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Ascipa  M.  sch'>^ar:/, 

Plaintiff  In  Rrror, 

y«LAUC;a.iir  wd  5I,\rvbt  m. 

D^feriarta   lis  Error. 


■i 


J^RROW  TO  JiUKIdPAL   CClfRT 
Oy  CKICAOC. 


PXultiiiff  brouoiht  ;in   xiotio&  of  roplevin  M^i'djuot   the 
d«fcridRi<tft   to  r«cov«r  Illiuois  :iupre&^«  uourt  rftportd,   (yolua«t 
1   to    317  it)cIualT«)    uid  llllooia  Appei.l:jkt«  Court   zejort»  lvolutt«8 
1   to   ^34),   tog«t;ier  wiin  otii«r  Iu»  boo^s.      thv  liouJift  ve>;r«  ta&en 
•n  th«  writ  by   the  l»&iliff   and  (ieliver«d  to   ths  pla^ictirf .     On  % 
trial  oJ"  tii*   c»»«  bej'cr*   tne   court  w^tvout   »  Jury  r.'u«r«»  was  a 
flnUng  aiTl   Ju-?giaent  in   .-Jsfftndante'   f;iVO»   -aiid  a  writ   of  retpyjsj^ 
l^ljthordp.  ftwaried.        Fror.  t'ist   1uV::s.ftfit  plaintiff  prc?»«oute«   thi« 
(inns' %1, 

tjl'iliitiff,  lived  in  Kww  York  tut   e<m'^uat«d  a  c©iii«otlari  >».ti«*>cy  I 

in   Chioik^o,    fisploylnis  <!6f«^<iarit  'fell  to   %«t   iui  his  {Lttomey  h«re. 
SohwftTi  outlet  tJie  V^ooitb  lis  qiteBtion  utj.i  tii^?/  w«r«   Ik  his  plac©  of 
busings*   ir.   th«  i?ir«t  i«"atioju*l  2<4juk  b-iicUn^i,   UriicA^o.      ?«il  t»feaB 
work   lor  pi  Un  Iff  afeout  Deceubar  15,  1»21.      Ii«   tu*  «arly   p^rt  of 
1925   cii«  Qiiettgo  ii&x  ^BBooiatlvn  KiOd*  oo«4',.=iiAint    iti^ijiat  pl^bi/Uiff 
to   the   sffffot   tiiui  he  «aa  pr»oticifiii  lav  in  CMoago  «i^.iout  tei^iaji       i 
«uti:^oriKtd   to   4u   6o.     Ihe  iii<Att«r  «ais   i;«uieu  up  vi  tu  a  Cutusittec  uf       I 
th«  Bit.r  Asaooiation.      V«ii   procv-rtti   cuu::is«^    for  uluintiff   ■;aid 
aaalatAd  in   tiia  mattfr,   i.ipp«»rint$  ou   R«YQritil  different  evanin^a 
b«for«  tha  earsicittaa.      Aa  a  result  oi'  tite  Uoariu^  plaintiff  vaa 

raqulra-!   to   ««<-iarate  hi  a  l'»w  ti«»oarts.»nt   froe  the   collection  -i*- 
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pirtt?)»»n;    th«nf!ir>en  ^-ll    «9^\xT%<i   ?>fflc«»«  a   sr.ort   diatfincA   fro* 
8oiTrar«'«   prTl«e«    An<i   en   th*-   !»ii»„fii   I'looi',   K<*riiifl  uis-ecl   t"lrjiL9tt« 
c©nn«ctloi>  ?rlth  plulntin'**  oil  lues,      Sue  3,,iT>  tceki;  vfert  rrroved 
to   t'a«  n^i»  ttiJlc*  toy   *o.ll  ,   who    e;>Etinti«»4   !«    tho   (««&ploy  ol'  Schwmrs , 
th«  plalablfr.     AftiT  "ell  bad   taker?   ^m«  naw  oJ'l'ice   aiid  .r«: cr**! 
iii*  Vooics,  o«w  Toi>4^««  oi'  reportii  »r  th<y  »as«  out  wer«  dellTeredl 
to  ^iiw*r«  by  C«li.»gh*n  &.   .-t.,    an'*   In   with    tiaay  *er«  t;iksn   to 
w«ll'«  offitj*,   Ochw^iTK  u -.ying  fnr  l(i6».      The  laj»t  of  th«  tcoke  in 
question  were  i«lir«r#4  In  Octnbwr,   l<»35,    »««!  were  paii  ^   for  by 
SsU's&rs  on  iisjrcH  9»   10 fS,      Sch»arr  hi''.4  *  rutmlng  aeeount  with 
Callaghuft    ?•:   Cn.  ,   th?  Iw^f  ?*u^llr.H«r».      In  Heyi^tnhf^v ,   19f'6,  '^«il 
eeas*"?  to  aot   ■%»  §iltci-?;«y   for  Stslrffars,   ^func;^   Hfte^rwaardu  s?«»t   tntc 
partnership  -^Ith.  t^iP  ether  dcf^R^fiJit*   sr?'  t«ris«»i!i   in   th*  bocks   ^ifeow 
Mwotioi'©'!  *£  ps^rt  cf  hi 5?   ecr>tr*>^-:tt<jn  to  hin  t?*w  5'lrw,    «l*lailBjr 
that   ."-chtfRrs  Had  a;-(i«    a  i;tft   cf   t}:f»  '^■^C'C.Vs   to  hi^a.      irYois   ti&e   to 
ti»*  ■3e.<tVx»rs!'.   f?«d«2.vtjr<^«-i   to  ofctala  rftturrs  rs*'  t>ip  booka  i>ut  ^lt>stoat 
8Uco«s««»   w&;!   thflraupou   %h^  rTtrji-jvin   suS*^  *■-»«  inat  itutR'J. 

In  •3ffei.>11n.r  tUt?   f«.9«  the  sourt   said    Oiat   th«  fe-a-fd«»i 
y*s  o;2    t.-?  plsiatifr  to  nrcve  hio  ouse  by  3r«s>c.nd«rar.o»  ©J"  «»j- 
dsRoe,   t:'^at  Vi«  t-st  cf  orl=i''«  taut  plaintiff  had  set  »aat»iiied 
the  tuvdier,    t>r.d   *th6.t  plaintilT  r'*iled  upon  thi*   decosition  of  « 
iir.   fico  snfl   the  i;<^fe«(*apt  rf»il#*!j   ehi^iiy  o»  th*   t'^atLaiony  of  kr. 
V«ll;"   that   thti  ccart.   ha>d   tJi«»  a^vau-tttga  of  ne^jlA^  ^.r,  "Sieil,   «>iilo 
&r,   >'lr.f*8  irsilncny  v'^«  Bif>r«ly  %  wrHt«n  stntec-ent:    aad  ccctinuo 
lr;g  nui^r.      'A««?  p-ut^ld*  of  tlinl  thero  was  not  n  gre«.t  ;l«aJ   of 
tftutlsoBy  tc  h#lT»~  th«   court  «lt!t»»r  *«y,   ao  that   tho  oourt  casifQt 
ttny  ♦?»<»t   rh»  •slAltttlff  »-i4«  nttt   a  ««%««  Tsy  a  pror^ondorarjco  of  th« 
#yid«aa««  * 

^#  hHV<»  cisircfully  c^inBl-iftre'l  all   th«»  evlrlence   Ir    tho 
reeerd ,  snd   t^thouirh  h-iving  t»  bIb!  th»  fact   that   .hw   t.ri«»i   coart 
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••w  «  nufi-CT  oi'  thfc  ritccb«tts  t«J'cr«  hlia  vailc  we  h^yr-   only  th« 
|»rlnt*<)  pjvg*   b«iere  us,   yat  ▼#    iic-   oli:urly  of   tlr.r  cpirlca   that 
•ubAtiuritlal  >y  .-ill    tlt«!   «'Vl«!«nc-«   Ir    tae  reccr'^    ahown    thJit    th«  books 
V«loiigo1   to  pl-^lntlfi'  iiB'!    th»t  li*  w««   "ntl'le*?   to   h»v?»  th«  juf*g»«nt 
In  hi^   f  xv'>r, 

Th*  evlilPKce   sr.o-'t?,    ^iiiS^ut    slstput*,    that    i£ia  'fcoek» 
In  Qu«>stlen  «?r«  liou^ht   ant*  p^^ldi   for  by  pliintii'T  :m'<.  tlia'.   or    ac- 
count of  th«  siotlon   ©<■   the  C";lcafe'o  "jd^JX  .^ssosiatioB  Sc^rwara  wa« 
reqalr«'1    to   »«fi«r«td  hi«  i«g-ii    i^saarwii-flust  iVois  ale  eolideliiji:! 
Agency,   suud   tiiai   tiiurtsapoa  s^ii,    ,ii»  att.->re3y,  a»t^Tj«d  iiiti>   a  .lii^urlsy 
erfic*    ifi   the   a^iae  ouliSifig,    t&Jfclni^  wit^i  uls^  tne   boo&s,    @&d  still 
rMB&inioe   in  plaintiiT'e  «s&pIoy;    toat  bocka  were  ae^iv^^red  cy   ike 
pttbXiaiiera  to  ac}i«ars '»  oiTlcc   art«r  a^ix  iiad  removed  t.'i>  bo  eke 
frost  r^chvars's  oi'iicos,   ^td  wcr«  pai;i  ler   by  ^chv&rs, 

3e   thiiik   it   clear   tram  ItaiX'a  o^n   tmuti&^ny    'i.h^t   ti)« 
books  bpiongiil      to    iicft^ttrg.      iell   -vae  e^kilea   as  >»  ^-i  liioas   for    the 
4«f<ir.<la&t8   >3R«t   t«sti-l«d   i,L^t  ae  hmi  Hi,tcni«^   r&z-  tieLr&rz  !>(>«» 
about  T>«e<wf.b«r  15,   19;;a,  uistil   -ibout    «h«r  uid  lie  or  ievtsEibsr,  192S; 
that   in   th«    "ariy  p^irt  of  IS ^6  the  Bar  Aaa  .^isiauioK  uu^c  £>,  cci^pla-lnt 
•ITAlnet   Schvar«,    ie  a  resait  c-"   i^hicjQ      i-ha  i#|j!il    vlleparta*aG   of 
tai«  Chle^Ke   bu9ln«»es  *»■   ««parat*sd   iVos  the   eoli^otlon   -lepartBicai; 
that  h*»,   ''?»il,    took   tae   poflks   ^it^^  ,iii&  to  ta.«  ns»  g;':'iaea  li-a  h^td 
rented,    but    still    oontinu^i   tr,   reprasgi^t   ^c^ie&ra  Eiore    t.xar.  .4  y»ar 
th«ir9after  or  ui;tll  Hovefiber,   ld2<>,     Jie   iartriaj-   tretirie-i   ti^t 
Uiere  fr^i^s   &  direct   teiftpaon«  ceoceetisfi  bet«£<;n  ait  oiiicc   ^^iid 
the   switchbosirl  in  3eh«cirx*8  oflioa  whltn  »&»  psit!   loi   by  ict^arz; 
that   ul'tftr  he  moved  fron  boavarx'e  oi'iic*  Senirarx  ossie   t'r<$»  i>ev 
York   to   Chioage  gjnd.  dropt>e<!   intc    the  vit&eae'   dii'lce  nxi^   r.aic!   to 
th«  witn«aa,    "Vou  anve  v^ry  uloe   oi'i  >eea.      I    yee  you  ht:,Te  til  ay 
books  here.      I   said    'yee.  '       ie    aaid,    'You    can  hav«   those  bo  ke,' 
an4  went  out,*       He   farther  testified   that   a  few  ■onthe  ta«reaft*r 
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h«  vae   T!r1?iei  Yy   "chwvrw   tuav  h^  w^,»  mfcout  to  r/»f?uce  his,   "ypll'*, 
•%l»ry  rroB  H'X   tn   t'?^  %  '*'«»?;>:;    thi'    U«>   ♦.h*'    -#«rl    t-*  l-v  Vr.»'k  nod 
th«r«  air  'iohrys-ra   :*be'i'.   th<«  »?itt»T:   ttin^  K-b  cb.1*rct«.f.   to    'ny  r<^'lue« 

Schiirarat    li'  tje  •i^lsu'y  pi*!  !  klja  wtre  rttduocd;    tivat   achr»r«   iil.'itad 
it  was  aoBolutiri/  a*M*»»mry   lo  reia>3«   ini  «3(pa:ia«  c<'  th?  v^icage 
ofx*ie«;    viiai    iii«  i#ila«»a   tit«u   yata,    *i  "^ilJ^   ^f^Je«  a  aut   i  or   -*  short 
1i>erio<1  Qi'   iii^.A,   bjit  i  tf^Ui^t   ii  restored  as   3o<»n  »•  %h«  as^tters  ftlboat 
which  Theraer   ooti^iuiji»  fvr?   wl*>iAr.»d  up;*    :iiat  Soliv.Tira   t.'i*»K   .•'--iii <j! , 
"I^   y&u  ucj«    thoae  Ve^.i*   in   /par  o..  ri:;8V      1    &wji  1.  I    iiid,      3f    ^ciM, 
'^eDl,    i.h.«»n,   you   c3Mi  ktt9p    r.iiose  feooke;    you   aju"j  have   ttiaa.  •    *  •  ^ -^ »» 
That   ■*•»»  all    ilx(i,i,  «'A6  *{*l'.l  utou';   tsi«  ■jycoics,"     Us  r>.rt,J.rr   t<'-3tii'i«d 
that   sf  t*=^rP4T  'b  Sjv«  iisj^  i*  talk  vsit-h  iJlaii.tlt'f 'if  ©ilofegy   reorfleeuta- 
ti*e   ^K-^   th«;  1  itti»r  a^l  '    io  Jile,    "I   jsai  St  .vlrvj.;  a  lov   oi'   tr:iubl« 
g^ttln.--  lh«!"«*  "bocks  fn-A  ad-u^a'   oi*'/lc.s'"   ( -Vlaiii*  beipif-;.  oria  cT  th« 
r(»n£«r  p-xri.-^^Ta  cJ'    ^eil   -iiif   lo  tfrian  '^%il  hii  tirui?;  over  thi- 
■book*):    taAt   tVi«  ;?iU)8e»   rsi^i^e:!,    'If  yoi  t'.-.inii  y^u   ire  ^iiiitled 
tf}   the   look*  ^t    *i;,.B6.ct  &ii.l  xcflcTia,"     TJit  *«^iiB»:?.e  -sai;   t};sr.   disked  a 
exiti'ttCA  Ic   y*;freali  ni«   r«ccll5;cticii  ae   tc   rhertJrieT  Scbjjr&r*  r^ad  not 
tol'i  tno  '-itEftSfe  t^.&i  he  '-sulfJ  givt  hiiE  ti.t-  It-ol*  S'tr   the  tciii   uae 
wltnesr.  h^S.  dcr.e  tt  l!*-:s.lf  eT  SchTarx  t'irJtre  the  B&r  A.e8ccl&tio», 
Io  reply  to   tiilr>  the  rltteec   stated  vb6V   Uchwsxj;  ff.i^.   to  tt:.e  i?it- 
nacB,    *1   coiitss.pl ttr  ».altir)fc  you  fy  p«xs^.srt&i  r^r>r«ECBiF.tive  to   act 
fcr  9E«  purpcee  cr   u>cti.tr,    t.  vt.ri   of  li  i.rr.=-' -trill   r«?-vp9cctr.tlTe 
fcr   tc*  viifi  h''    '  ft.l«S   thst    '•he   Ki-pret-lsitc^   thf   stTVlcts  -rhieh  hid 
■been  r<^rd*r«d  hy  »«-aiB  nls  attcrn^  in  Chicago  tr*^   tol-i  ae  In 
tK?'r    crnvertatltt  tiat  the^e  >f;lrr  •'^rc  rlR*',''     ?en    furtiier 
t««tii'l«d  that  a  f8«  faye   yi'ter  th*  bcckr  rert  rr-rlpvicf*,    li.  th* 

r«T)r?B*ctatlr«,    an-*   t^vj <f  Tfiorr.er  t^mt  h«  was  iuferaei  that   ho  had 
takaa  a  fireat  many  books  on   the  repl«iriB  writ    thiat    lid  aot  beloog 
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to  i»l*lntlff:    th«l  TteoiTiar   thsn   '>«kr-!  hlai  tv   polj-.t   out   such  books 
mdA  vitnecti  «*^rif.ioi»«d   c«rtuir.  heoks.      "T    trl-S   !  1«   ihat  h<r  htd   tuk«i 
ft  lot    of  ^ooV*  Htid   cbct-'S   <.hr»t   '^i^  r.ot  tflorwi  to     in;'*   ir.bt   thero- 
u-.>on   TLorr.er    'Lnd   hlEi««li'  went    to    thu  lavyer'a   y!fio«  '^is'sre  t  ;• 
books  wero  locuterf   pp^   dlecutrsed   the  au^tter    il'ter  lookiut,-  ov«r   ih« 
books. 

AJ't'sr  epv«»ral   ^itccsssc  ht^^   tpetilled  Weil  tto  e&.lle4 
lu   rsfcuttal  and  t«Btii'i«d   that   at  the    tlnse  he  had   the   oosferftatloa 
with  Tnomsr  b«  <<i<1  not   stat?  ti^»t   ths  plaintiff  h  .d   taken  books 
on   thw  vrit   that   -ild  not    ■b»lor.««   to   fii;.,   tout   tiiat  h«  ntd  a   =?t  *ta» 
r,9nt  froK  Calii*gh«n»s  which  thcfdl   that   certain  becks  h  .a  fceea  nald 
Tor  by  Schrar*;    t>^t   th?  vcr''.    •lielpJifr"  hv*,  not  l-^ei    used  by  hla. 

Othftr  ^rltn#«s«s  K^^*   t<*«ttKony  teri'llr..;    to    sho"!^  that 
^«  %scirf!  were  bou»--ht   Vy   tn«%  rsl  vJrtirr  jui^   p^.l't   for   by  ;Air>   -.^3 
ther«?   ifl  litti'^  9r  eo   cortre-^i  ct Ion  of   thin  €t^.l<1er.Be.      If  tbe 
books  teleEi'«d  to  "f^ell,    ^e  h<»  new   cl  il5;s,    it   Is    str'»ti>;«  th^t  Kfe 
nsYsr  6t.^t«d  that   fast  b«for^  thp   suit  s-ae  brcaj.ht,  not    %fter    ih« 
suit  wan  >>rou>ht  until    the    ti}t,s  of   the    trl  .1,      .-'If.  o*r»   tentlsoDy 
»h©wB  th&t    iltTr  the     ccks  were  r«:  levied  h«  stat**??    to  piJintlff's 
r*ps-e&«>j3lfttlrs  tli?t  etrtstin  books  h%d  b««ii  t&k«a  whle/:  dl-l  not 
belong  to   the  ©Islnilff;   but  oowhers  '^,o#s  h»  say  that   th«  ijooks 
vsr«  his,   nor  does  it   uppeax  anywh«r«   Iri    the  reoord   th&t  he  testi- 
fied  that   Sehwsr*  had  s;iven      Ie.   the  bocks    in   coBeideratlon  of   the 
•srricss  h*»  h&4  renderwd  befor«  the  uopKlttce  of  the  3ux  Aasccia- 
tloR.      Subst'iiitlally  all    the   evider.c«   in    the   rseord   «bows   that    'he 
books  In   ".uestien  »-ere  bou^-ht   &n<*  p»td  for  by  the  plalRtlff  <mA 
were  not  friwen  to  ^ell, 

CoBslfleraMe   1b   »at<S   lr>   the  brlt»fs    tf.   ^he   effect   that 
no   ^esuuRd  hal  boon  aade   for   the  toeke  before    tiey  i?*»re  t^'.en   an 
the  writ,   V'lt    t  liH   l»  r.ot  borne  out  'by    the   reccrd,    beeauss   it 
ft9pe«rs  that  repeated   -^onands  ha4  be«a  sido.     Bat  whether  »  d^swad 
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hM  b««RHL&4«  ar  not   ic,  qI'  nu    coii]>e<vur«e«  beetius*   Ic    in,  obvious 
that    euoh  a   cJoKuni'.  trculr*   hatu  b«i»ij  un«\i»llitig,    joih   in   euca  tiLi-fiua^ 
statio«»  no    AmraurK^    in  renulr-'d.       ill*   Imv  nuvux   d««n«j^i.ls    tii»»t   »  u»«- 
l«»»if«    thini?  V-»   -^on**.      ; ' fg  ^'-  CharvT) gl  1    Cp .    ? ,_^  ■^.•T:^ '".T \y  V ^^-.S!^ » >    *^1 
ni.    ^4^^;    ^wVi>vri  -T.   ^tt}~».    ^  <Jll»fln  !'42;   Cr  grf?  -T . ,  y^r  O  gff;::^ .    ^'^   HI. 
^*;   ?.^-t«-  -py'^  .'^  Triyftptapr.t   Op .   r ._  Kakpt.    1?50   I.n,   Ar?..    S^S;   C.K.l. 
A  .P»    ?^«   Co,  -y.  -hiort.-  ,ArtJ->yi.c?'..n  ,-•:,    li.   Co..   ■;!4^    li:-..    .".pr.    "iS'*.      in 

vioujr,«e'    J"i-r    t..f?    ^af  <-;:; '.-v.tn   s.-.y  in    Uielr  t  rts-f    t:.<it, 
9laictiff  r#aeiv^!^  fr^m  t.Us  >  axifr  't>cu->-R  unier  t:':f  rrit    tV-tt 
«»r*  poi   o?Qtjlf?»>^   Ifi   Ui«  r«">  ile^5,.i  writ,      *>uor!g  pucfc  >io%)kg  ec    claJuKed 
to  h«v«  t«*»»   .1«llvj»rttt1   '.n   ih«  l3aili:'f  -'<??<»  vcloaaii  r.S5»    ^36  '-».n?^  337 
of  t,h<»  A^t>«Tl'^t«  C©art  Tt^-pnTtK.      An   .•^r-a-iinntion   of  t.hf»  b-nlliffe 
rettiro  ©n  the  irrlt   f--5Jl»  t^   ii?r'cios?   t.;ist.   suca  boaKs  *«r«i   *V!f*>is  by 
th*)  bailiff.      Tn^  -•-'^'.irn    -h!>-*-n   *ha*    tti*  b-\ili5'r   ♦•.urnf*-*  o-^^sr   t? 
th*   il  ■'■*nt?.ff  ^.hr  'hpokfi  'a-'^r='♦f>n*i    In   the  "r^rlt,  t-?  th   f.'^rtrt.ir   <?:fpfp- 
tl^i^K,   >:jt   it    1<'**i»  rot    e^id-v   t'-:U   -jny  "hon^F  rot   's&r.ti'^n*^.    Ir,   the 
writ  fPT*   tiik»n.      Th»*  *rit   -^-^rer^bes   the  Ars^^Xlite  vo>iTt  r*»ri?>rt» 
»f   Tolurte*  1    to   ?'^4    i.f;r.3  usvTf#,      5q    it   a^j^j'^ira   TrcR  th*?  rsc-ir-»    tfRt 
tHfl   Agp'^li  ■st"   Court   vclys*.**  %>trv#  rc^Meti^nel  '^fr©  net   ^'s.ic^t?  by  the 
bi nil's'  <:n   tas   •/rlt, 

A  furt^sr  30 let  '?.«4.e  by  fch«  icfia-lantR   t*  that  in 
thsir  brief   they  aove     tals   court   tr?   etrl5c#   tbe  cill   of  ^xc^-tione 
from  t^e  r-pc^ra  b#e*i  v?   it  wa»  «r>t   fti^-*   Iri   apt   5,l«e.     tlaie  sntloa 
is  oot  !ss4e  lis   apt   tit*   and  sftrmot  b«   <>nt«rtain«i,     Kul*  l«>  ef  tnis 
court  r*<:|ulr*e  th%t    i  co?y  of  «H  aotlocs   to  b«  «'<««  •'Ix".  th* 
reaeocB  therefor  ehall  be  eerred  on   oouneel  for  the  opoosite  p'.rty 
at  least  a  iay  b«^fort   they   snail   be   filed  wi  tn   the   clerk.      li    then 


^•ii-  mifii'-i  -«3»- 


iiroyld**  that   the  court  wjij    tak#  up   luid  pub*  upon  th«  ootion. 
Th«  motion  no**  mad*  in  not   in   ^Aceordanca  with  th<*   rule  which 
oont•^apl'itn9    fMkt  wotlona  of  tnis   chnneltx   aUall  "be  dlsposc'l   of 
b«for«  tho  brlofs   or**   I'llod,   'uj'l  not  *reu«(!  iti  the  brlefB   together 
with   any  otker  K^attort  on  tlie  »crlt».     i«or«oTer,   every   U"   the 
p«lDt  were  properly  before  ue.   It   i»  without  merit.      Xhe   trial 
Ju<1ge  oertiried  axic!  found  »,•  a  fact   that   oounaei   for  pladfttlff    'id 
all  they   could  to  obtain   the  at^prowal   and  filing  oi    the  bill  of 
•xoeotione  within  the   time  istlXowed,   but   they  vere  unable   to    io   so 
on   account  oi'  the  ai  e<?nce  oJ    the  trial  Judge   froe;  the  jurisdiction 
of  the  court.     Unie   1»  i\Xl   that   the  l»w  retjuiree.     People  y,. 
Hpeenwald.   ?.66   111.    549. 

The  Ju<!  Kent  of  the  Munlotpal    court  of  Chicago   is 
rerersed   -ml   th«   oauae  r9K«n*«<!  i^lth  /!lreetlono  to   f»nter  a  'proper 
iu4»:-v.ent   a??ardiac;  the  'bockn   te  the  -jl^iiniifr, 

Ri^vKRsisr*  AST)  pimAaimT)  '^rn  mnwrio^B, 

Jiii«3arely  ani  Jtatohett,    7T. ,   concur. 


ffi^ijf.— -  ffltft-afi  «^ft4!ia»  i;««ix#  M^  'i«»  »»«[**?J4  *«»*  'i*  #«itt«.'^ 
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8KUUI  SBRTATI, 

XVSJiXIG  A^XRICAM   PUBLISJUJO 
COMPACT,  «  Corporation, 
As»pella£lt. 


i/ ^^'    I.A.  6  05' 

APPEAL  UROM  SUPERIOR  COURT 

cp  cooi  couan. 


iiR.    PK^SlBIi^a   JUSTICS  O'COJIXOt 

BELITSKSD  THS  OPDilO*   OP  f>I£   COURT. 

Fl«lntiff  brou^t  an  ceUott  a^gainst    J&o  defandant  to 
roeerer  dasagos  for  personal  injarles.     Tnere  va»  a  Ycrdlet  and 
jvdgaent   la  her  favor   for  |3,000   aad  the  defendaQt   appeals. 

The  record  dlscloeea  that  on  Getober  9,  1925,   Qialn« 
tiff,  «i  «oi&Jtn  about  flftj  years  of  a^e,   %a  she  «aa  talking  aoross 
Vestara   avenue,   a  north  aind   south  street  in  Chicago,  «ras  struoJc 
and  injured  by  a  &otor  vehlole  belenglni;  to   tae  defendant. 

fhe  defenlant   contends  tiaat   the  jud,yE?aEit   is  wro»4^  aad 
■heuld  be  re-rerse-i  because  on   the  isotion  for  a  new  trial    the  court 
stated  that  he  A>rould  req  Ire  plaintiff  to   re*4t  ^1,000  frcwa  the 
aaieunt   of   tne  rerdlct,   and   that   ir   this  «ere  ^one    the  ief<?ndact 
•v^t  to    ^aiTS  its  risnt   to   appeal.      2he  defendant   refused   to 
valve   suoh  right,   i?hereupon    Uae   court   over-ruled  its  siotlon  for  a 
new  tri&l   f^A  jud^ent  vas  «Qtered  on  the  verdict  for  |3,oc<}.     The 
record  dleeloe^e   that  vhen   the  Botion  for  a  new  trial    &&^e  ec  for 
hearing  the   court    et&ted  that  he   thought    the  verdict  was  <<^zeessive 
and  !&e  would  require  the  plaintiff  tc   center  a  reslttltur  of  ^100<>. 
He  then   stated  th^t  if  this  were  done  the  defendant  ought  to  be 
required  to  wulve  Ita  ri^^t  to  appeal  frcK  the  ^uc^tptent  for  |20C<>. 
To  this  suggeetlon  oounsel  for   the  defendant   deiuirred:   there  was 
i\irth«r  consileration  of  the  matter  and  It   is   dearly   apparent 
that  the  court  upon  fiirtlier  refleoti<»  considered    the  verdict  not 
excessive  and  over-ruled  the  sotlon  for  a  new  trial. 


l^ 


CjC 


imnhmi;*^  n^'mm  s^-mr  «Jj#  MttaSi  toe  \,#»l£:^«»  #««'  to  #»««!&» 
*'g  9i  ii£»m  M&hm'%»k  9M$  .^mt  ^^I^V  ttMS -XA  4Mi^h»'iMa'  adiil  »U 


A  further  polbt  aad*  is  thmt  th«  -yardiot  is  •xccbsIw  ; 
thAt  0TcdD  it'  th«r«  ««ra  liability,   pliiictilT'a  injariaa  w«r*  so 
•li^tit  th«t  a  Tcrdlct  >4f  $3,000  i»  «xe«*eiv«.     In  reply  t*  tola 
eoctantioB  eounaal  for  plaiotiTf  siqrs   tiL»t  tht  Terdlot  is  not 
•zcassive,   «md  furtJ^ar  aoyo   tiiat   in  tiny  eT(»t  the  usount  la  ^u  a  ti- 
ff ad  by  reason  of  th%  fast   that  there  wmr^  two   oounta  of  the  dec* 
laratioB  vhlch  charged  willful   »nd  wanton  aagli^anea.     There  ia 
aa  merit  in    thia  latter  contmtioa  beet^ae  the  questioa  whether 
there  was  wanton  and    -illfuX  aeglii^enoa  on  the  p<urt  of  Ux*  de> 
fandaat  waa  in  bo  way  submitted  to   the  Jury.     Counsel  for  plain- 
tiff au^itted  an  instruction  on  the   queation  of  dfi^&gea*  whieh 
vaa  glvea.  which  t&l^  the  Jury   th^t  in  detextuiiing  the  idsount  of 
datta^ee.   If  «ny,   to  which  plaintiff  w&a  entitled,   they  should 
award  her  fair  coii^ponsation.     Vindictive  or  jrax^ltiwc  dm&sks*9  may 
b«  allowed  wh^re  the  negligsiee  is  canton  or  willful;   but  the 
inatructioB  above  aentioned  showed  th»t  this  question  waa  elimi- 
nated frora  the  oensideratiofi  of  the  Jury.     Whether   the  werdiet  ia 
•xe<^aaiTe  on  the  ground  that  the  aKouBt  awarded  la  more  than  a  fa^ 
eom|i«B8atloa  for  the  injuries  suat&ined,  aeHL  not  be   considered  here 
for  the  reaaoa   that  we  hawe  reaehed  the  ccnclttoicA  that  the  Judg- 
ment Kuat  be  rereraad  on  other  grounda  «hlci;  will  be  hereinafter 
referred  to, 

A  Airtiiar  eoapialnt  Bad*  by  the  dafesdant  ia   that  the 
OGurt  erred   is  giring  plaintiff's  instruction  &o.  12,  whi<^  was   the 
inatruotion  offered  by  plaintiff  ob   t&e  qusetloti  of  dai&u^ea:    the 
objection   to   thia  inatruction  bein^   toat   the  Jury  were  told  U^&t 
if  they  found   for  the  plaintiff   taey  c4.tht  award  her   damagce  for 
future  auffering  and  loss  of  health.     Defendant  eoctanda  that    there 
waa  BO   evidence  that  the  injur  lea  sus&ained  by  plaintiff  ware  in 
any  way  peraartent.     Ve  think  the  objeoticii   is  untanabla  becauaa 
there  ia   evidocca     o  the  effect  that  plaintiff  waa  still   eufferlnc 


m.^fi  i^^^^ifmm*4  #«#.,!«»•«:  4^<ikI«^«#«  mJ^^^  9^.;'«#.  iSBJt.MssK»«e«& 
%!!#'t«f<siT$'s«4  9^  lUvf  :M,i4»  .akm^f%^:  ,«iMlM.-'Af  .s^^e-s^^.-s  jfii  i»0M  titmk 
s  mkmlJiih  -1^  ,,^  Mum-  .ti^^Sm^^  ■  ts^xstt  a 

i4iirk4  i^x«;r  d-^'jHtF  x:i»t  jt^  Ja^- i^^tiimi  ml$m^        visit'  »^  ^^l-l'^t'^o 


Ml  r«0ult  01'  tiie   lajurles  &t   th^   tlse  or  the  tri»l. 

A  further  point  i«   th^t  the  court  persitt«>d   a  phfslolaa 
to   testily  on  behalf  of  the   plcdntiff  theit    vhe  appeared   to   te 
"aging;*   taat   9t   t)i«   tlae  he  0xa»lne<!  h«r,    shortly  after  the 
^Jury,    9h»   told  the  phyeici&n   that   she  vas  fifty  years  of  <ige 
and   that   she   &pi>eare(!  at   the   tiae  of  the  trim!    to  ^e  a  woaan  of 
sixty  to   aixty-fire  y*«rs  of  age.     *e   thini   this  objection   should 
have  beeo   sustained.      There  -was  no    eTidenoe  oT  any  Icind    tending 
to   ano*  that    oreaature   ape  had  r«9alt<»4    In   any  minnftr  froB  tlie 
injuries  plaintiff  recelfed.     Moreover,  we  think  it  Irsprcper 
because  o^aintiff  aopftari*'?   tind   testified  before  th*?    ?ury,    and 
they  were  able  to  oaas  upon  h»r  physicial  fiope.'iranee  vlthout   the 
aid  of  the  doctor's  tsstiaony. 

It  is  ^8o   eontendftd  that   counsol   for  plaintiff  »»<ta 
isproper  arguj2«nt    to   the   jury  in    that  he  etated   that  plaintiff 
had  not   sued  the  driver  of  the  truck;    that   she  iraa  not  s.aking 
hiffi   for  any  soney;    that  h*  waa  the  servant  of  th«  defendant 
eornoratlon,    ^snd   that  plaintiff  *as   auiBij  it  for   .iaratti:sQ.      rhia 
argunect  waa  l?eproT>«r  suad   ahouli  not  have  been  made.     But  if  this 
were  the  only  error  ve  would  not  reverse  th.c  ju^i^ent,  ^«*caus«  it 
did  not,   w«    thick,   prejudicially  affset   the  defendant, 

A  further  contention  le  £i%A9  that   tae  defendant  vas 
guilty  of  no  neBlijjanee,   ind  thcir«»for^  the  court  siiouli  huve 
Buatained   Ite  Botion   for  n  fiirected  v«rdlet.     We  thini:  this  con- 
tention cannot  be   BUEtsin«>d.     Thi»re  rraa  soBse  evidence  that   the 
truck  in  cucstioa,   vixleh  -raa  bring  operated  by  one  of  defendant's 
servant*  in  delivering   Its  nevspapere,   va»  tr«j>vellng  at   the  rate 
of  forty  Riles  an  hour  juet  bcfor?  it   ttruek  the  plaintlf i . 
The  evidecee   shovs  that  there  vas   csneideratlc   trifle   at  tii% 
place   in  question,   ani   it   is  oWiou*   that   if  the  jury  "ofeli^vfti   the 
testli&ony  iS   to   th.-.:  rnte  of  speed  of  tiie    truci,    they   touli  b« 


I 


^^%  %t«uS  fiqp» ''^9«e;i|!9Ji@»^  ^^i^^ttfiM'  «$sii.:    i'-i 
»^;s?*°«l=^sw^ •'  : 

3m    ^^mM^-mmt  :^f>^e^.-'if»  ^^w^sJi^.lwie  -^^s/^i^^i  st*-.^  *SBgMia^^«« 


varranted   in   fiAflia^  defendant  a«gllg«Bt   in  ifa«  operation  el*  the 
truck. 

the  ooBtentien  that  the  jud«;aieBt  eheuld  ¥•  reTcraed 
beeauee  the  eriifenee  dlscloece   that  plaintiff  vae  guilty  of  oca- 
tril&uter/  negligence ,   aa  a  result  ei*  vhioh  she  vae  injured,  aniet 
he   sustained.      The  eridei^ee   shows   tnat   pl&intiff  en  tne  day  in 
question  had  heen  vorking  at   a  point  vest  of  f^estern   arena*;   that 
■he  left  her  pl&ee  oi'  caployei<N3t,  walked  east  on  the  aorth  side  of 
16th  street  to  Veetem  airenue,    thei>  on    the  «eet  sidevalk  of 
Vtstem  sTenue  a  considerable  dietane*  norta  of  16th  street,   then 
in  a  northeasterly  dlrectioa  across  the  roadway  of  Vset<»Tn  riT«nue 
aad  vns  struck  as  ^e  traa  in  the  east  or  north-boucd  street  ear 
traok  in  ifestem  sTesue.      The  tuecldeat  happened  at  aheut  6:15 
o'eloek  in  the   ^ternoon  of  Oetoher  9th  in  hread  dayll^t,      it 
is  ohTictts  that  plaintiff  was  not  in  the  exereise  of  du9  care 
for  her  o«&  safety  an<!  that  the  finding  of  the  jury  to   the  con- 
trary Is  against  the  ffianifest  treight  of  the  eTidenee. 

Plaintiff  alight  recover  althou)^  guilty  of  centrihu- 
tory  Be^lig«sec  if  the  defendant  vere  guilty  of  wanton  sad  wlllfiil 
negligence.     Sray  ▼.  Waldrea  axpr<!.ss  &  Van  Co..   291    111.    475.     ^et 
the  question  whether  the  defendant  was  guilty  of  waritofi   ani  wiiiial 
negligence  in  no   <^y  was   suhsitted   to    the  jury,     i'laintlff  in 
two   counts  charged  the  defendant  with  wacton  'iod  willful  negli- 
gence, liut   the  jury  was  not  Instructed  en  this  phase  of  the  ease; 
en  the  contrary  they  were   told  that  the  plr&intlff  could  a«t  re- 
cower  unless  the  jury  heliewed  that  ^e  was  in   the  exercise  of  <iue 
•axe  snd  cautioB  for  her  ewa  safety* 

Since  we  hold  that     uader  the     ewidence  in  the 
record  plaintiff  coul:!  net  recoYcr  except  on  the  ground  that 
the  defendant  was  guilty  of  willful  and  wanton  negligence,   (ind 


^' 


-S--  i  J     f-'is-'s-:*  t:itJ^if«l«i«  «f«»  ;r*a<F  i&tlu-f  ««*«r  ij^s^  x%£,'tt&^s  ^di  «£« 

«4i)r«'t««  «?«   ««t;4[  H^l   «ti^il2«S!S:9    S^OK    •'»«»» 


ttlsa*  ttiai   qu««tien  ««•  cllnitiated  Uic  ^udt^cfit  of  tha  S«p«rlor 
ooiurt  of  Cook  eouoty  nusi  b«  r«T#raed  ondl  th«   e&uo«  roawDdod* 

RBVSRSSD  AfiO  R1£*>A^CSD. 

Ko^iurely,   J.,   coBcurs* 

]L«te>i«tt ,  J.;        1   tagr^s  to   i.he   concluaioB  tut  nut  to  .ill   tiuit 
la  oaid  1&  Srhc  opinion. 


?i#'al"-Mi& 
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Tr»diBs  a«  L.   H.    so:!fi   4  COMPaKY, 

SBW  YOEUL   UTSlliSlTT   CCkFAiiY,    a 
Cursor  at  ion. 

Appellant. 


.A.  605^ 


)         APFSAL   FRtai   CIKCUIT   CcVRT 
or  COOK  COUBTY. 


X&.   MUiSI2^Iii(i  RUSTICS  0*COUOR 
SBLPrSBKI)  THX  OPUkltiS  Oi^  THS   COITHT. 

riatntlff*  T»rott»,  t   an   ^etloc  ce  &  fiiellty  Icaurafic* 
Imii  lil^fiet    thf   d«r«x^1iu:;t   to  recoTcr  tue  Icre   they  h«d   3!uet'j:iacd 
by  reasoJE)  ef  ti"»«  '!lBti©B«ety  of  en*  of   t^«lr  «Kployee.     tii«r«  wa« 
«  rersSlet  Rod   jU'i4.»eBt  ia  plsi.lBtirf«»   furor  for  iB.uC'O  ani  th« 
defcciftRt  •pp^als. 

The  record  dlaeloscs  that  oB  April   20,  1925,  plsie- 
tlffc,   *ho  t^crc  eii(CiM;«<i  in  bu^iiscas  in  Chlo»«e    sxc^  who  os  th&t 
date  w«r«  naployinc  Arthur  Sd»*rd  Billy  as  bookk«ep«r,   steisegrft- 
ph«r  and  Tor  |£«iaeral  offic*  -worit,   obtalnei   fviiA  the   i^fendaiit , 
for  a  T'lluable   conBldoration,  its   «ta  daxd   fidelity    bond  'iit-r«by 
d«fRnd«rst   «gr«ed    to  iadeHBlfy    tho  plaintiffs  sg^iiiot   loss,   not 
•xseedlac  |5,0C<},  of  monoy  or  other  person&L  property,    Uiroaj^ 
the  fraud,   dishonosty,   forgery,    thoft,   eAb«szl«&ent  or  wrsxisful 
abctractioa  of  Ollly;    that  Silly  vont  to  vork  for  r>iiantlffs  and 
a  f«w  aofiths    thereafter  hogan  to   abstraet  OKmcy  fro;g3  plaiistiffs 
aad   to  ocnTSrt  it   to  Lis  owr.  v^se.      His  dlshoueoty  «as  &«t  dls* 
eoTorod  until  he  had  hcoa  la  plaiotiffs  «aiploy  lor  about  a  year. 
Ho  vas  dischiirgod  aad  aa   auditor  vas  ettploy«fd  by  plaiutiffs,   ni 
the  request  of  defehdai:.t,   tc   ascertain   tne   i4B«ttrt  Dilly  had 
stelm.      Ihr-   auriit   sho'vod   that   the  Kor.eys   abstractod  by  iHliy 
froB   tliae  tb   tiae  ^gr«r:ato4  $3847.99.      The  a.^<^iter   ehargod 
$12iX>  for  the  work  he  Aii   aoi-*   it  vas  agreed  on   the   trial    that 
thin  was  a  reasorabla    r?h>ir>«   r«i»   t>-.»    m^-m^i  ^^~    — --• 


o    * 


9«jsse 
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4«f«n'iftnt   c1«r.ied  liability  and  tnereupvn  plalsiiffa  bvoughi   th« 
ln»t«nt  suit   to  r«o«»v*r  tii«  tvc   auK*  above  aentiencd  wad  IftCO 
attorney*a  fooa,   vhieii  latter  it«K  apparo&tly  waa  abaudOBOd  by 
plain  tlffa. 

Iho  OTldor.co  aho'ra   toat    tnree  or   i'our  Btontua  alter 
Silly  vae  oBrtloyed  he  begiar.   tc   eteaJL   pl&lntifl'a'  iaon4*y.      Tne 
Aothod  adopted  by  Dilly  was   that  he  would  »Ake  out   checks  to   his 
0«n  order,   a*  «ae  the   oustosi,   fill   out   the   ci^eeic   atab  properly, 
hAT«  one  of  olalBtiffa  elgs   tUe   uaecic,    tbea   raise   tJie  smoti&t  of 
the  etiook,  but  not   cOiani^e   tiie  cnecK   stub,   e^ah  the  cixeek  ^t    chc 
bank,  uae  the  aaiouat  of  seney  for  «hicb  the  eheeic  vaa  orl^in^iiy 
Kada  out  It,   the  paysent   oi    if>l aiixit if  f a  *  offioe  cx-^e^^ee  oad  ^aeket 
the  cxAaae. 

It   furtiier  *o?e»jrg   froa   the  eviifeoce   taat  ^en  pXai&- 
tlffa  diacs-vared  Dilly'a  diehoaeaty  tisey  Isaaedl^tely  Inloraed  the 
defeniaiit  acd   it,   taromgh  ita  E?uia^er,   r«Q4e«t*4  pXuictliTa  to   ea- 
plU.v  aa  auditor  ao  that   the  exaot   as^uat  Dilly  had  atolen  could 
be  aaeartalned;    tale  vju»  dene  ^it.^   the  reeult  abore  atated.    Ihe 
•Tidecea  further  ahowa  that  vhofi  Billy *a   jlaitonsaty  v&a  discovered 
the  defendant  took   the  at.itter  ap  with  hiai   and  he  j^preed  to  aiikn 
reatltutlaa,   ft£i   that  he  or  ^ie  «ife  paJld  |600  to  defe&iant, 
wuich  defecidjant   etlll   rataina:    that  about   the   s^jxc    tlae  Oilly  ^»«t 
to    the  defwsdant'a  pls^e  of  bualBese  in  ^iilea&o  and  nade  a  writtm 
eonfeeaioB,    i^lc     he   sl^Tsed  and  atrore  to  before  a  notary  public  ea 
Jitae  24,  1926.      Is    this   confesaion  Ollly   stated   in    sub^tsusee   that 
during  the  13  sectha  he  k»d   been  eaiployed  by   pltiintlffs  aa  book- 
kaeper  he  vaa  required  to  h&odla  caah   >i»i   c;.>eeka  8»nd  to  aAk*  de* 
pesita  In  tne  h^xxMi    that  at  dirfereat  tliaea  *I  K&de  certain    xltera- 
tlans  and   char^gea  Ir.   caeeke  ^  Ivefi   to  aa   to  be   CKsned   ^.■JCk-i  alao   com* 
■dtted  ether   forgeries  by  which  tteacia  I  aeoured   certxJiiQ   euma  of 
noney  belonging  to  »y   <>apleyer.  ^.     .,    Sosm  i  Costpany,  wi;ioh  aoo 


r* 


S'lijcii  ^,2^i*  u&SL  ■■%i'£M:  $-^m^  t&m-^-     ^-  ^c^"^  "iu^j' 

... ... «is.i»:*MiK««B' »t''«^«Si'    ..S''-.-j     ;'«»»iyi*-i'«*s«»    v«    ...  ■     .    __.. .._■  ■      .:;f.i.:>S» 


I   aftprQprlatnd  tc  ay  o^i.   uaa;**   that  he  oouJLd  not   aiat*  aeouratcly 
the  «X!ftct    »m  uat  of  uoaay  he  h  ^  ««bcssl*d.      tie  Airtaar  atat«d   la 
thla  eonfeaaion,    *I   neraby  willingly   ooufaa*  mj  guiit   Ib  thla  jaat* 
t«r  and   I  .-!r   so  vlth»ut  amy  tKr«ata  or  promiaea  harlAj^  baan  ia»<i« 
te  ■«  hj  anyone.* 

S9«etlm«  Aftarvarda  plainUffa  laad  Silly  arr«st«4 
aed  apoRrantXy  tha  uattcr  w«a  brou^M  u^  le  tlaa  kunlcipul   eaarl 
anH   tha  ciafpodcait  on   the   trl&l  ol    the  if.stftnt  caaa   anu^^ht   to   sh«w 
that  ftftarwar-^a  Mlly  waa  indicted  by  tha  grand  jury  of  Caek 
Coanty   ?as4  tliat  on  «>  trial  Id  tha  CrlBin^l    court  he  vaa  4isensrg«<l. 
Thft  court  refaaej   to   sllour  d«f en  aat   to  aiMke   thia  freof.      1^  ad<^i* 
ties  to   thla  offer  of  oroof  toy  tha  d*f«r*4aot  it  iutrcduoed  la  ovi- 
done*  !vs   triplication   ai^ed  by  one  of  i^l^ifitlffa  ra()a«at.is^  the 
dofefidMnt   to   issue  th«  fidelity  bond,      fhia   amplication   ie  dated 
May  4*  192S,    hxi-*   eoat&lna  a.  nuiiibsr  of  queatioss  ^i^   i^r^avem,   t  e 
partineat  n«irt»  ef  »hleh  saf«   that  Mllj  h&d  bean  reeently   wbjsI  ,y&d 
\tj  olaintiffa;    tasit  he  was  a  uew   eeployee;    that  hie  oos^itiee  vaa 
to  b«  bookke(?7«r,   atenagra]]Jier  aad  £«»er«l  offiee  vork;    that  he 
vould  handle  caah  for  |)l<a.ntiffa'  pttyroll    and   tuat  the  X&rfco«t   sun 
ha  vould  be  liJiely  to  <:tgld   at  on^  tine  would  be  l&OO.      *ii,  ID.   HaT« 
yea  oo   cy8t<«atised  your  buslneaa   thut  boeka,   aeeounte  fttt^  troushera 
kept  by  other  enpleyeea  will   aerre  aa  a  c^eek  upoa   thia  eaployee 
in   audi  popitien  nnd   eB&ble  you  by  M»  ezsii&inatioh  and  oo&isariaoB 
to  deteet   and   dlseoTer  any   act  of  frmtd  or   diaijoaeaty   ^n  the  part 
ef  thia  ea^leyce?  A?     Sally   ayst«B.        i^,   11,   (a)      How  «ft#a 

irill   a  thorottjf^  ejuisiirG^tioB  of  ^^>Xoyee*a  booiia  u^td  «iceottnie  be 
«ade  by  an   <u}diter  er   expert  -seeountaat;    and  caeh,   aecuritlea,    «-ts,, 
lie  eeant«4,    eosiyared  uid  verified  idlth  ^oeoonte  ^dA  Toueheret 
▲.     Se^i-yt^arly.        (b)     Vhen  was  aueh  as  exaceinatloR  of  employees '• 
beoke  and  acooont*,   oaah  and  aecurlties,  laat  a^eT  a.   (l)   B^te 

3/31/35.        (2)     By  i^os  »&dev  a,     i»   w,  feonaat,        (e)   V^rm  they 
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^HifjS^itS:q^)m    %04c-: 


■>•  f   lit 


ti?    ffi,:.r..<-s;u-.-.J^H    iSE*  |ltMifl».  «**  -^^J*^ 


'ir'^y*i<^"^ 


?»fceii  jMtsl  «,ir*l#'^^. 


^k^aa  sssi 


in  every  r«sp«ct  &ecurat«?  A.     Y«s.* 

Tii«r«  were   furtner   questloaa   «i4   ftosw^rs  noti  nec?*i>ary 
to  b«  reicrred    to  here,    aii  '   follo'ic.    tiaen   rae   U:le  i^M^•4ravJl:      "T.i^ 
foregoing   atiKvers  «re  varr^atted   to  bo  true  ^icd   tk«  trut:^  ol    eooh 
thereof  it  a  oondltlon  preeedest  to   tko  creotlon  of  autiy  linMlity 
aador  tbo  ind^^nlty  deeired.^ 

Ii!  an  »n«!onTor  to   ai^ov  that   Dllly  hmi  net  etulott 
plaitttifie*  taor^ey  th«  dofen^tAiit   culled  hits  to   the  » t;ija4  and  he 
teetifiei   that  ':ie  r«nt  to   »«rk  for  pl&iatiffa  Uk  1925  uad  conti^uei 
in  tiieir   «s.ploy  until  %a^y  31 «  19^:4;   th&t   i  Qur  or  five  sio^.tAs  ui't^r 
he   Bt4«xte-3   to   >iork  he  bad   »   t&lk  vltii  L.  n.   Isoha,   on^  oi'  tiie;  pl&ic* 
tiffe;    timt  nobody   «>lBe  ?«»  present;    timt  Soim   toln  aiii<   U^at  Le 
vante'l  i^is.  Mil?,    to   dio  hln  a  favor;    ttiat  ^ohB  salci,    ''-1  «Mt.t   you   to 
raise  oome  checks  for  rsmi*   that   th«  sritnesa  resli&d,   "All   right, 
yott  are  payiag  &e  for  By  vork,   est  I  triii  40  it;**   tiiat  &itisrwi^da  h« 
Kada  out  ch«clc«,    th&t  !•   H.   So>aB  elgaed   thm&  snd  had  the  wit&«s& 
raiec  the  aa«unt  of  th«  eheek;   tuat  taareupec  ^e  witi^Aita  tsok  tu« 
checiifi  to  the  bfcnk  and  h?^  ih<iaB  o&shed;    Uvat  he  ^euld  u«e  the  aisouat 
for  ^hic^  the  cn*sek  ?%8  originally  »<;^«  oat  it:  p%v«e4at  of  so&e 
aalariea  of  plaintiff*'   esi^lcyesa,   and  ^uald  ^iv9  t^e  hsvL<me«  to 
L,   a.   Sebn;    that  there  were  four  or  five  of  theae  tr^i^&ctions 
m»Bthly;    tii«t   the  witaoss  «&a  asked  by  L.  H,   i£ei»  to  leave  pXuium. 
tiffe'  es.9loy  beo&«iae  he,   fSohs,  «as  h&Tlng  %  fuee  vlih  hi«  troU'.er, 
the  other  plaintiff;    that   there  w&a  ao    ^dit  euad*  of  pl^^lntiffft' 
booka  about   the  year  1926,    adtiiottg:^  there  vaa  eose   valk  «jkb«ut  it; 
that   the  vitaea*  never  retaiaed  any  Aoney  obtained  by  uijb  on   the 
raised   ch^cka,   but  g^ve    iii    the   excese   to  fi.   u.    Soha.      ihe  ^fttneea 
admitted  he  aade  the  eonfeselea  above  Ke»tlosed,    mH  testified   tln%t 
he  signed  it   at  the  requeai  of  ^,  ii,   Sena;    tuat  j..   h.   Sohn   teli 
hlK  to  do  acythla(g  the  fiondlng  ee<j»pany  *&x  ted  so    uiat  he  would  net 
haTe  any  Kore  quarrels  vith  hia  brother,    tae  other  t^laistiff,   luai: 
that  tha   etate<  ent  contained   in  hie  vrltt«B  eonf«saioa  v'i.<rei&  he 


-»ii^. 


>4  »fJt^  ^  %im^^^  iJtt»^  ;l^^^  4tii^  1^^  Si^^au  Xi^iqm  -rl^Ji^  &l 
n4««  fi»a«a  #«Htit  2^^»«r«<i  ^««  te^jpf"  i^NK^ft«  J'jtfii^  jst^l^ 

«49«  j^  4UI^   4i^$:^«ii9»  m^  ite4  JNK  ^«»#  ««i^  ^  ^iSi&»A  : 

i$!»»jK^i»4|  a^  Jjt^_  ^^sk  %iJ0mi^-%»  turn  -s«MN9»  9^  ^9Ju$sK  t«t 
i$A^l4>9^*>'seiiU  ««^£^«  1fe$  «^41  'S^  t««1t  i8a««  ««»4l#  ittsa   leeia 

"■^  <  ^41^  <£  ^^^f^  «««'  ^«iti^  «.<^»  $«ji^;«8k«i^  ^<ij;^i««gi»  '«'ni^ 


ikA»itt«d  hi  a  dl^ancsty  was  not  trut;    th«t  when  li«  w&a  dlsoharg^d 

L.  K.   :io;A  g  iT«  "iiss.  #iuo   to  ^o   s««x.     H«  thcD   t»«tlfi«d  that  after 
hts  d«rsacati9n«  ir«ro  ^*lfteoTerad,    ""X  r;av9  Ait*  lasuranc*   eoa^pany  a 
•OR  oi'  aoc*7  a;;prox:li^;iwtel7  i6<K:>;    that  waa  m.y  «li'«*s  Koii<»y.      1  had 
noUtlr^   to   '"n  with  it.*       Cn   ercas  azaiBiAatieB  I>illy  t«!atiri«d   tnat 
aft«r     ha  vas  dischi^vrgad  he  talk«J  with  UaiaJa^ialda,   daiandant'* 
gai)«ral  masigcr,   %bout,    tne  aJtMrta;  «  or  laaa*    und  furtner   that  vhaa 
lia   sigitad    tne  osfif^asloR  At   th«  defeo^aitt'a  cfiioa  ^laintiffa  vera 
not   3r^«?nt.      DeffjndaHt  di<3  not   eail  l^e  >hi$ida,    its  mun&ger,  ar 
*ay  of  Its   saploye^t, 

7h«  dcf^ndast  coBtaQda   tiiai  th«  a{>^licatiofi  stud   tha 
policy  or   fidelity  \wr4  suet  !>«  eoaatruad  together  ae  Bu&ing  oi^e 
Rcntract  between  the  partita,   *»b;^   tnat  *k«ju  ti»ia  i»  do»a  th«rc  i« 
CO  lltiihility.      Ib  8ujJ9ort  of  thia  it  is  »tld  th&t  ai tiiauriia  tha 
pcliey  iti  dated  A?ril  gw,  1925,   and  vha  ap^itaticn  is  not  datad 
until   jibeut    two  *«<iA»    iri«r9!U't«r,   via,  jtay  4th,  ymi  they  ssaaat  \>e 
construed   together   for   ch«  reason   taat  it   ie  a  t^exl  kne^Q  cuatos 
in  icsuranee  as  tiers  each  as  Xu  the  ineta^tt  ease,   t'^r  the  assured 
to  fl^^ly  for  A  bend  at  the   counter;   that   tkereapon  the  inderjaity 
•aa^any  will  iBsue  ita  binder  is&crdiutely  pretectiSi;:  the  applicnat 
tmtil  inre8iie«tleB  ean  be  lu&Ae  a£a  a  i^liay  written,   stad  that 
aftisrrardft  en  iespeetar   calls  upon  the  acsara4L  and  aeourea  the  ap* 
plication.     2>iere  is  tio  evidenea  in  the  reecrd  on  this  point,  and 
we   think  it    la  oVvloue   thai  eourta  io  not   take  Judicial  t^otiee  of 
aaeh  a  eustov.   If   it   exists,      the  i»oliey  no  «her«  sakes  the  appli* 
cation  a  p&rt  of   it,  .^ad  «e  think  under  the  rule  of  I&w  vhieh  cor> 
atru«a   sue     oontraeta   sirietly   against   the   dt^fendaJKt   in   such  caa^a, 
the  application  oannot  be  aoceidared  a  p^^rt  oi    t.<c  contract.     lent 
OTan   if  ve   eoneider  the  application  as  heiag  a  part  of    tnc  contract 
betveec   thm  parties,   ve  thiak  the  eontantiona  oi    tiae  defetidant  ean 
nat  he  naintained.     vsa  of  tnese  contentions  is    tisat  there  was  no 
eestract  cr  bicriisg  ohlig^tii^n   entered  into  by  the  parties  and   that 


a^s^^^e:*:!^  m's  »^  mm  ^M.m  tmsf^^  im.  taw  ^*«..?fti,v«ar»  ^i^"  i^-v^Jiis** 


th*  policy  or  bocS  w%»  veld  ^  jf-^iiltitg    Jr,r    tVi«   rn&fton    that   pluir.-^ 
tiff*   in   lh«ir   apollc»tion  dait«><l  6^«y   't,   19.-6,   r.t&t«<o    tt^Mt   tJa.«7  kud 
mu  AiiilX  m/kdc  of  th«  tiaployea^m  looks  on  Uura'n  I,   13'!5;    U;at    tli* 
books  ver«   four>'*   tc  b#  corrflvt   soad   tuat   this  stat«8.«at  i.v^«  t-j 
plaintiffs  vtvs  known  by  U^e  ^l«ijr.iiff«  to  b«  I'als*,   bi»eau&f  t^t 
Svi4«ric«  shows  *to   ottT   svirttriss"    tu«t  wiliy  »3J8  not   ^aplOj'Jd  until 
April   ^)th.     Vs  ajr9  oB^K^lfl  to  uarisrstsnd  ho*  plMntiri's '  «u:8V«r  to 
s  ^usMtion  iu   ths   appliesileB   to   t^e  effect    ti^»t   ths  bo&i^c  aad  b««i 
•xsKi&Ad   aun{!   fouBi  correct  on  ^^ar^    >let  coul4  iti  tu«/  v^tj^  &i'i's<.t. 
4sf9fid«fit  lu   Ui«  Inetstfit   e&s«.     Tii«r«  Is  g>o   coKtentioci   w^t  ^iXly 
•toX«  »tjy  Konsy  b«t'<»jr«  i-^rO-ex^  31st.     Us  ws&e  not  tdt>$>loy*u  va<til  ^rll 
SOtii  ^rnsjl  ttiere  Is  no   »videflee   ii;^   ih«  r<$oor<3  tiiL&t  pla>i.i^tii'as'  «aiev^er 
to   tii,S«  ^u«>stioai  in   ^ny  way  &iT«et«f1  th«   diQl>nd&nt.      tiie  axg^jjEoat 
of  tho   i!«feJifii.*Bt   itt   tale  rf?sy«5et   la  «iioliy  ¥<^i v sout  si«rJi«,, 

it  1»  Also  «^d  ta&t  pl-*iEtirf«'   aii«"»er   t©   ^iuasliom 
10,   atoTs  tjuetedl,    to   tks  ^iTtict    tkai   t^^ro  les-s  »  ($«iXy   syntsm  cf 
shocking  Dilly'c  work,   siad  t«'**t  plaintiffs'    soi&v^v   %c  a  fjuesti-ea 
ststing  thfk%  l^illy  woulri  not  lj.k9ly  It^ve  1/^  Ms  pot»«««siei^  ^t  o£(« 
ttms  B«ro  tksB  ^uOO,   roudor^d   tii«   policy  vqi^i.      Ztm  evi^i^Bo^   s'.iows 
thai  l>llly  no'vor  h.i*ti  in  his  >>osses«ioB  ut  oce   iiaio  h»  aucte  as 
$600,   and   tkiO   Cii^cku  whi^^U  ha  r«i>3Sd  weco  uevi^r  :^or«    wi^j&ii  ba^X 
Dist  sMouat.      '^o  aaBw«r   ts  queotioa  Id  41!  £ioi  8t«te   i,hat   uy 
plaintiffs*    systtts  Oxlly'M  aeo&unt  ?»<j«14  1a«  eagCA&4   i»ily.      iiie 
ouestioa  9^a   wi.etaer    plai^tiiTs  hvtd   so   eyet«aui«iijtoa   ii:i«l3r  l<usiti«ss 
t^st  booKs,   ;u:eou&ts  Hsd  Tauoiisrs  k«$^t  by  olaiiatiffa  V  <"^P^07««s 
othsr  thsB  Dilly  vould  sorrs  as  «  cneck  upon  T^illy  -^adi  enable 
plsiatiffs   to   detest   H&d  iU8<3%>v«r  ;U3y   dlxrio&ostjr  of  Dllly,    and 
tko  ;ua«wor  vas   *D»ixy  syavMi.*^        ilie  anawar  is   ItJdef itsito;    it 
do«s  not   say   uiftt  plaintiffs'   otlior   ^saployses  kept   otnor  books. 
MsrsoTsr,   thero   is  aomt  evi-1«nco   ili^^t   9l«lutiff8   siut  cTor 
Silly's  Woks  but  did  cot   iis^ovsr  any  defaloatioa,    ^»a  tbs 
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pelBt  n«v  urgHi  •«•■•  net   to  hxfB  !>••»  (»oa»i4ftr«d  upon  the   triil. 

'ilas  dcl*«uaant  oobteBda    Ui^t  lite  contr%et  b«t-w4(«B   the 
P«rtl«»  was  Told   trcm  Uie  \i^ir.ninti  )»«c«ustt  the  application  pro- 
%iU«d    u*at  pltU.ntil'l's '    iua»vento   Uii>^  qu«i»cioBe   in  th«  apqlleatiott 
w«r«  trairHnted  to  b«  tru*  ani   th«  truUsi  of  wkich  i»   *%  con-jitioa 
pr««od«Bt   to   tfa«  eretttioi    ol    mby  lialiility  u&f>«r  the  lii(i*E'nity 
doelred;"    mid   i^«v  «iac«  oluictitTft  atated  i£>  th«  &9vliefttloii 
thai  ft  •otA^i*  annual   Miadit  oi    Lilly's  lioolts  wdul  i  Ist*  M»d«,    tbo 
provision     oi    the  ApiQlicstion  abovs  queiod  r«cid«r«oi   lh«  contrast 
void.     ^Q   think   there  ia  ao  ift<7rit  iu  tiii^  cofitdotioa.      Pl»in- 
tilTs*    £>t.«ive£i«ot  in   the   niplieatien   tbat  t*.  seft)i««xu.u«a   «iiit 
aoul'l  be  Biade  ««s  a  a.fTm  declar-Ati&a  ox    an   inteiitloo.      e^lalBtiffs' 
answer    i«    U&«  i^ue.'Stlda  ^as      ^mfi\,   to  tea  noUiisg  xaorf*   tl^an  &  deeXa* 
ration  oi    ti:j«   eoarss  inteaisd   to  be  pursaej   t>aii  vdll  not  prerent 
ins  pl&JLfitii'i'sfroa  oalAtaiclng  triie  action.       :k2SS.^.Jti-i!»JL£i£&Bfi& 
gg..  7  >eisby,  nurlstcss  &  ^ord^B  (23  iOK.)    744. 

'^v  dsfcti  daz.t   i'urw^er  s^ntttads  ti:^«.t  it  «as  not  liable 
^•r  ija«  #l£vX;  )[iaia  t£ie  au<;iter  for  m^xklsx^  aui  ^udit  cl'  ol^intiffs* 
bcsks,   sho'»^i&^  tha  aaowuat  Billy  h-^A  stolen.     XU«  polle?  or  bend 
firovided   that  pl^iiiitirfs,  ■vh.miwer  required  to  do  so  by  ths  d«- 
i'snd^it,  vFould  ^ivs  tiis  4«l'er:^ant  all  ths   itti'or&ation  they 
1»os»«ss   "at  tne  rsq^«et  cmd:  cost  of  the  Surety,   «i<i  in  securing 
lAfss^stion  and  rridenes.*     And  the   testlKony  siiovs  vitnsut  eon* 
tradictlon  i,h&l   the  defendant 's  atsnng^sr  requested  that  an  Had!  tor 
k«  eaiplsyed   to  £o  c-ver    the  books,  vhleh  «as  dons,     %c   think  the 
dsfsndant  vas  lia'ole  for  the  cost  el'  the  audit. 

Coeplalnt   is  k;«4s  taat  the  ocui't  erred  in  refusing 
%#  Malt  in  SYidence  a  certified  copy  ci'  ths  indiotf^ent  returned 
by  ths  grand  Jury  of  Coo»  ecunty  and  ether  eTidenes  8i;io«lng  that 
ths  defeedaat  ia  th^t  sass  was  disehar^ed.      This  evidenes  ^as 
olearly  in^&issibls  and  the  rullag  vas  eerrset.     CicsjanryiQ  v^» 


:■-    ■:■;....  :.S:    ■.  w    ■■-■ 


aiffJLna .    tii    HI.    J^i,    i55. 

A  i'irtti«r   point   is   ttu»t  th«   court   errcr^)   ir*   udalttiof 
in  cviieact   the  writtfta   ao«il'«aitleA  of  PllX^r   aO'i  ^^«   r^aaoa  for   t^:Ae 
&•   stated   »y   t.i«   i«J*OLi  l,}aii.  *s   cou/i««l  !•    ''b«ti:Mi^)«   a!    t^ie   ti««  tbe 
•  tat8st>nt  T-is  »^da  B9   pxLvxi./  aT   Intorost  or   roXatieniUilp  cxicttd 

iu  Lai's  contoiitlan.      3«/;»ad^>l'«   ncii.it^'^ai  a«t3^-»   1,3  b»  c.«»cd  up*B 
ti:ia  titi9ory  ^ii^t  it  "v**  a.  ia«re   ^arc2.y  %ai  tn-it   iJiliy  w«ia   wii*  priaelpc 
Cases  of    ^via   ali;<r^«:ter    ir^   cit.t>d.      Tnitt  in   n  >£i3ccitcep;4.ca.      Th« 
dereniaiat  -mua  aoi.  a  sars$t>   i£i  va«  i°id«lity  baB4.      it  *r.i^  «u!  origisal 
UA -l«rt6jclJag  that   tli*  deJ'«fiJ««iit  Ji»«>d<»  dii'eet   &e  ^xfeistli'^s.      Dill;  vm 
•At  ft  p^JTty  to    viiat   coritrjAcl  ^i   all. 

iliG  etK.tC£'0iit  s^e  Vy  l^illy  it.   vh«  iVfi-    '^1'  &  conf«s« 
sien  9i*»  cl«arl;3f  6,d£ilusic)Xe.      It  v«i8   C':;rrc berated   t»7  ovker   easp«tci4i 
tcetuseny  tli^t  !xe  h-inn  &istruct«?d  (%»d  &pprc|>ri sited,   tc   aih  am  ■««• 
nearly  14,000  ©i    pl»lBtifi'»'  soi3«y.     aloreover,  ii«  t^BtU'ifSd  on  the 
sifted  th&i  h«   ei4E<«^!  &>n--i  Brora   to   ihr  coui'cssiea.     iter  i&   taere  any 
x.firit   it  t^«   co»t«Bti*ri    tiiKt    »t';t.«;.i.eftts  «&de  by  i^eShifcid*,   dal'ead- 
ioit's  f9&er&l  siMC^ger,  wtre  lR^■.d£iReil:-lft  because   it  «SkB  hearsay. 
7h.ft  •viae£te«   a£to«6   tk»t  SeShleia*   tsld  plaint i^ife   to  h.r>T«:   ita  audit 
a*i«,  walcJi  *tt«   doB«,  sal  toek    'ih«   eatir*  aitt«r  jp   *itii  pitiatlffa* 
if«  iraa   <i«ftr.ia£t 's  gari«rai  ©.iiiJ^jer ,   rejjregecti&g  ieiVjTi.-Jaat,    sad 
Yhat  he   said   ^Ad  lid  was   <s^d'-ii«8ibl«    ^sl^^usI    i^9  iofftaiiajcit. 

At  ta«  x«t|u<»st  gT  t  IS  deiai.'AiMit  tn-a  Jui*y  ffar*  ia- 
•tractsd   LUat   ii*  tJity  t^^li^ved  /rofc  tJa«   siridej  f«  t»jat   Dilly  hai 
raised   Ui«    ah.«aiie  at  Solw-ia  nqu-^^i:.  .uai  ^is-v*^  t^e  execs?  ;aoi.ej  to 
^ohn,   the     laintiJie  eaal.4  aet  rMouver.      Of   crcorse   the  Jury  did  oot 
Relieve  t^iliy's   teet-ufiaay;   ne    eaoF    aereco  v-nuX-l   l)*»ii?Te  cuoi  tes- 
tiak»By<      All    t?r    the   erliitnuae  s:i09«.   tUjit  X)ill7  Wi^t;   a    1^:^131'.      Ilhe 
raised  ehecics,   the  abetractioQ  of  aor>ey  ead  the  apprc^rlation  ol  it 
to  his  oiTE  use  had  heec   shovn  by   conrinoia^  airider.ee.      Dilly  had 


&.ii.     .  -•-■■'?v.£  «.  1681^4**  4*i^*a«ll  Jlil^ip^ 

..  i»&   fMI?  ^;^  f  «*^SJ>  flii^l,  1=*^; 

ia.i  bi:    -.xfe-*,  »jCr  *«flU:  -ifif^fy.  im  :^im^i»  ■  ■■  ««Mf  ,«ii«.3 


diah«a««t7.      ihc   sctlre  deletitc  lai«r;otsttd   li.   luit  frsi&e  ;^c<i:i:  rot 
*pp«8d   to    i.  osiurt  oi    Jusbioe.     V^rrt;  i»  bo  ii^^dtrit  ii    It,   »r.^  tti« 
ittd0>«ni  «i    the  Circuit  court  vi    dsvk  i^cunt/  ia  tli<;-.re?fc:ro  &f-- 

■«3ar«Iy  aii:?  ?*<»tcli«>tt,   J^7,,    concur. 
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Appellee,  /  xi..-'  '"'• "^"  ^^ 


\         APF3AI.   iJUM  MtJNXCtPAi. 
) 


CAKHOIJ.   C.    JilGGft   W4[  SKKlUlAltD  P. 
A9P«lIaBt«. 


MU  MEMKLDUiQ   JUSTICE  0*C(.fei  >  TiiS  QPZEIOK  OP  THf!   COlffiT. 

Plaintiff  brougi^t   «n  sctien  a^gAliist  the  defefi-tiuats  te 
rccoirtr  $411  .cO  on  feccoont  el*  4aKa^«6  «hicn  he  elaixed  to  h&ir* 
mistaiB«d  by  re»»oa  of  the  poor  verJa&ani&ifi  of  the  <!ef  ?sdimt§  is 
eonetruetlBf  «  roof  08  a  t^ulllisg  for  pl&ititlff,     ]>efer.a«ist«s  tmSiTf 
that  th*7  oosatrueted   ti}«  roof  in    an  ufitroTjUb<ij:ilik«  aaamter.      XK«t« 
va«  «  trl«l  before  the  court  ^tl^out  «  jury   »q4  a  ficilAg  wbA 
i«(lg»ent   in  plaintiff**  f&Tor  for   the  aai«iuit  ef  hio  elalK,   ^:m^  thte 
Appeal   follQv**!. 

Ike  record  iiccloeee  that  pl&lntlff  ««•  cosstntcting 
en  %p«urt^«at  buililag  at  tij@   earner  of  Cs&pbell   ^oid  ii^«rg«   <%venaec, 
Ghlea^o,   snd  «3B{»loyft<i  the  4«fe^itsints  to  ro^f  the  buildiog,  «(kleh 
dcfcfl'lantft  did   »t   sn  aeree4  price  ef  $230,   stad  «hiei^  cuk  was  99i4o 
the  work  haTltt£  be>j^n  done  Abeut  iioT«Bber  3,  1926.     On  A^riX  19th 
fol loving  there  v^ae  a  severe  wind  etora  in   Chicago   mA  part  of 
the  roof  was  blovn  ^Xt  ftod  sll  of  the  roof  ee   defined  that   it 
wae  neeeseary   to  put  on  a  nev  ro«f .      fhc  daj  of  the   stona  plain- 
tiff called  defetidaKte   to   the  building  to   shc«   th«}n   the  denage 
and  reeu(^e^«d   thm  to   repair  the  roof,  whioh  plaintiff  elaiftcd 
defer)  1  ante  had  guaranteed  for  a  period  oj    live  toats.     Defeuiante 
refused  to  repair  the  daatatie,   clalBiing  t.iaat   the  guarantee  which 
they  gave  ol&intiff  4id  not  cover  wind  eton&e  eue/i   as  the  one 
that   caueM   the  dsutage.      lh«reupoa  plaintiff  eeployed  acether 
pitrty  «a4(ik«;ed  in   thie  roofing  bueincea   in   whleafco   to   put  a  n«v 
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;?ia«^.i»a  G^?*?^ 


'««3reiisli»;^^^ 


.,<:     .  "-     ml^^   ilHfil     ^W^l^    1C«:    «>I»>1'«^'     &«'J»il^     ISIS.    i»    lkil»     j!#«»lN%»t»i^ 

"M^mai^  m  1to«S.  flit  %»  £iik:.itim  Vt^  mn^  mm  %srtsn  »^ 
ic«$<i9«%  h^S'S^l'Sism  tXiiaLi^Xii  m^mt^t^tSS.     .^nm&i^  *^  ^•jstMl  i*Ji^ 


roof  OB  tho  building,  vhica  «a«   loao  ni   ui   «X0O&««  to  plointirf 
mt  |263.     Ob   Mcoant  of  tho  re>or  WIbc  hioirn  off  oi«lnttff  was 
ro<}aire4  ti>   du  o«ao  oaleininiii^  asd  aoeor«tlB£,   for  i^leh  bo 
p«i<t  $143,    %f.i  fe«   claimed   tnio   sub  frcm  tho   <)«feii4antB,   hi*  total 
ololB  liolBc  ^411,    SiHA,  so   ttat«1,    -«ft«r  «  h<^Arla£  his  clais  oao 
allovod   in   I'ull, 

Joth  p&rtics  aeoit    tc    t^^roc*   that   n  writtec   oetstrftct 
vao  oatorod   titts  t»otvoeti   tho  p«>rti«a  '^'horo^  the  dofecdanta 
agroea   to   ccvor  tho  roof  ob  plaintiff  ♦•  building  for  |2a3,   >jBd 
that  the  ooDtract  ooBtalned  th,o   t'olloviSF  provioioB:      *fhe  atoYO 
roofiztg  ib  ( uarwiteed  for  a  poriod  of  fivo  ycFaro;"  and  that   1b 
tho  opoelfioatioBO  attached  to   and  » «de  a  p^rt  oi'  tho   ooBtraot 
thoro  waa  the  fsllowifig  proYisloB:      *the  roof  oarri€>a  our  five 
year  mritton  p?iaraat««.*     Ifto  «»artle«  furtisor  agreed    vh»t  tho 
work  to  teo   ioao  hy  dofeii^anto  wup.  to  bo  in  aecorelftcco  with  tho 
following  spoelfloatlona: 

"Directly  oY«r  tse   ro«f  Icoarda   agply  one  laysr  ©f   thirty 
pound  aaph^t   I'eit,   eaeh  layer   Lapp««d  two    inehoa  ever  proeed- 
1&£  layer.      Thl»  felt  to  be  D^iiliN*  *ltii  l.o'go  head   rcoflng 
Balls,   apaeod   six  l^eaoa  ap^}.rt  &t  1kp«   •'Otd  tvi^lro   ittcneo 
apart   threu€:h  Iob^.I tu  linal   eet't^r  of  sheet. 

■Over  thla   thirty  i>  und  f^lt,   apply  »  l^yer  of  roofing 
tio^alt. 

'*Int^  this  I'Ayer  o\'  asnhAlt,  ohile  hot,   ap^ly  obo  l^^or 
of  fifteen  pound   :»ophalt   felt,    eaeh  lajer  lapped  tliroe  iKchoa 
OTor  preeeding  layer « 

"Otot   thlo  fifteen  pound  felt   a?>oly  a  1  ;yer  ©f  rooting 
asphalt." 

As  WO  ttBderstand  it,   plaictiff 'e   eoBte&tioB   1*  that 

tho  cororiBg  of  the  roof  Ifiatalled  by  dofeudasta  -eraa  not  a  ^rsod 

sBd  pro)2or   coToring  beoauae   the  defoBdaets  did  not  oso  as  mtmf 

Bails  as  tao  op»cif leatioBS  require;    tiiat  in  pldoo  of  tho  B«^ila 

boiBg  apaood  aix  Itic^iea    ;;part  at   thf>   tops   «Bd  tvolTO  iBohea 

apart      ti^oo;^^  tlie  e«Btor  of  the   oheot,   they  were  cot  eo   e^nood 

*t  tii«   tops   3ja<j   that   they  were  frwB  18  to   24  luciiea  apart  tnroBi^ 

the  cor.tsr,   wad  plaintiff *s  eoutoutioB   ao«i>»  tc  be   that   the  roof 

"—  >»i«wn  rtff  til,  b,illdiBfi  on  %oeoaBt  of  the   failure  to  use  the 
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,:,iVO'T-'t  *«isi^  «»>#-•■  ^    -  .*  $« 

«/«;*     *» '..'**     ••'*«#*  fi*t%     4 .  __ ___.     _ __.  __■_      -c-^-ffJ-     «>M> 


Auaib«r  ol'  o»ii»  r4ii?uir«4  by  the  v^ltt«n   •p«cll'le»iic<a*, 

ill*  «Ti<l«fic«  shovs   that  on  about  iio«cj»b«r  3r4  or 
4th,  19-6,   vh«&  dftfffndast*  eoBpletat}  tli*ir  wozk,  tidileh  «ork  was 
doB*  la  About   A  day  sad  a  hall'.   Mid  for  «hleh  th«y  were  paid  by 
plalntirf,    thay  sant   to  i»lalfitiff  th«  folIODlng  docuaant: 

*To  Alfrod  Jieloea: 

W«  h*-r«by  guaraci(^«  the   roof   uoverlOfi  applied  o£ 
bull'tlDg,    list«d[  &B4   d<^s«rlb«d  below,   for  a  period   of   ilvo 
yoaro  oxyilrlng  l«oT«»b«r  S,   1931  -  Building,   »outhw««t  c&ra«r 
•f  Ctnepboll    Toad  i^argo  awouu«8.    wJiloago.      'Suie   ^-uar«nt««  pro- 
wl doo  iRalnt«rj?.nce   *ae   to  faulty  aiteriil*  or   i2i*i>ri:p»r  work- 
a)Uiahi|i.      It   ^cea  not      rpwido  MtaljE^tesanoo   to  roof  eoYorlng 
dana^od  by   flr«,    t«£pr«t,    «r    crtiier  oxtr&ordifisjry  acts  of 
provl4»neo.     S4vo»  ucdor  our  hsuid  aad   s«al   this   third  day 
of  ^ovoaber,  19^. 

Chieago  tf»terproofing  co%p.<u3y. 
By  -  B.   f,   Behrliiiser,  • 

Tho  above  doa:ff*»t  <^ppareutly  was  r«ceivod  by  the 
flaiatiff  iQ  due  course  of  %^il  «nd  w»c  prd<)[uee<l  by  hia  ofi  tho 
trial  at  tho  request  of  defpudanto.  Both  p&rtieo  further  oooaa 
to  «tproe  (that  tho  roof  eowerlcg  uaed  by  dofstuinutte  was  what  is 
kaewB  ao  a  two-ply  asphalt  covcriug,  and  that  the  roof  whlcte  the 
pl&istiif  had  pat  ea  the  bail  Uat^  to  repair  the  daaafe  loae  ly 
the  etora  was  what  is  kco«>n   «&  three-ply  grawol  rcof. 

At  tho  elG*«  of   the   ^Tldecee   the   court,   5it  the  re- 
quest of  tho  olalntiff,   fouAi  as  a  faot   ta&t  the  roQf   soTering 
f«t  on   the  buililag  by  the  dcfeatants  was  not  done  in  Mooordanco 
with  the   speeifioetioas  in   that   the  aatls  were  aet  spaced  aa  re« 
quired  by  tho  wrlttec   ep«ei float  Ions;    and   further  found   that  this 
was  a  latent  defeet.      ^e  oourt  refueed  to   find   as  a  fact  that 
tho  wind  stora  that   c;uie«d   the  daas^o  was  act  a  tornado  or   such 
a  atora  as  the  defendants  ai^t  hawo  aati  cipated;    Midi  further  re" 
fused  to  fini  that  the  roof  coveriag  called  for  by  th<»  epecifiea- 
tlons  wao  not  suitable   for   the  purpose  to  which  it  was  put. 

Upon   &  careful   examination  of  all  the  ewidenoo   is 


fv  mM.  x0  ^eitkjsfam 


i?if"lfei'j^n 't  =>!;?'  'tilt  f^iij"'  ?-7???"  /is ,3 t;-y <>?•:;$  .fx-'-ds-^e  ifJTd-^^t  *»  ^«  siv^mi 


the   recpra,   «a  »r«  OBdbl*  to   tay  tb«t   tii4»   flo  tlnti  ei    il^e   trial 
/ud(«   to   th«   ('ffeei   thttt  th«  Bblln  wttre  »•!    spaaed  »>;  r«qulr«4  by 
th«  apccll'lcatlonK   la  «|L»ltt>t   thti  naBifoai  w«lei:it  of  the  evld«R««, 
Vltnaaana  for  th*  plfidnXiri'  testli'laA  •  aliiiou^>   their  teatisoay   la 
B0t  Tcry  apaclflo  «   tast   Uic  nail  a  vara  a^aoad  »iou  farthar  apart 
than  required  by  the  apeelf Icatioaa;  ahlla  vltziee»«a  for  tiia  da* 
fanilaiita  taatlflci   tiiat    tae  ait^ila  vera  liriTaa   Into   tiia  roaf  eo-varlm 
aa  th»   «i^««;liiaatlcita  r«qiulr«-i.       >na  witnaae  t«atUled  tiukt   they 
vara   ^rlvaA  closar   taan  ra^ulrad  by  th«  apaaiflc«lioas.      la  tha 
raaord  bafora  ua  Utara   It   niiovfl  a  breach  ef  tke  co&traet  oa  tka 
pari  ai    tJ^te  dafe2.d«»ta,  but   ti^ere  la  na  arldanea  ttiat  the  roof 
vaa  blavK  off  beeauaa  iRauffl<defit  Ball  a  were  used.     We  tblak 
opinloa  rrldaRaa  la  aeeeaeary  an  t^ls  polat.      aeally  y.  ii&wkiay. 
387  III.   App.   610  (aot  re?ort«d) ;  .feledKatt  t.   j^avleMa.  ISS   111.   App. 
544.     obvloaaly  Xh%  daf a£>dantB  would  net  be  ll«^i«  for  any  d8a:a«a 
(axoapt  nojailnaJL)   lyalaaa  It  vaa  broujgiit  skbout  by   so&e  fallura  on 
thalr  part  to  perform,    th«»lr  work   Ir   aeeordacee  witii  the  coatraet. 

There  la  ao  dispute   tjaat  the  def«i}d»Lntc  put  a  tvo-ply 
aaphalt   coTariag  an  Utc  roof,     taia  waa  a^at  the  pl«.iatlff  or^etr^i, 
aad  «a  are  ttaaile  to   aee  hov  tiie  defpulszita  «9ttld  be  lia&le  to  pay 
tka  coat  af  laat&lliag  a  tr.ree-ply  graTel   roof,   even  if  the  damaga 
MutTtk  eausa4  t^ou^.i  the  fault  of  iba  dafej&daata.      The  rrideaca 
aaava  that   th,e   tJ:uree-ply  £raT«l   roof   cost  |265,  vialle  tii9  tvo-ply 
aaphalt    cover lag  vaa  put  oa  at  a  ecat  af  |2S0.      It   Ik   therefore 
ebvlotta   thai   iu  the  prcaent   at&te  ef  the  record   the  mouat  ef 
daaacaa  wrarded  platntlff  for   thia  Itea  la  unvarr^jited.     Wta«»tri<»r 
the  llsbllity  at  the  <*er«adant8.    if  oay,    1»  to  be  jseaaured  isy  the 
proTlaloB  conti^ln«d   in  ^hftt  la  stated  to  b<«  the  vrlttea   centrrkct 
aad  eaeci float ioaa  aa  abere  <;uotad,   or  by  iha   proTleiaa  of  the 
vrltt«B  guarantee  mr^lled  or.  or  aWut  iioveraber   3rd,   above  ra- 


liisb^^^  #*     .***«»«*  *i^««f  **-i#^  4»^i»ri'immt  «93«e».»tf  1tt«  *w«id  s»w 


? "      3:? 


I'erred       tc  ,  «*«  thisk   it  ic  iinn«««ii9Ary  t«  pftss  ttpMi,   l>«fi«us« 
fltilritli'i  '«   fiV' ^■'tr.^at  el'  clnla  »hl«ii  ••!•  fertli  hl»  c&a»«  of  fcd> 
tlon  -««•  aot  !i>r*<ileAt«d  upon  a  t>r«»oh  of  «ny  «uur»fit«4i  on  tJae 
part  Af  th«  dcf«c.iM'.t«,  ^ut  OS  the  th«orj  of  «  bretoh  of  tho 
ootttract.    In    lh«t   tii«   4er«R^«Bt8  lnjui  not   ln«t«Ilei!   t)ur  eoTorivf 
«o   tho  80JDtr&et  r«Q«lro<$.     Of  couxoOf   If  tla.e  rvldMieo  b>u»«8  ihot 
plalailff  ^ao  Am-^.,«'i  by  r<^«i!oii  of  the  fftlluro  of  defon'fant*  to 
iaotikll   ILe   csrttriii^  sti   the  ccctraet  rcctuiroo,  h«  «'oul<!  bo  on« 
tlfclca  tc   rt*ocvvor  eud&  d«»uiroo  fro£&  th«  iof  e&diMDts. 

yor  tno  «rroro  &bof«  Msi^iiafied,    tuo  ju-'j.j^^iit  ©f  tiso 
lUmloipal  oourt  1«  rcTerao4  onS  ttio  oauoo  r«aa»1s<l. 

BZYSaSSB  .&£!)  lUSSiA^mB. 

kotturoiy  aai  &a,tehett,    JJ.,   ooociar. 
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0¥  UHlCAfiO. 
9af«i.dant  iu  Krror. 


COVHAk  RI^QIi^JilKRIKa   CCUPAMY,  | 


DEl-IVBBBD    rUS  Ol'IfilOli  OF  XEE   COOlxT. 

PlaiaitiX*!   brought   an  action   i^^Ainst   th«  doi^bd-'iCt   to 
r«eoT«r  ^1376.38,    elaiaed   to  be   du*  froia  tJti«  aRJVndact   for  the 
toalane*  oi'  the  purohate  price  oi'  ofJ'loe  I'urnlture  whler.  It  had   Aoltl 
and   (lellTered  to    the  defendant.      Xuare  was  no   diepute   ae  to   the 
Mtount  ol   plairitllT*«  oXaim,  but   the  deferiee  int«rpoeed  was  that 
there  was  an  accord  and  •atisfaetlen*     Th«  Ciiuae  wae  trl«»4  besore 
the  ccurt  witijout   a  Jury  and  there  wa«  a  linding  and  ju<Si;»«mt   In 
defendant's  favor  and  thie  vrit  of  error   folklewed. 

Xbe  record  dieelosea   that  pluintll'f  wold  and  dellveredl 
to   the  defendsknt   furniture  at   a  price  of  |6,151,S4.      inere  were 
certain  deduct  ione  made  it  am  this   sum  ^m.-^  th«'  defer  dont  paid  pXaino 
tiff  <^4,OC<0  on  account,   leaving  the  balsuioe  for  vhioh  pl&lntiff 
•uee.     The  eTidertce  further  eho^e  that   BoibG  tim«>  prior  to   th«   esije 
of  the   furniture  in  quretlon,  JS.   A*   Jo  neon,   an  officer  of  plain- 
tiff corporation,  had  some  bu«in«»sa  derJiioge  with  Jolm  L,   Senior, 
who   i«   the  pr«Bl4er. t  of  the  flefentleat   oorDoration,   aiid  Jo-'tnaon 
being  iniebted   to  Senior  aade  «a1  dt^livered  hl»  prc^ui^eory  note   to 
S«sier  for  |1,0UQ.     ?he  Iriterest  on  this  note  was   coj£put»d  to  t^ay 
1,  1926,    eo   that  the   total   amount    iue   frois  Joiiiison    to  Ger^lor  on   the 
note  was  ^1273.33.     It   further  appears   that   the  plnintifi    oorDora- 
tiea  denan-ied  yuys^ent  b>    tn<>  defendaut   corporation  of  the  bal<tnee 
of  the  purchase  price  of   lue   furniturs,    and  on  July  14th  the  de* 
fendant   cojri»oration  wrote   the  plaintiff  a  letter   In  wnicn  was  en« 
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cloaad   th«  pte&ittory  note  aitove  Bentlonftd,      7ri«  not?  wii«  narked 
*oanoell«d.''       The   d^faniant   also    imolot«d  it*   ch<»ek   to   pltilntl 2'f 'b 
ordtr  for   $748.17,  which  mub  log«t}i«r  vlth  the  a^ciu-. t  then  ')u«  ori 
tbo  note  nod*  up  tho  «nount   still   r«aalnlRg  du<i   and  unpaid  on  th« 
furniture.      Ih«   check   wid  note  ir«rc  totad«r«d  to    lh«  plulntlff  In 
full   SAttlAsont  of  th«  Aocouot.      i'laiintlff  refus^fd  to   socopt   th« 
proposition  and  roturnAd   the  ah«<!k  and   ctaic«llQl  noto  to   th«  de* 
fondant*     3oa«   tlwo  aJ'torwards  J'ohnoon,  rf^prosffntlnd^  tho  plaintiff, 
•allod  on   tno  dcf<ftn<}ant   and  took  tho  a^tttr  up  Trltii  Uonlor   and   iSe« 
manded  pavatont  of  th«i  ^^.jjic*  In  full*      Sonlor   ll.si8te^i  that   thoy 
vottli  not  pay  tho  bill  unleoa  plaintiff  would  tako  a  ch«»ok  for 
$74S.17    Oil    the   etujcolled  note  In   full   for  its   al%i»,   -uJd   &  cheok 
for  this  outs  WA«  tendered  to  Joruison*     tals  choek,   ae  v«ll   as  tht 
ehook  of  July  lUh,  has  a  ▼aucH«r  attached  which  «tat®d   that  th* 
choek  vais  in  full  of  th«  aeoount,        Jomison  prctostwd   at   tne  tls^^, 
but    took  thf   check   ;4n?1   casuf'd    It.      The  canc«li«d  not*  was   still 
rotainod  by  Sctilor.      Ihiii  is  all   of  th«  asaterlai  «Yi'5(«iee  In   th« 
record. 

W#  ar*  clearly  ©f  the  opinion   tiiat  thrre  wae  no  fic- 
••rd  and  eatief«ctloa  unier  th«  law^.     Sh^re^  ivtAO  no   cllapute  between 
the  p«^tlee  as   to   the  aytaoutii  oi    the  bixliinoe  due,    tmA  the  defend- 
ant h&d  no   rlij;ht  ower  the  obj^^ctlon  of  tne   plcilntlff  to  pay  plain- 
tiff's bill  by  dellworlng  plaintiff  a  aheek   for  part   of  its  clal» 
and  Jo  neon's   cancelled  note.      Ihe  trannaetlon  between  Jo^^^son   and 
Senior  whs  an  Inliviiual   transaction  and  not  purt  of  pl&intlff'e 
or  defendant's  bueinese,   and  defexidont  by  paying  pttrt  of  the 
aneuntf  which  It  adsiltted  was  due,  waa  not  released  frosi  paying; 
the  balance,   altnou^h  it  tendered  its   cheok,   stating  that  ir  it 
were  aco*pic<]   It  wouliS  be   in  payment  In   full.      The  law   is   that 
where  the  amount  due  a  creditor   is  ascertained  anH  net  In  dispute, 
the  ipaystent  by  the   debtor   »n'i   the  acceptance  by  the  crflditor  of  a 
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l«ae   sum  will  not   op'frate  a«  a  satiafuotiou  oi'  tuc   desitond.      Snaw 
Y.  Qrla»hai«<r>  220  111.  106. 

¥h«r«  being  no   defenatt   to  plAilctllT'a  AttmwrAt   tU« 
oourt  «rr«d  in  not  entering  Judrwent  in  pltantilY'a   I'avor,   and 
alnoa  thera  la  ao  disputa  in  the   aYidanea  oi    ih«  zubount   du«  and 
ovlng  from  th«  4«S>indttnt   to  th«  pl«lntiir,   and   »lnoa  thera  vaa 
no   juz^,   tha  ju<ii^«iDt  of  tha  kuRiclp«I  oourt  ia  r«Tcraad  and 
jurtrcent   ent*»r«d  In    tiia   court  in   fftvor  oi"   tha  plalntifJ*  and 
agalnat   the  dlaf«9r)d:tnt   for  i^l.^76«3d. 

Tha  Jud^er.t  ol    tha  Municipal   oourt  i«  rvYerasd  and 
Jttdffiant   9nt«'red  In   thla  court. 

JUDGMiUiT  RSVSftaSD  AK3  JUIXaiSKT  H.J5RK. 

XaSuraly  and  Matchett,   JJ.,   ooneur. 
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m,   PRB3IT>Ilia   JU3TXCS  0*001i£OR 

DKLlVlsaSC  im  OPUilOl  of  TB£  CCUKT. 

By    yhi*   {Appeal  Jam«»  ii.   iioop«^r,  on«  oi    tnn  defttnlants, 
••«kB  to  revere*  an  order  tutored  by  the  Circuit  court  of  Cooit 
eeujEtty  on  itormahoT  13,  192dg   enjoining  hli»  I'rom  pro««euting  &  o«r« 
tain   suit   then  pdcding  in   the  Mut^^icipaX   court  of  Chicago  ajnl   irom 
KoleBting  or  disturbing  coatplainanta  and  th«ir  tenants  in  the  oc- 
eupency  of  certain  r«»i   ost&te,   end  from  doin^^:  mxy  stot  tovarde   se* 
euring  i^oeeeseion  of  such  r«al   est«ite. 

On  Ikovembcr  IStH  eosaplixinonte   filed  t^)#ir  bill  preylitg 
for  «i  injunction  egainet  the  defendaiite.     tn«  bill  ira^e  verified 
end  on  the  faoe  of  the  bill   the  court   entered    Uie  order  a0pr>U.cd 
fro*  without  notice  to   tne  def«)udante.     ihe  order  required  th&t 
4ef  en  Mantis   rile  a  bond  in  the  eua  of  1500.      The  bond  vaa  filed  ma& 
approved  on   the  folloiving  day,  lievember  14th* 

On  thi»  appeal  th«  dof^/jdamt  Hooper  oontende  that  tho 
order  1«  wrong  and  ehould  be  r«v«raed  i;>ec.'*u«:«i  it  v^.^  entered  with« 
out  aetioe  and  beeooiee   the  bill   ^oee  not   et»t«  ^^y  cauee  of  aetlon. 

Iha    aie^iitions  of  the  bill   in   aubBtitnce   are:      Xhat 
Charlee  H,   Thompeon  and  Klizabeth  h,   thoi>:>paon,  hio  wife,   the  cnm» 
plftinante,   owned ,   in  fee   elmple,    certain  deeoribftd  real   eet^te  in 
Chioa^o,  iieproved  by  a  two*flat  building,   one  of  the  flate  being 
eooupied  by   then  and  th«  other  by   tb«ir  tenante,   an ^?  thut   thny 
had  eo  owned  aund  oocupied  the  preaiees  continuously  for  a  p?>riod  of 
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•Ix  year*  prior  to  April,   19 S7,    sua1    from   that   dat*  Aad  b««n   in 
oontlna*d  un4i»put«d  poaaesDioa  of  tli«  proiaisAti  ar.d  oecupied  or)* 
of  the  flmts  «•  their  rRsideRo*   ani   fionaatead;    that   there  wa«  a 
■origaB*  on   tha  prwulaas   ••ourlot;  ai)   indebtC'inasa  of  $3350;    that 
in  £iOT«iab«r,   1923,   aoapl ^Linaxits  war*  indebt<?d  to  kilo  S.   Jordan 
in  th»  «ifli  of  |398»   and     on   that   <tat«  Kudt   and  axaeutwd  their 
proBiiitaory  not*  to   Jordan  for  that   iiKOutit,    due  it  arch  li,  19S4; 
that  on  th#  l»tt«r  dat»,   being  unable  to  pay  the  note,    they  exa- 
oute^l   to  Jordan  a  now  r.ote   for   the  anne  amount,   due   eixty  daya 
after  dato;    that  on  June  27,   1934,   they  paid  the  orooileaory  note 
to  Jordan  and  dettanded  that  Jordan  surrender   the  note^   to   than; 
that  he  ^roicieed   to    Ho   so  but   Btat«d   that  he  had  Icisi   or  ^inlaid 
th«  note  and     hat  as   eoon   as  h«   found  It  h«  would  oisrk  it  p^^id   and 
return   it  to   tueB. 

She  bill   furtner  alleged,  upon   inlorr.A%tlon   and  belief, 
that  Jordan  di.i  not   sell,    tranefer  or  assign   for  vwilue  the  pro»i»o 
eory  note   to  A.   W.   Hoffnan,  nor   to   ui.y  other  peraon;    that  upon   in* 
foraatici.   and  belief  Hoffman,   th$  ali«g«d  holder  of  the  notf*.    >Ud 
not   tioquire    tj.ft  8am«  i/4   good    faith;    thai  1x9  acquired  the   «ame  after 
the  uaturity  of   the  note  without  giving;  anytain«|  in  ralue  for   it; 
that  Hoffaan  vae  aaaooi'At«d  with  or  «Kploy»d  by  Viinac;  H.  «tlcy, 
one  of  the  dcfsc'^anta;    that  about  April   4,   1927,   Koffmai^i   and  ^iley 
procured  a  Juigineat  on   the  promiaeory  note  to  b«  «nt«r«d  by  eea- 
feaeion   against   the   complatinarjta   in   favor  of  iioffi^ian   in  the  Mur;l« 
eipal    court  of  whicago.     I'he  Jju  u^«fit  vaa  for  $392.81,  viiidh  in> 
eluded  |29  attorney^*  fee*;    that   after*"^LrdB  on  April  IS,  19S7, 
HeffBian  procured  th«  i«Buanee  of  »  writ  of  execution  en  the  ^udg* 
nent  rendered  in   the  i^unicipal  court,   dellTorrd  1 1  to   the  bailiff 
and   directed  hiis   to  Uawe   th<9   Jud^^ent   aatiefled;    tliAt  the  bailiff 
Bade  no   den^and  uoea  ooffiplalr>anta  under  the   execution,  but  oo  April 
20,   19«?7,  levied   on  the  preaieee  in   question,   and  that  on  kay  13th 
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following  th*  b«lliff   «ol-5    th«  pr«niia««  in    qu*«tioa  »ith  th«  im* 
proTOioonto   thcr«ou   to  Lavrcnco  Voios  I'or  iASQ,^:'.,  httinc  the  muoujit 
of  the  kuni«tpal   court  ja^fevont   aat)   coots;    that  thereupon  tho 
bailiff  £aTe  a  o«rtifieato  of   sale  to  Woiaa;    that  on  kmy  24,   19S7, 
tho  bailiff  rffturnod  the  oxoeutioa  with  his  endorsauent  thorson; 
that   on  August  18,  192a,   tho  period  of  rodetaption  on   tho  baililf  *• 
•lloged   oalo   oxpired,   and  on  Soptaabor  26,   19^3,   th«  bailiff   ttxmm 
eutod  an<1  4elivor«d  to  th«  defendant  Bortha  Heopor  his  dood  pur* 
porting   to   convoy   tho  real    Rntatr   to  hor;    that   eh*  hNid  not  olatotd 
tho  doed  of  record.      It   is   further  allogod  upon  infortaation  and 
b«li*f  tnat  B«rtha  ¥»  Hoopor  oonv«y«>d  the  prtasioos  to  tiio  dofor44* 
ant  Jamas  E*  Hooper,   th4  datQ  of  audi  oon-voyaiico  b^ing  unknown, 
•nd  that  Ji«aos  X.  Hooper  hod  not  olaeed  the  do9d  of  reoord. 

the  bill   further  &.>l«ged  that  Hoffman,  Wiley,  Jaeet 
U,   Hooper  and  iiertha  5",  iiooner,  hia  wif«,   at  all   tin*'*  knew  all 
of  the  f^ota  h«reinHbove  n«ntion«d;    that   they  frauidulently  obtained 
poaaession  of  the   aroKlssory  note  an^   that   they  fraudulently   oon- 
RiTOd  ani   consoirod  with  eaoh  oth«r   to  procure  the  entry  of  a  judg* 
nent  upon   the  note  by   eonfeaalon,    th«  isaus.itc«  of  the  oxeoutien, 
and  the  bailiff'a  aale,   as  above   set   forth;    that  ooKplainanta  ne-vvr 
had  notice  or  knowledge  of  the  entry  of  the  judgKsnt  or  ar;y  of  the 
other  proeeAdinga  mentioned  until   «ftftr  the  period  of  red«>iDption 
had  expired   In  August,  1023. 

The  bill   further  charged   that   the  defendant  Jaises  H. 
Hooper,  isokes  a  regular  V.uain«as  of  frequenting  execution   aalea 
where  real   e^t^te  to  be   aold  ia  of  A  "value   aub at iUit tally  more  than 
the    juig&ient   lien;    that  he  waa   fornerly  a  lawyer  and  well    lnfonri.«d 
in  the  uattera  of  law  and  that  he  had   full  Juaovrledge  and  notice  of 
the  matters  hereinabowe  uiontloned;    lxs.a.t  the  real    estate  in  question 
vaa  worth  915,000  and  waa  aubjeet  only  to   the  enout^brvtee  of   13,500 
■•cured  by  a  aortt:age  aa   atated;    that  no   appraisal  waa  eade  of  the 
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property   in   ciU«atloil  btfore  tha   »Xleg«d    aal*  by    th«  bmlllff  oi*  th» 
Kuniclpal   court  and   in.»t   oorr;?l  ^Innnts'  hnffl«8t«ai<l  v«a  not   sot   fortti* 

It  it  further  ftlX«g«<l  that  Hooper  on  3eptcsib«r  6,  192a, 
••rv«d  aotle«  en  cempialnEuita'   tenant      thcit  he  vaa  the  o^ioier  of  the 
preinia«e  and  deu>iu>d«4   liottcdliite  poeseseion   of   the  aaone   and  th«  pay- 
M^ent  of  all   rentt   to   him;    that  upon  receiving;   suoh  notice ,   tho  tenant 
adTiaed  ooaiplainanta  of   the   fact,    *nA    thia  vua   the   firat  informatioa 
or  netio*  co&plain«ntt  had  of  the  nroeeftdin^.a  in   the  titunioip&l    court. 
It  vaa  further  alleged  that  Jneea  it.   lieeper  en  October  ?,  19^8,   ook* 
menoad  a  auit   «MSainet  the  tenant   i'or  the   eolleotlon  of  the  rent;    that 
the   auit  vaa  at  ill   pending  and   a«t  for   trial  liovembcr  14,  19  Sd.     The 
prayer  waa   that   the  dafendants  be  «aijolned  froa  aaking  any  elala 
under  the  Municipal   court  jud^nnt,   thnt  the  prenlsea  be  declared 
free   from  any  lier.  or   encusibr^tnoe  by  virtue  of  the  Uuniolp&l  oeurt 
prooefdlnge,    an>{    that  Hoopo^r  be  «ojoin<»d   fro»i  taking  any  further  ao- 
tien  in   tne  Municipal   «:ourt  ca««  &t  interfering  with  the  8e>fut>lttnarita 
or   their  teiiiinta   in   the  ocoupaney  of  th«>  prestiua^,      7h«  Affidavit   to 
the  bill   aet  up  that  if  notice  vere  given    to  the  defcndanta  that 
an   application  va«  to  be  Bia.de  for   a  te£iT>or«ry  reatrai{<ing  order, 
Hooper  would  convey,   anttoJBber  or  cloud  the    atl«  of  the  preniflea. 

W'>   thinic   th«  bill  of  coBt>lalnt   atatea  a  oauae  of  action. 
If  eotaplainant*  had  paid  t)ie  note  aa  alleged,   then   the  Municipal   court 
proceeding*,    the  ieauai.ee  of  an  execution   and  the  ealc  of  the  pr«&i* 
eea  were  all   fraudulent   and  void;    and  it  ia  alleged  that  Hooper  «aa 
ocgnitant  of  all    the  facta,  and  that  he  fraudulently  oonapired   to 
obtain  the  ^ote  and  Jud;^;%ent.     ^«r  fio  we  thinJc  any  ciotlee  of  the 
application  for   an  injuuetion  «aa  neeeaaaxy.      The  affidavit  att^xched 
to   th«  bill   sets  up  thut   if  Hocper  vere  adviaed  that   an  application 
waa  to  be  caade  for  a  tcjsporary  reatrainini;  order,  h<>  ^ould   convey, 
encuxaber,   or  cloud  the  title   to   the  preKaiaea.     Cn   this  appeal  we  must 
pr*auae  that   the  allecationa  of  the  bill    ire     truf^;    a/ii   in  view  q1 


,J<'      .         .   '"     *Cjr    ffiJSTf    ^-»^  .;i     »*r*    'YiV.    ,?'t/:!.,  imM 


SJ«'««^*l?'-ttf  ft:e»li;4ii«»'*^-  *"«{#■  ■  *ift«5*-  ,  iiKK^." 


.)\f.'?     ■*•**: 


i^«»?§t»  ^W4*|!*^.iwl*<-v%#9^^  .-M-n  matt 


th*  AllCfationa,  w«>  tiilnk  a  court  ol'  squity  ought  not  to  ba  too 
•olloltouB  in  r«9f«renoc    to    the  glTlniK  of  notice  to   thr  daf«n4tmt 
Uoopox  ol'  tlio  applloatlen  for   ttxa  pr«liMiii>.r/  rootraiDinK  ordor. 
If  the  allAgatlons  skX9  true,   &•  w«  oiUBt   aonuuo,   ttno  Ju  i^.-oent  of  tho 
Hunielpal  court  wao  f roudulently  obt»iQ«d  with  th«  knowl<»Age  »n4 
•ennlTAtioo  el'  Hooper, 

Xho  ordor  ol*  tho  Qiroult   court  of  Cook   ooutit;   !• 
mttitumA, 

ItoSuroly  and  KateJi«tt,   J'J. ,    concur. 


^■*"::''^''<''  '^^:':'^«-^-'''-^-:  ;.,..^-'  '    ■^■•:'v#iiit#^^-'i'*pe^'v1^****^  S;'?&B'>'£^^ti«SStil 


■w.vy^-^.-    ■>;.•;»:, 


32783 


Mnctf^A  1«  C09f IVf  a»  a4»tai0tri!itor 
of  tlw  —^U  af  Vclllt  KailMrln* 

Plaintiff  in  2rror« 


▼• 


cHiavOO  cirr  PAiLWAT  coiiPAiy, 

CKICaO  RAlLf^'AYJ^   COMPABT, 
CALU«S:X  &    ■  OlifH  CHIC   aO  BAILS«AT 
COMPAjy  and   SOUTHinjT   .TTREST  BAILWAT 
COMPACT » 

I>ef«ii4«iit9  is  Hrroar* 


/i^r-606' 


m'F-mi  TO  iiUPKiuoR  oourt, 
COOK  aooimr. 


MR.  JUSTICE  HaStJHlOuY  X>tSI,IVI5REB  THK  GPISTIOS  07  THK  COt^T. 

This  is  th0  ocK&pcunicn  t«  oks*  Ho*  327S2  caneolld&totf 
with  this  for  hoariiifi  and  in  <t;Mch  aa  opinion  ImK  thia  d«gr  boaa 
filad.     la  ihB  insitaat  cas«i»  th«:f  dee«<!«lit  wa«  Hellia  ICatlierina 
BalMUBA*     Th«  facto  in  thla  oaao  aro  ylrtually  identioal  vlth 
tlMoe  in  tha  other  <»ib«* 

y«r  theroaaons  therein  stated  the  ivAffmnt  of  tlM 
trial  oeort  is  affinsod* 


c*CoDner»  P*  J*»  and  H^tohatt*  J.,  een«nxr» 


il  U    ^ikv±  1.  d  t' 


•SifSfi 


''TIS.-    S£i^ 


^m^-r^:' 


»«!is^t!s®^  smr  m  mtmm  mx  (n^mamjLsiii  t^mmuw 


i$  j$<i%«Ki^i>«J!|  «e!^  &i»#^ii  utrnmii  &mu.^**  t  '^tt^i  %i&% 


9fi(iM«»»  ««t  ♦»^'«s£«-**M  i»>l$i»  ««%  ..^   o^^fmcO'C) 


3f7»  6<..-.^>- "j^\ 


:^^^k.  p  0  6^ 


AFI*}£AL  fW3U  CIBCUXT  COURT 
OF  COOK  COUiiTY. 


CLllfVmj)  HALL  by  Alb«rt    I.    ^all , 
hi*  h%xt  friend,  ) 


▼••  ) 

CHICA0O   *  war  T0WK8  RAILWAY  ) 

COMPAmr,   a  Corporation,   andl  C,    D.  ) 

OAMMOfl  COUPAJki:*  a  Coruoratiott,  ) 

U«f«fiiajntt   r«lev.  } 

) 

M»9«l^   tf    C''ICAGO   &   ^SST    IoWIkS  ) 

IIAZI.VAY  CtJfcPASTf,   a  Corporatlou ,  ) 

A;]p«ll  tifit.  } 


HA.    JUSTZ(»  k«SURSJ.Y   Mi.XV£&S]}  IMS  OPI«IO&  Q^  TKI   COUiHX. 

Cliffordi  Mall,   olalatiff,  t>Urte«r4  and   a  half  7«>ar« 
•f  ac«»  was  Injurad  Jr>bruary  1S«  19^4,  on  Ciiicago  av*j)u«»   in  Oak 
Park,  llllnola.     Uo  broUt<ht    »ult   sKalnst   tho  U^icago  &  Vast  Tovna 
Railway  uo.T^paay,   a  corporation,  hsr^lnaiHer  call«d  tn«  d«l*endsu;t, 
and  C.    D,   Oaiision  Company,   a.  corporation.      At   tht  oancluvioo  of 
plalntil*!*'*  oas«  the  court  Inatructvd  th«   jury   to  find  th«  k/,   X), 
ti».Hon  Company  not  guilty,      tn«  trial  proe«e4i»4  as  to   tho  Mitlltray 
oo^pany  an4  repulta4  In   «  v<»rdlot  a^adnet   it   for  #3900.      froci   the 
juAiM«ni,  th^TAon  d«f«G<l(Uit   appt^als* 

Pl«lntin'*e  ^*elarjition  ua^nricd   Ui&t  h»  waa   injurod 
throug'-;    th«  nof'llftont  ,  .':;it  ©r  on*  ol  <5er«i4wJt'»   »tr#ft   car*. 

The  «ecl4«t>t  hnppanad  atoat  oa«  o'clock  p«  m.,  on  C^lloa«o  arenue, 
vhloh  runs  oast  ud  voiat,  near  Austin  bculftTar«!,  whlcn  Intt^ranots 
it*  Th«  «ast«rly  t«rainus  of  dsfsn^ant^s  8tr««t  ear  tracks  is  at 
Austin  l><>ul«Tar'l. 

Plaintiff  ana   a  eeupi*nlon,   Adolph  Hsin«aan,  ^sr#  at 
this  plaes  watehlng  for  a  ehaiios   to  rids  troaterly  on  Chlcai^o  aT«riU« 
OB   BQJB»  pasr^ing  ▼chicle,      tatty  (i.ot  on  a  ««st>bound  motor   trunk 
epsratsd  by  tnv  ua.  nei;  company.      th«   drlYvr  of  thin   truck  drovs   th.« 
boys  off,   tit  tiisy  not  on   amain.      Xhsr*?   It-   >*  vsrli^ujeo   li.   ths  stI- 
dsnes  as  to    «'a«»tli8r  th^  <trlT»r  ki  ♦^   f''^--        t    on  ths   oponn-l   time. 


r^r^.« 


althottfth   th«  gr«Atcr  ««lght   ln<11o*t«»  that  h«   ilid  not  kiio»   tnla. 
Th«  trial   court  wac  of   thin  oplnioa  and  in«truot«4  tho  jury  to 
find  tho  Uwnaoa  ConpMuy  not  guilty  ui^on  tho  thvory  th<it  tho  boys 

voro  tro»pa»o«ro  on  th»   truek. 

iieiaonan  got  oa  the  rirar  of  tno   truck;    plaintiff  «cet 
•n  tho  aide  n«ar  tho  roar  «ho«l   an4   oat  Aowa  on   the  floor  v^ith  hio 
foot   oxtendod   U'   frt^nt   ot    i^is.  on  a  narrcmr  lodl^o   «xt«r><liin£  beyond 
oom«  uprl(>:]rtt   ot^Jieo   &nA  rtitaAin^'A  in   taat  position  until  tho  hap- 
poninr.  of  thir  aecidont.      Thm  trueii   wao  loadod  with  le&{^  iron 
plpoo  vhieh   extondod  about   four  foot  beyond   tho   e-nA,     7horo  wao 
oonoid^rablo   ono*  on   th«!   otro^t   ant^  ruto  had  be<«  forsiod  near  tho 
otr««t  oar  traoko.      Tho   truek  ^roceoded  weoterly  on  Chicago  ttvonuo 
approxiffiv^toly  ir;   the  nortxx  street  oar  traoico  ^ith  it»  south  wheolo 
In   th«  rut  be»tv«Qn   tho  tracks,  rhile  nn  «a«t«bound  8tr9<*t   car  be- 
longing  to  doftmdant  wao  approaehing  on  the  voath   traoko  nearing 
tho  tormintto  at  Aastin  boul<^ard.     Ther<»  ie  t  ^rii^nt  testimony  as 
to   the  opood  of  tho  vdhiclooao    Uioyapproaohed  eaeh  othor.     Both  woro 
going  olowly,   iii«  truck  approxisi^toly  six  sr   «ij^^;ht  miles  an  hour, 
and  aooordlfig  to  nearly  all    t<et  witneesea   tho  »%r<^<^i   car  waa  «oin«^ 
about   t'lTO  or  oix  aileo  an  hour,     lioitnor  T«tiicl«  stopped  and  In 
paooing  tho  roar  en^  of  tho  pipes  on  the   truek  coXlidod  with  the 
street  c«r,   r<»eulting  in  the  injuries  to  i;)lHi»tifl*      Xhers  Is  no 
doflr<lto  tttstision;   as  to  how  ho  wao  injured,   but   tU«  isost  r^ftson- 
able  Infer^nnoo  frow  the  eirouii».»ttine«s  i»   th&t,  hs-  w,*»  jcllesi  off 
the  truck  anH  thrown    to   the  ground. 

r*laln  tiff's  theory  lo  that  ^^umi    the  truek   'mi  tho 
otroet   ear  were  about   twenty fiwo  foot  apart,   th*  truck  tumeil   to 
thK  north  to   turti  out  oi    thr   ruts,   thus  brln-in^  tho  roar  in  lino 
with  the  approac  ing   street   oar,   wixia<i  continuod  without  eto^^plng, 
tho  front  ©f   tho  car   striking  tho  tr%i«it  and  injuring  the  plaintiff. 

Dofoiidant'o  tueory  is   %iV4i.t,   as   Uie  vehieloo  ap«?roaohod 


*4^  4K<tf  sum  ml$Uf^<;^  4tim0.$  9lk»mk^'  .  ««  i^Ji^i*  >•>  ... - 

'  «(M(r:l' s*l«M  Ji*;*-*  **J^*^^^ 


9mmh  %%h»r  t]i«r«  vaa   nnpl*  olA«rmno«  \ui  thu%,   after  t)3i*  r^mr  sf 

th«  truck  h«d  paeattd   th«  front  Y«*tlbul«  oi*   tac    Atr««t  our  th« 

drlTtr  of  th«   truek,  vltxiout  Vdtrnin^:,   turned  hi*  front  whcelt  to 

th« 
th*  a*rth  lutd/rrar  of  hlK  truok  oiciddod   tovnrdft  tia*  otreet  ear, 

and   th*  plpoo  •xteri'iing  boyond  th«  rear  of  the  truck  atrue^t  the 

•troet  oar  juat  baek  of  the  front  vaatibule  door,    throwing  the 

plaintiff  to   the  grotuid,  vhere  h«  vaa  draped  utUU   the  Tahlolea 

v«r«  stopped* 

v^lAifitlff  testified,    iii   substM  oe,   that,  while  on  tha 
truok  he   saw  th«   stroet   ear  approaohlng.      it  was  ruiiiving  |»os«lbly 
•  ix  or   aeTen  alles  an  hour,  vhilft   the   truok   ^a*  traTellctg  flT«  or 
six  alles  an  hour;    t>iat   as  they  proeooded  towards  «aoh  cottier  the 
tail*end  of  the  truck  s«*»ed  to   awerra  a  little  b«!Oaas«  of  the 
front  wh«<ils  beln^^  turned  out  of   tho  ruts  and  tha  street  ear 
•iruav  the  truok;    that  ha  "thought  he  w«a  i^  «  porfeetly  safe 
position.* 

Another  wltaeas,   t'ittelkow,   t^etiflod   that  the  street 
ear  oaKO  along  "slaeking  up  a  littl«  and  eaB!«>  ih  rli/ht  wit^  tha 
truck;"   that   the  Iron  nipao  axt«ndcd  about   lour  feat  baok  of  thn 
truok;   that  h«>  h«>arrl  the  pipes  sera^lnii;  alon^'ide  tha  oar,  which 
than  stoppad,   as  dl^    lh<»  truck.      ttk«  boy  then  lay  in   the  r«ar  of 
tha  street  oar. 

Xha  siotoriaan  testified   that   as  he  ap^reaohad  Austin 
^oulalrard  he  was  going  about  fiwo  or  six  stllaa  an  hour;    the^t  he 
saw  the  truek  coning  west  and,   proTidad   the  truok  continued 
atraight  west,   there  was  about  a  foot  and  a  half  elearanoa  between 
it  ani  the  tilde  of  the   str«i>t  oar;    thai  he  aaw  the  pl«lntiff  alt- 
ting  on  the   aids  of  th^  truck;   that  tha  p-irt  oi    the  truok  on  which 
plaintiff  was   riding  passed  the  front  o  >'  the  westibule  wt  that  at 
this  time  plaintiff  w«s  »  foot  and   a  half  froa*   tne   >rlde  or   the 
Ysstibula.     The  witueas  next  heard   tn«   aara^ilug  of  tha  pipes 


i::vaefe;4» 'irB^*''*^^     ,,ii»#«*   *^  .fell?/ .:!»'.,;* «^*<ir^«>'^'^>^ 


alenffiittldc  i)i«  «ar,   b^ok  of  th:)  Vfl»tibul«.      l'h«rit  w«ir«  no  BArks  on 
tht  ▼tttibalc  «n4  d»  ^lii^e  broktn. 

Th«ra  «aa  ftr.pl«  testl'nony  aonl'lrminti  th«  BMtormact   to 
th«   •ff««t  that   there  -"ht  sufflolont   olearaAa*  b<ft««ffii   tliw  T*hlol«« 
Mi4  that   th«  r«&r  <wti  oT  t^ia  truok   auddenly  Bkl.irt«4  Into  th*  sidt 
of  the  «tr«<9t  o»r  aft«r  It  had  paaaad  th«  i'ront  Y«atlWl«.     Th« 
«««t   lapr«aflv«  •vidonoa  oonflnalng  thla  TaraloA  la  the  marica  on 
th«   aid*  el'   thi«  ear,   teglttnlng  ^ack  ol    tii«<  vi^tstlbale,   an-l  non«  at 
any  point  on  t  e  ¥«atibal«.     Aituoet   all  of   the  «itnea»e«  refer  to 
the  hind  vheela  of  the  truoJc   "akidding"  into   the  etreet  oar. 
flaintifi  'a   oMptmion  deaerlboii  it   iia  "a  bi^  akid*"     FiaintifJ* 
hisaell'  teatit'ied   that   txoa.  tU«   tltue  he  aav  the  Tehielea  twenty 
five  feet  apart  until    the  inetaiit  or  the  aocidv^nt,  he  theu^txt  he 
«a«  "pftrfeetly  eafe"   and  "dia  net  aee  anyt  -ing  in  tae   eituatien 
te  iead  m«  to   think  otiiervlee* " 

We  ax«  of  the  opinion   tiiat  ths   clear   yreTMJnderar^ce  of 
the  erldecee  proves   thUit  thn  aooideKt  h^ppfs^ed  ae  deeeribed  by 
the  Kotonf.an;    thsit  the  pipee  oa   tae  raar   fupk-i  of  th«    irucJK  w^re 
thrown  againat  th?  si<Je  of  the  etre«<t  oar  by  the  owiAtm  akid^ing 
of  the  reair  whe^ie  of  th«  truck,      in  tiii?  view  of  WiO  ea««,    ttte 
aeeident  would  havw  h^r'?>«i)ed  whether  the   stmtit  oar  -•■sm  iBovlog  or 
atandinif   still*     li»e   oauaative  u«»glii^«ti«te  of  the  aeotoriRan  vaa 
eatabliahed  by  the  proof* 

It  waa  a  oJeae  iiueatlon  on  the  f^ete  ^«  to  <«h«ther 
or  not  plaintiff  waa  guilty  of  contributory  net^li^enoe.     Undar 
aueh  cirounetaiieea  the  JIury   saeuld  have  been  fuliy  aJi4  »e«ur«t«»ly 
Inetruoted.     Cnieago  Union  rr,^tifl«  wo.   v.  fciUer.   212  111.   49. 

The  court  refueed  deiendant'a  requeet  ic  i;ive  the 
following  Inetruetion; 


'< 


m 

.  .    ■      -        .....      .  ...         ...  ....        ..■        .  '  ^    "*..--'<..}  i        :  f:u:      • 


■I'hf    ciurl   ln»truct«  the  jurj   th»i   It  wu*   tim    ^uty  of  th# 
ylftintit'l'   t«  h^T^^   uiKi*d  his  f«.euItiftB  on   t:;6  occasion   in 
.    question  vltA  such  cr<iln;ur>    -.xi.i.*   reasonubls  diliii^sne*  and.  oar* 
»•  Bi(:^t   rffasonahly  b«  cxpAutad  •f  a  r«faBon&l^iy  prudtnt  person 
•f  his   an:**   •xpprl«no«,    inti>lll^enoc   «tiii5   cap;*clt,    to  know 
4«ng«ir   and  to   «Told   ths   tim.«,   and   if  you   rimi    iroif    th«  •vid«no« 
that  h*   railed  to    do    do,    ■■'ti-}    that   such  fallurs  was  negllgenos 
whloh  proxin'fttely   oootributeu   t©  (lis   injur;y ,   ther.   th«  ni«»intliT 
CMiCOt  retooVsr  afc-«inet   tiit   def««dftiJt    In    this   «»««." 

As  th«  plaintiff  had  t<}stifl«d   thai  h«  was   in  ens 
y«sitlon   I'er   «osi»  Ilttl«   iisity  b«rori»  tl:i«   acoidstit  and  notda  no  «ovo 
to  protoct  himoslf  fncoL  posslbl*  injury^   tho  iiir.tructlen  waa  r«l«- 
rant   and   should  h«v«  boon  t^lvon.      .flynn  v.   CMca^e  City  Hy.   Cc^ 
«»0    111.    460;    Chlcano   Cttv  R:/.    Co.    v.   O'Dof^nftll.    206    111.    267. 

iliA  Qourt  at  plaixttlfi's  r»<,jueot  t£!*v#)  thft  ToliewlnK 

instructlont 

"If  you  'bpliet©  and  find   froK»  the  evicionco,  iund  undor  the  Ir,- 
Bt ruction  of  th«  ceurt,   that  tho  olalntiff  at   «itfid  ^ust  boforo 
th«    ilKft  ef   the  hapr.eiilr.tj  of   the  acoi-'iefjt   iu  qunation,   eJtrcisod 
that  d«gr««  of  ear*,"   etc* 

Thl»  llsiited  du«   cars  of  th«  pinintiff  te    the   tia«   "at 
and  Just  bofore  tho  tiic«  of  iht  hap;;?«ning  os'  thr  aeoi  'ant,*  wh'rosui 
tho  Jury   ehould  hsTo  boon  permitfc«d   to  conelder  the   car<>  of  th« 
plaintiff   for  his  own   safety  from  thf»   tiae  h«   first   took  his  tjosi- 
tlon  on   tho  truek.      If   this  position  was  a  darigorous  fOii  nogliir^nt 
ens,    ths  fact   that  h*-  used  (luo  care  at  or  Juut  prior  to   th*  aooi* 
dont  would  not  r«ilFiro  hi*  from  his  nefcllfconce  In  gottlng  into   s 
pesltioi    of  danger.     The  fcivlng  of  this   instruction  was  (Rlsl»adlng 
and   orronoous,     C.  k.   &  St.  P.   Ry.   Co.   v.    qgeey.   133  111.   246; 
iiorth  Cr.lea«:o   t^t.  iU   iv     Co.   t.   Cosoar.   2i/3  111.   «Ofi. 

It  was  also  error  to  giw«,   at  iJi*intiff  »s  request,   the 
following  instruct  lent 

"'ihe  court   instructs  you   tiia  i    It    is   lffi»aterlal    so    f^r    »s  the 
defen'lant,    Chicago   6£  West  Towns  «ailw«,y,    is   eoneerr.ed  w:';ether 
the   plaintiff  was  riding,    lit    thft   tt;**   in   iruestlon,   on   the  truclc 
in  questioii,  with   the  coijserjt  or  kncfledgt  of  tht   tiriver  tuereof, 
or  without  hie  concent   or  knowlftdge.** 

As  to  whether  nlttlntiff  whs  a  tresnaseer  en  the  truek 

ira.  not  Lusaterlal,   for  if  pl^it^tiff  *iad  not  been  a  trespasser   the 


^v 


■■jjfcB^"  i^ ,../•'.  •-*   j^MKiKi.   *i-*#t 


■•tontkiUD  aliirht   r«a«on*bly  aa»v«n  that   the    irlTer  «!   th«   truck  *r,uld 
«•▼•  knpwlng   thnt   th«  rl&lntifr  Wat  rising  9n  the   aid«  of  th«   truck 
In  a  oosltien  of  4acg«r.      T^t  £otora.aB  iDini    th«   ri|.J^t   to  aseuao   that 
plaintiff  vat  riding  vlth  tho  knovlKdge  of  tho  <lriT«r  of   tho  truck 
who  wpuH   liovrn  hin  iriYicg  accordingly. 

Vor  th«  r«aroQ    that   tho  T^rdiot  findllng  defendant 
guilty  9f  »«glit«neo   1«     afi;«ln«t  th«   oloar  pr«pondoranc«  of  tho 
ovldercOt   and   for  the   «rror«  in  rulings  upoct  the   instructlouo  at 
aboTO   in  ilea  ted,   the  .1u-ii:ti3<»nt,   !«   roT^rsed   %n^    Ih**   couse  is  reatenndod. 

O'Connorf   f,    3*,  and    Matehott,   J.»    concur. 


H 


ii>;'^      j;>;^    'r*V';ii.--  ■';iv-J: 


..,_.>. /^-i     ,     ..^^ji.(<-      >-■'•;    i-iini    :: ..    -.;..vi    in 


soasi  nxD'^WE,  ) 

P«f«»n<1ftnt  in  Srror, 
▼•• 

warn  CHOMWIfiSKB, 

Plaintiff  In  ^.rrcr. 


"s/l^^  607' 

Oy  CCfOR  COUfiTY, 


XiR.  jyaTicE  koauRitLY  "Dsi-iVifcRXD  tm  ovihiou  oy  th»  court, 

>l>«ii)tljf  brcufc'Jit    suit   In   treopaas  ag^liint   Ua«  do» 
fendatit  iri\o  vas  s«rT«<}  with  su&inocs  iijand  «ho««  uppf urane«  voa  en- 
ttred  by  his  %ttarn*y».     'le  pli^lntil'i'^a  dftcIaratloB  dtfendanxX 
filad   a  pl«a  oi'  not   ^j.ailty.      The   caae  orac   ealiAA^  ior   brl«a,   tha 
dafandfint  not  bftlng  9res«nt.      AJTter  haeirlzit;  the  «-vlii^r<o«   t£ie 
jury  returnad  &  ▼ariict  flnrSing   tha  def <?]rir}ant  ii-ullty  and   aaaaas- 
Inc  f>l>iintlff  *a  da2.'.»^a8  at   the   «u;u  of  $3,000.     1>ai'«>ndant  by  thla 
writ  of  mrrot   aa*»ki»   tha  revere*!   of  tba  ju  !t5»«"*i   th«r«ori. 

Tha  only  ^u*atlon  praaeRt^fl    Vcr  cur  'irt-^rRiinAtJon 
la   th»  i?*ifflrl«ncy  oi'  tha  4eol»r "itton,   (!ef «?nrfia.nt  »r.!.aing   ti-i«t  tt 
atataa  no    naua?  ©f  motion.      It   ^.-un   in   t*o    c&URta,    th«   flrat   al- 
lofclr?  t>mt   tHi?  4#fan^iw5t,   althouf^  not  lloanaad  to  Tiractlca  the 
•profaaalGr.  of  a  T»>iy9let  ;ir.   nr;<!   contrary    to   tnn  lawa  ^:>f  th<»  3t>6tB  of 
Illlnoia^  WAS  axarclfiln^   th*;   f^r^^rr-tialor.  of  a  phyaleiac  jutsd  ««a 
OKployad  by  tUa  pXaiotiff  lor  a  rav^ird  to    ttc«v£i<4  %nd  traat  har 
for  th«»   our©  of  *  c^taiu   aleiinaas  or  injury  fro     wvleii  a  .a  wsta 
•ufferlne*;    that  dafenciant   aeoaptad    aao..    employment  and   treata<^    uar 
an*   eontlcmod  to   4o   ae   for  about   fuur  waeiLa;   yf:',   vae  dafandant    ao 
unakllfully  ^nri  nagllgently  con^uotad  hit&dalf  in    that  b«ualf  t;i«tt» 
t)y  raaaon  of  hla  la««.  of  aklil   and   cara,   plaintiff 'a   injury  was 
groatly   Inora^tad  &ni  o^grnvatad,   oauelng  har  ucneeaaeary  dis« 
traaa  tr«aa  and   pain,  hln<Yaring  her  from  trar>aaatlng  her  buslnaas 
and  csAklng  tt  naoaaeary  for  b*r   to  juay  out  dlvart  »u»»  of  laorey 
to  oth#r  ohynlolnna   in   an4aav#rtng  to  b«   aur«d  of  nor  aioknaaa. 


t5K5^:£ 


''Kl^  ,'li^.i<tir   x¥^'|^».U'i^«  'si«ii^  »lM«'  «iii£f     .i|j;'^lS«>'$  #«f»  1<»  #»-X4  «  &«£n 
■   &,i«>  4iii j.'-..:   ii4   J!;»*««»'»  A  till  ttliMi^^X^  »m  %ii  ht>%&:.^is.St 

;:oia..,-      :vw.?*^:.-J.f      .■.^  ■■-     jisSia-iW  i.  visas'    i\»«ia»     IS^^J-ff)***    #a*fcfi*t«^     ""■■■'         •    ■  ■.      •   -^  ■■■- c,^ 

>«  ^mth^"'""' ■'•■'''.  "f'^niBm  t».ftt  tm»4»  "K<»t  #«  ©fe  *v   .....    ....i., .   ....... 

*««•  rxt*t.f^5^  •'■*"n:itsa«Xt  ,*si!«*..feia»  ^^jM^H.^'sc  ;*P*|.i*l^  »»  «»»*»v,^ijtf 


Th*  •eeond  «eu»t  all«K««i   thi»t  d«roi)4ant,   enatrary  to 
the  atbtui*,  held  hl&avXf  uut  as   flQj;,(k(,'«d  lb  i.'u   >1iikeoe»l(i  cr  trcAto 
»«Bt  of  aili^ertt  »:*  liu£itu'.   uclHi^s,   »Xi.i    ild   sutv^^itat,   TftoORibond  •nd 
9r»>orll>«  a  J'oru.  ol'  tr»aU&«nt   for  th«  paliiaUon,   rnll^f  uui  our* 
of  a  cortaln  p)|Q^«ioal   aiiaettt  of   tii«   olAinilff  an4  aco«pt«d   cowpttTiBa* 
tlen  thnrofor;    that  h«  ii^  not  possaoo  a  valid  lio«n»e  to  praotle* 
tho  tr<^aie»«nt  of  human  aiXaio&ta,   but   ou»tii)uad  euoh  trefe.iuor.t  of 
tho  plaintiff  an<1l   ao   c<urftl«89ly  conducted  hli»««lf  that   th«  physioal 
•ll»ent  of  the  plhlntlff  bweaeui  greatly   inorenatrd  and   a^iii.rav«%t«(l. 

The  decli^rtxtion  alleges  t>«{.;llf  etaoe  in  geu^rol  tern^e, 
lUB-i   n  <1ercurr«r  tViisreto  on   the  grounrl  of  uncertainty  might  -well  huTe 
been   »ust%lned.      However,   the   cuftfttlon   ie  liot   w*i«ther  the  declara- 
tion  le  ^er^rralilO  but  whether,   after   loeue  is   jolnti^   rui^   t»  T«r«Jiot 
to  ent^re^,   the  alleged  unoertalnty  uf  the  .:?ffols*rttlton  1*  cured.   In 
Brunhtl  ^  v.   Union  Tr.tctXoti  Cq«.    23^   lil.   6''?1,    the  yuI«  is   thus   etatedi 

*Had  the  ^eelaraiion  been   ehalleii;>ed  by  dl«i.jurr«r  on  the  ground 
that,   the   avtTf.i'SBt  wao  not   euf flct fsutly   ar«oiflc,    tiie  obj<;etioa 
C0ul<1   Jiiiv©  becdr.    xvoiAid  by  '»«   itE;eii'U'.«»nt .      *e   t-lnic,   ho-^ever, 
that   the  ob4«ov-«a  polj:-te<?  out   Is  not  »;oo<l    ifter  ver.'.iot,      Ob» 
jootiono   t9   the  £ts!a9T%liiy  of  a  eisi^teii^ejat   in   plea^^in^  e]::o^ld 
hare  be«f<   raised  by  de.  urrer,    rmd  beloiiib  to    that  claaa  of  de-^ 
feet*  whioh  are  ssurod  by  verdict,* 

•upported  by  a  nimber  of  oited  oaoeo. 

If  the  defendant  dee  I  red  a  nore  p  t.rtioulAT  or  def  inito 

•tatettent   fros  plaintiff,  he  eiiould  h&ve  dOiiAtrred  to   tne  deolara- 

tiPB*       T^y  feeing  to   trial  he  waived  the  ellRged  uneertainty  and 

the  verdiet   eure^  the   ineufflelenoy.     Under  the  rule  stated,   the 

Jttii^ent  Kuat  be  affirmed, 

O'Connor,  P,    vT, ,   on-*  katonett,    7.,   eonour. 


;SV;;^*^;%«JS»     M^%m^»    hm     \%iiiM»M    '»'l^^     i^  '^^mi^£M    'MkU-V^'^     ;,,^,..^^>»w     ,..       ^-. 


v**S 


+:twM-i  .'.fj;  ?•■-. 
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,^'"" r^ :::'■■.  .- £,™    -.  .  ^z- 

n,ORJUiCS   ORLABIX),  V_„ 

Dsl'ecdant  i&  xnrror,        ) 

)        XKawi    iu   JiUPSBIOFi    i;QU«l' 
▼».  i 

)  CP  COOX  OOJIiTY. 

JOHJi  S.    aT£iaUI3T,  ) 

PlHlntlff  in  Error,        ) 

) 

MR.    TU3TIC,S  ttcOUHBLLy    U?4.IVSKKD   THS   OPIiilOJ*   O*"  THK   COURT. 

D«f4»<rYaflt  by   t^^ia  writ  oi    error   a&k«  lor   th«  r»ver«>3kl 
ol*  a  jtt<1gii«nt   o^alniit  hia  for  $2&oo,   «nt«r«d  upou   th«  v«r4ict  of  Um 
jury  in  tb«  trlaJL  of  an  siotlon  wherein  vlftintiff  •ou^i^t  to  r«co-ver 
danagac  for  p«r«osNa    injuria*  reeeirttd  by  hf$r. 

XH«  4«eXar)&tion   Rseertoi   that*  vhlXe  pl&intlff  «»• 
riding  in  &  motor  vohielo  in  ciiicAtiu,    th;^  <}ef«(aulajn  negligontly 
twd  o&r«l«8»ly  oporatisd  sn  automobll*   ao  Xt^-At  it  rsm  Into  (mA 
•  truck  the  automobile   in  wnich  piairatiff  was  ridiijfc,    itfiictlng 
the  injuries   oo.T,pjLfiLi»«d  of* 

DeffjR^aot  no  1^0  not  in    tai©  court  argue   tii«  quff»tion  of 
liability. 

1%  ie  tftld  the  jU'li^«ist   snoulu  be  reT«troed  because 
eouneei   for   plaintiff  improperly  brou,  iit    to   the  att^fiticin  of    tij«« 
jury   the   f««t   that  the  eaee  was  beiner.  defa&ded  by  «uq   J^nsu ranee 
•Oiupaiiy.      ^n   :!ir«ot  exMi&in&tion  defen^l^it  had  testified  te  »  cen> 
Terentlon  he  a^^'i  vith  plaintiff 'e  huebwid,   ux;derta   In^'^^  to   etaite  «h& 
wee   eaid*      (n  eroasoezaminatio!.  he  vrae   >ske')    to   9t»te  «hat  wae   fur- 
ther  0&id  in   the  coQTeretition   anl   %f  ter  relatintj;    Kvirt  he  «««  aeked 
if   there  vae  anyt^iiag  9lee   eaid  end  replied,    "I    don't   rexeiuber.^ 
Couneel   for  plaintiff   Ui.*n   aeked,   "Veil,   then,   to   refreeh  your 
reoolleetion*   you    told  xii&   ti;at  h.9  iroul:l  aave  to   eettlc  vith  tae 
^neurance   co^pacj^ ,   didn't  youT       A.      I    ion't  re&ieuber. "     Objection 
to   the  question   and  anewer  v&e   sustained  and  the   tmewr^r  vae 
strieiren  out   and    the  jury  Inatructei    to    iisregard   it. 


f4&    «^'     »S# 


«-  ■      m  *««»•<• 


':':■-    #j#    I^MB    JlMl«l«llt«»    ' 


Under  thta*  elrouiA«tanc«Sf   «t)pAclally  vh«n  liability 
••«»«  to  lift  oonce<i«d,  w«  will   not  hoia  thai   th|i  qu«»tlon  r«r;uir«a  « 
r«T«r«Al.      Coui.sel   for  dtlendtuit  hod  deYttXop«d  patxi,  ol  th«  coRferis«« 
tlon  una  under  ouen   circuti!tiit:aao««  ttoo  adver»«  ¥>furty  j^Anerally  la 
entitled   to   the  ivhol*  oi'  the   oouTora&tion.      iJtiAt  this  Is  th«  <  en^^ral 
ru,l«  ha«  bten  r«ppat«dly  recognlsAd.     tegrrlll  v,  ,„J|^,ffrrJtJt>l^  187  III, 
App.    589;   ii9r^9«>   Ti,  ^;^?tr^t    263   ill.    5&7;    V  .Jc^AtQ   Ciitv  Ky.    vo .    v. 
£)|g^,   21'   111.    30;  hiorrit  v.   J-vuiweon.   Sg&  ill,    37;  £2ia£2JL-I. 

laEiLfts:.  61  ill.  271. 

i^urtaeriAor* ,    tii«  court   proffl]?tly   etruuk   the  question 
and  anawflr  and  lnatruet«d   the  jury   to   (UnregnnS   th«tt.      Ji«  obj«o- 
tionable  qu«>0tloi>  was  not   pr«8«ed  and   oouri8«>>l   lor  piaintin'  oostplleA 
with   the  ruling  ol'  the   court,     i^ost  oi    th»   caecs   clte^  by   defftn-iact 
holding  tnat   sosevhat  siwll&r  conduct   is  prejudieial   error   are   c»set 
wh«ro  It  was   erldexit   thut   counsel  purpoeely  &nd  ifiNlst«ritly  atteigipted 
to  get  Iset'ore  the  jury   the   fact    that   an   inwursnce   c&rjp$a3>y  waa  ir)« 
terasted  in  the  caaa. 

It   la   claimed   that   the  verdict   of  |360C  le   «xc«»eiv«. 
Plaintiff  wag  throws  against  the  wind »iil eld  of  the  auteaotils   in 
which  ahe  wa«  riding  and  her  he&d  r>n<:i.   ahoulij^trs  went   througi»  the 
wln'UlilRld.      She  «a«   out  on   tu«  ohln»  u«ek,   and  aerobe  the  nose; 
ahe  waa  jarreJ  iUid  in  a  dused  condition  fro«i  hittln,.:.  tt^e  win  .48;>.ii':ld  , 
with  a  resulting  aoha   U^  the  hKCk  of  Uf.r  hea4:    «he  was  talt:«n  to   the 
li«a.ltal  where  her  wounds  w«»re  washed  «i>n<:!    aha  receivad  treatment. 
Xha  wounds  on  her  chin  «n:-.  throat  »er«  intitched  ^ml  th«  glj&as  waehed 
out  of  her  eyes.     She  racftived  ffieiie(al  att«i<tlon  for   a  porioa  of 
about  aix  vee^a.      i'rlor   ta    ihe  aooident   sheliud   been   eaployed  ae  a 
bookkaaper ,   receiving  ^'^l^  a  waeJK.   Al'tsr   thf"   aooi.ient   a>ie  re£^ln«d 
at  uone   for  a«T«>n   or    sitiht  weeks   «D:7  tii-en   atttewptet^   to  re«iuir.^  her 
as^loynent   but  waa  unable   to    V:.    ^>c    on  aco  unt   of  h^r  dazei   coiuli- 
tlon  and  thi*  pain  in   the  back  of  her  nead.      -^e   ai,aln   tried   to   -ork 


•  ^'i 


:;fS-#    '«?> 


•!    ■ 

-fcr 

.-«» 

<K»4 

.-..f« 

;•«  ' 

It*"*  e. 

.»w 

^<i«r 

i'.RWAlCO'C^I^^^ 

a  portion   or  thft   tij£«,   but  vas  un?4bl«>  to   uontlnuc   »nA  «»•  euaqpsiai^d 
to   fltop  vorklng.     baforo   the  aocldant  tho  w««  lii  pnrfi^ot  iif<%lth 
•ad  had  no  haatochet,   but   she  «l*t r rvrar<ta  tufl'tred  frook  he«d«oh«s 
Mid  did  yery  littlo  houdtwork.      The  yiry  «aw    th«  rlalntiff  and 
oottld  sec  the  soar*   oa  h«T  hes»{    i/:j  I'uoe.      Unctor  th«   clrouiaet^-iDctta 
v«  would  not  bo  jUBtlfltt!  in   conoludluti  thui   th«  Ycrdlct   is  «x- 
oobsIto. 

Jf^r  th*  roaoono  alaoYO  indicatod   tho  judi'iTRont   is 
of  J'lrEJCd, 

A^'^  I..*.  ,>,,.'« 

0*Connor,    ;',    J.,   and  i^atchott,   J,,    concur. 


^^'Ci  \? " '  oTV    ^•'  Jt/  ^'  ?*"  ^  fT^  ?■' '  ^'.'^r  ■^^ 


■iffi^rm 


J   iilfer -ts^Jiiftit      *:«i^^ 'pis:  '  fe*«i'  ii&ii  A^ 


'Itt  ■*»*^8iiiMi^i  *«  iMtija*|»«r''##^^ 


,q,aSia;,;^M^' 


f  •  ■■  '1  ■■■;  IS ;:  •? 


s»,1»siTi* 


t%mfi^- 


'f^    ««''^ 


(■.*•,?•}„.),;, 
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Dtfwilwit   in  Krror,      ^y-^         '^^..^^^  ^^■^■■"    __ 

)        SHIU.ft  TO   COU«TY    COURT  C^v"^ 


▼  6. 

i»l*ilntH»   in  )^rror. 


co<;k  CCUlj'a. 


UK,    JU3TIGB  k«3'i.nKLy   DKLIVSRIiD    iMie  OPUIOii   Oi?  TM«i   COUHT, 

]By  thi«  vrrlt  01'  «rror  Ui«  «l«r9n:!«nt.  Viiii«n  V.  Kie«, 
••ek«  the  r*T«r8«l  of  «  jud^;itk«Mat  «nt«ra(^  a£;:ilnst  ixXm  lor  ^7iJi6.5&  u^^n 
»  h»arln('  in  ul»  »b»«ti©«.      The  ylalntll'f  ilo*?*  not   &»9«iir   in   thlo   court, 

'fh«  tult  was  orlg-iiially  Iroufiht   si^ssinst  T'iiiiiiai  V, 
IU«©,   Victor  ioCrce  nwl  S.   T.  ii.«8«rY«y,  who  wer«  »«rr«d  ^ith  cuib- 
•ono.     LeGrcs  "USfS  Sf«si»rT«y  ftpp«'nr*4  and  nXoaded,  but   no   upii«??!ir ••%»«• 
or  ol«»  wa»  J'ilo*   i*9r   :-*lc«.      ifu'bffloquently  plaictllT  *tpp®«r«d  tma 
■ttga-ftst^l   thi>  -leatVi  of   *A«fen<!ai3t'*  but  'Ud  not  nma^  tiio   .i«e«ao«4 
4«foniant   '^''^   aske'*,  1«»tv3  to   Bubalitut*  his  adit'lrilstrator,      io   «tin» 
■•Bt  vas  Ifiouod   a^aicvt   th»  ad^rdclstrtitor  nor   Hpp»Mrtimc«>  fll^i^  'by 
hla.      Tho  record  sho^e  tr.at  on  Juii«   21,   19Si^,   th»   caus«  c&rf>e  on    to 
!»•  heard  upoc   pluiiitirf*8  atctio:;.    to   disibilis  aa    to   d«f  endarits ,    .md 
•uit  vits  dismiiiaacJi  'jkn  to   dofecdanti  Letiroo  and  w.e8erT«iy,    rmd   tbs 
e&ttt*  ordored  to   prooood  ag&inst  Ivloe  «2  UMiJLt   roealtln^  ira  Judg- 
Mont   afiiinot   aim. 

It  »«•  error  upon  th*  trinl  of  uri   (>.ctior:  in  ueeuRtpait, 

1b  tho   sbo«RO»  of  a  plea     xii    Ir.    tho  abcer^eo  of   tUe   {l«f«r.dai:)t ,    to 

ftooooa  the  plaintiff's  daibages  •n'1   render  ju  i,^«nt  vlthout  enterlfig  * 

dofftult.     Lohy  Y.  V{tfid#T»<i;y.  4«  111.  App,   511;   Pickij^»on  v.   Slieax. 
12S  111.    App.   1^;  ifvAlii  7.   PattoB.   198  111.   App.  9;   Crttbtroo  ▼.Qreto. 
36  tll,278o.     Th<!  n:l«   tn  tr^e  w»Tl    e«t»Mi9h«d  to  rvqulro  further 
eltAtions. 

Tho  JuAi$Js«Bt   i»   ther«far«  r*»ver«o.i   «ui-^   th«   cauoo 
r«ft«nd«d, 

O'Connor,    r.    J,,   anii  }*t«U«>tt,    ■', ,    oonour. 


^^. 


■4''- 


iimm*&i!»ws^  w  .tftfsf  ,.|sijbi»»-if  him  la-...    ,..,..  -^ .;..«,«..,  .  .,,.  ^^^^^^    ,^,,....., 

&  ,j.-,s>-j,'.^').*s>  ttf^ii^iw  #aBM%fj»t  "Wft-ijistt,  .^aw  9»ae<a©*  8'*t1;l*a^«4;«8  »«(^  »»••«« 

^. .„,.■,    .«,.— »-.f^a^  Jiff  ,<K«|A  .UJ  hk  ,1?,'^-"'— ;^,aJ1^£j|     ,*.t«»t»* 

,M:,  -     ;^  •«<?*  -^^^c  »j*i;  ,«|a.tliiil^.;^ '-^t  ,^-:.A\!tr  f^^r 


5894a 

)  AFPyxL    VhLit   tJUPatlOH    COURT 


)  oy  coc*  coufcrr. 

JS.    J0liil3»  ) 


KR.    JUSTIGS  McSURXLT  »LIVSflX9  THX  OPXlilOli  OJ"  TVS   COUKT. 

flaiDtlff  brcugbt   «uit  seeking   to  r«e«Tcr  $10,000 
alleged   to  b«   due    ir.ift  ief^n^artt   to  hlfi  by  Tlrtu*  of  a  special 
oral   eotitr&ct  »ad«  a^ut  April   10,  19''^3,  whttreis  def»n4aat  agreftd 
to  jyay  plaintiff  tnia  »usi  if  plaintiff  &a«i8tcd  hia.   in  fic^iicg  a 
yureh^a^cr  for  t1ck»  buainese  sidiid  aaseta  of  tu«     -oyial  f«a  Co&ptimy,   aa 
Illlaoia  eorporattea  it)  C  icago,   of  ?^ieli  defendant  wa«  iprssldent 
acd  b«ri9ficial  ewser  of  the  capital   stock .      PliUntiff  *•  dselaration 
aaaart«d  that  k«  «ee«ii»t*d  the  propositloB   '&nd    U4  6eeist  dcf^i^ast 
in  fiS'^ing  a  puren^eer  andi  throuj^  plaijailff  *s  «ffort«  the  Heyal 
Taa  Coa;pan]r  was   scld  June  14,  19S3.      'i'ke  c&se  w«xil   to   tri»l   :^ad  the 
jury  returned  a  verdict  a<j^ainst  plaintiff.      Judi-jB^efit  that  pl&lntiff 
tflUce  netiiisi^  v&a   nnt^red,   froM  viiloh  he  ap'p^als. 

fhtt  argu&<^Bt  presented  relates  eniefly  to   the  f  icts, 
plaintiff  coKtenliu^  tr^at   the  T(>rdlot   ie  aanifeittly   ^i^icet   thi^ 
weiij^ht  oi    th«  evtienc*.      Aft«r   aoa«i'3«rlfi^   the  v&ri-snt    etsrics,   we 
held  that  the  iary  '*&»  justified  ih  re^rni&g  its  T«r<?ict  adversely 
to  plaintiff. 

Plftiutiff  le  an  attorney   ac<}  vas  a  friecd   of   aud   al^ 
«iitKl  ••  attonsey   for   the  d[9fead^it   for   fifii*«c  or   t^^^nty  years 
prior  to  Anrll,   1923.      There  had  'bttfsn  aegs  tiaticfie   ia  1920  and  e7> 
tending  into  1931   i'ox   ta*?   »*!*   of  the  &oy  \1  tea  Coiapa/jy»s  properties 
te   the  Xareka  tea  Cor.9>^y,   of  vhi«n  Finl&y  Stevart  was  president, 
but   these  negctiatioBS   case  to  ctiu^ht    »nd  vere  abacdoneil.      there  vas 
a  trrltteii  coatract  par^ortiag  to   b»!  lB«t«e«B  pisilntiff  and   defend^tuat 
and   sli^'ned  by  pl:»iQtiff ,  which   covers  the   cof^pecsatioa   to   be  received 
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Hy  lAaintiff   ii'  that  proposftd   sal*  ahoulri  be  con*uBu<.Htcd,   but    it 
•aya  noDiln^  about  any  #10,000  owBpvKisatioB.      Plaintin'  aaya  that 
In  April,  1923,   a  uav  varbal   oontraet  vaa  »ad*  whereby  del'endnnt 
acread  to  puy  i:iia  4^10,000   aa  cottpensation  If  plalzitilT  vould  ^at 
tlia  teraJca  taa  Uoepany  to   ii>uy   tha  iiayal   I«a  Coaip9fiy*s  propertl4»a. 

The   del'ecdat-t   denica  tnia   sj&d   aaya    Ui&t    the  first 
ti>se  he   9X9  pl-^:i;tifr  ic  10915  vas  In  April,    wh«r,  h«  h?^   plain* 
tiff,    acting  as  hit  »tt^ni«y,  draw  a  bill    of  aale  of  certain 
Rilvaukee  property  to  Itrank  J.  Liclitner.      fbia  astl^  had  no   eon- 
aeetion  with  the   ssle  of   the  baaineee  of  the  r^yal   Xe&  Company. 
Pefendaiit   JVLrther  teatified  that  pl^^iutifi   nerer  eom&unlcated  to 
hin  any  offer  of  the  Eureka  7aa  Coapitny  in  19S3;    that  he   did  net 
ask  plaintiff  to   intsrsst   the  Aureka  Tea  Company  ii.  the  Keyal   Tea 
Caayaay'a  propertiea,  nor  lo  interest  himself  in   felling;  the 
fioyal   fea  CoBpiuay'*  buelBeea  after  the   feiiare  oi    th«   fircpoeed 
eale  of  19S1,  nor   to   eo»eperata  witit  defecdafit   in    BelliCj^  the  Eojbtl 
Xaa  Coapasy,   nor  tc   assist  hia  in  finding  a  pureaa&er   fcr  this 
property,  and  nevar  erally   requested  plaintiff  te  aee«  or  procure 
a  puroh&acr   for  the  Koyal   r««.  Cusbpany'a  business  or  assets  at   any 
ti»e  in  i^ril ,  1923.     Ue  teuiifiei  th%t  la  .Tune,  1923,   he  sold  th« 
1»U8in«ss  of  the  noyal  tea  Co£>.p?jsy  to  Vrank  J.  Llehtner,  «uo  had 
th«^retofore  bcu.ht   the  Milvsi^kee  business;    th%i  hs^  had  knave 
Lichtner  about   tventy  years  prior  to   thitt   time;    t>iat  the  aubjeet 
vas   first  opened  by  Lichtner  at   about   the  titae   that   they  v«re 
negotiating  ior   the  aalft  of  the  kilw;aiukee  business;   that  Lichtner 
then  told  daf«EBdant  ,h«  «ottld  buy  the  K«yal  Tea  Qos^pacy   if  it  «a« 
for   sale   sAd   defendant   eaid   it  vas  for   sale   ttnii  trisit   if  llditn^r 
vanted   it  he   could  hiiv«  it;    th.at  negotiations  loolcine   tovards  this 
sal*  vere  then  a«de:    tn&t  Lichtner  interested   otevart,   pr«si1ent 
of  the  Sureka  fea  Cospany,    anS  eti^er  parties   in   the  tr^nsaetion; 
that  the  defendant  had  nothing  to    jc  «ita   that  phuse   of  the  nego- 
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tlfttions   and   did  not   dl«eu«a   Ui««e  ottiar  parti**  with  Liohtn«r. 
The  first   that  dlef«u<l%ut   l«Brned    that  Utewart   or  the  ifurcka  Tea 
Coapacy  vaa  intereBt<>4  was  a  fav  tAaya  beiora   the  deal  waa  consun* 
matad;    chat  I^iehtcer  vaa   the  only  person   to   vhon  dafendast   talked 
ab«ut   tha  aala,    although  he  waa   aubeequently   tcld  that   the  &ur«ka 
Tea  Co!cp&sy  was  goin^;  to  buy  a  p>art  of  the  bysicoat  froar>  Liehtear. 
Plaintiff  was  not  prooant  at   any  of   th«  nai^otiutions  which  lei  up 
to  the  contract  of  Juuaa  14,  19^3,   and   iid  uet  talk  to  def«nlant 
about   this  salo   and  never  sosuaunieated   any  fucts  with  relation   to 
it   to   the  defenlaat*     Defendant    farti^^er  t«etifl«d  that  h«  ntnrer 
had   any  contraot.  vritten  or  verbal,  with  plaintiff  to  pay  his 
#10,000  for  anytiaing.     Ka  advised  plaintiff  long  aft<*r  th«  de«a 
was   closed  that  he  had  sold   tae  buainess  to  1-iohtner. 

i'rosi  this  teatiKony  the  jury   could  properly  conclude 
that  plRlntifi"  E«ver  at  any   time  prouiia*d   to  pay  plaintiff  110,000, 
and  newoT  after  1921   agreed   to  pay  nia  anythiac*   '^'^   that  plaintiff 
after  tuat   tise  rendered  no   services  of  any  kind  in   connection  with 
the  sale  of  the  Heyal  Tea  Coepaay'e  business. 

CoKplaint  is  ELi-;le  cf  certain  Inetructiona  given  &t  <!«- 
feadaat's  request   to   th*^  ju»"y»     *»  &r«  tnclined   to  think  they  sight 
be   criticised,    eepeei'>illy  tiie  4th  Icstractioa.      How«ver,   no  under 
the  evc^rvhclKiaf;  weight  of  his  evidenoe  no   other  verdict   could 
rightly  )x&rt  been  returned,  we  weuld  not  be  Justified  in  reversing 
the  iu  gment  beoause  of  erroneous  instructions. 

Upon  the   evidence   the  verdict  wa«  prG£>er  and  the 
^ttdfin«ot  is  affirmed. 

O'Connor,   ^'.   J.,   sad  iiatchet%,   J.,   ccnear. 
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)  OJ^  COOK  COUHTT. 

ALJaXO   IRliSCHL^a  and  ) 

11A£U:B    IHiiiiOfUL^,  ) 

Appell«nt>*         ) 


MR.    7USTICS  Mc:3UBBLY  SSLXVlttft  IB  OPUlOli  0^  THS   COOKT. 

Plmlntin',   a  lieaneAd   r<*SLl    eetat*?  broiter  ol'  Chicago, 
¥reught   salt  agftinet  <1ef«Dd»rits   to   r«ecr«r  coa-i&leaioDs   I'er  procuring 
•  sale  of  e«rtalB  r«al   estate  b«loct^Iiij^:  to   them,   adad  upoa  trial  by 
a  Jury  h«4  a  T«rdict.     DefenS^nts  appe&l  fr©«  tiie  ju^k^ent  of  11,000. 

Ib  February,  1923,  Alfred  IrBitchler,   one  oJ'  the    lefen??- 
azits,  listed   the  real   estbte  in  queetion  ^ith   the  plfxiotiff  ior  sale 
at  »  price  of  |36,C00.     Flalctiff  and  iier  ealesstau,   Jensen,  becttse 
•tftlTtt  iB   the  setter  and  eeoured  sad  sul^sltted  Wiliiaa  hoff^an   ^^nd 
Jennie  HoffsiaR,  hie  ^arife,    &fi  propeeed   purchasers.      The  purties  &et 
is  fiegotiation  and  the  prlee  of   |3C,9wO  «%e  agreed  upon.     There  is 
•one  Tariane«  in  tne  teeti&^osy  as   to   the  aaouni  of  e«is&  to  be  pikid, 
Alfred  Imsehler's  ▼erslen  beijs^;  that  the  Hoff^eans  offered  $a,0£>0 
«Mih  and  he  aeked   fer  $1C,000.      There  is  belifnrable  testlsiony,  hev- 
•ver,   that  Heffaan   eetd  he  »as  »il   tng  to   pay  |10,0C0   cash.      Tn^ 
farties  net,   but  beceuse  ol    the   failure  of  l^offsian's   attorney   to 
appear  ne  contract  vas  executed.     Abeut   a  week  Is^ter  Ir&eciiler 
aetlfied  plaintiff's  salesftaa   that  t^ie  deal  vas  off.      iiov»ever,   it 
is  net   oontroverted  that  on  April  30 th  Irssohler  and  his  nrife  oqb- 
Teyed  the  property  to  harry  Uhapaaa  for  $?6,0C0,   and   •.ii&paiftn  upon 
the   saae  date   cQnTeye4  the  prenises  to  Viiiiwt  iioffttac   and  Jeiiir>ie 
Hefi'ibaR,    the   ease   parehasers  who  hsid  been   secured  by  plaintiff 
and  presented   tc   the  defendants. 

It  requires  no  more   than  the  sere   8t^te&;ent  of  the 
sale  to   eou-vittce  anyona  that  Chaiman  was  not   the   real   purchaser. 
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but  K«r«ly  a  oonttult   throue^x  «hl«ti  tli*   iltl»  paused   lo  the  ilorfenns, 
Th»  0KS«  Btu«t   then  b«  eon«ld«r*<!   as  m.  sale  to   the  paTtiea  procured 
by  plaintiff  pursuant   to  listing  *h«  property  vltif\  her  frr   sal«. 

It  is  first   said  that  the  jtt<l.meBt  eamot  bisd  Matt* 
Imsehler,    th#  defendant.      She  v  ^s   the  Joint  e«ner  of  the  property 
vi th  her  husband,   and  vhen   she  joined   ic   the   conYsyanoe  of  the 
premises   she  ratified!   the  action  of  her  husbaB4  and   accepted  the 
benefits  of  plaintiff's  serTlcee   in  procuriot^   the  sale. 

Dafendarits   aeeert   that  plsintiff  declared  upon  «n 
express  promise  to  pay  $1«CK)0  eooEil&eioB,    that   the  esse  teraa  not 
proven,    and  that  it  vas  error  tc   allotr  t^stlKony  as  to   the  usual 
and  oustcasairy  charges  fixed  by  the  Chicago  Heal  Kntate  Beard. 
Plaintiff's  deelaratioB  net  only  alleged   tm   express  prnniati  to  pagr 
$1,0<X>,  but   also  asserted  that   th«*  dsfeniante  w«»r«  obllif^ated  to 
pay  the  rate  of  eonBSiiseion  fixed  by  the  Heal  Sstate  Beard. 

Cos&plaint   is  sade  of  the  instruct  tone  giTen.      The  onf; 
presents!!   lo   the  brief  is  a»ki»erd.ly  drarn»   but   tt   cannot  reasonably 
be  said  to  haye  KlBl«^di  the  Jury. 

Other  points   ttrf   raised  which   ur**  not  of  i~reat   Ir- 
portaoce. 

Upon  the  mcord  ^«  s^e  no   reaepn  tc   disturb  t^« 
Ju3gHS*nt  RXMi   it   is  affircied, 

AFSIHMSD. 

O'Connor,  i*.   J.,   and  Matehett,   J.,   coneur. 
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W.  JUSTICE  McBU&ELY  liivXIV^^EUiLD  THE  OI'ISIOH  07  TBS   COUHT* 

r«f«n<Iaat  vcm  the  tenant  of  th*  plaintiff*  \uAvt  a 
trrlttMi  Ittaee*  of  4741  Aohland  aTonuo*   Ckio^tgOf  aaiCo  LeocoBbor  1» 
1925*   for  a  tera  froa  February  !•  1026 »   to  ;gt\X  50 »  1950 •      In 
iJOTeBber*   19^7 1  defend-nt  mored  »ut  and   plaintiff   took  Jud^aoat 
by  eonfeaaios  for  X^ooeoiber  rent*         ubcoqu«!ntly»  defendant  «aa 
allowed   to  appear  rvnd  defend*     U|»on  trial  the  court  inatrueted 
the  Jury  to  find  for  tlio  plaintiff  ^^Mt  Judeaont  wa«  entered  on 
the  vert: lot  for  i290>  froB  «hloh  «i(f«nd;ait  appemla* 

ieftindnnt  olaiae  that*  vtaan  plaintiff  intro<!iuoed  tlao 
lease  without  other  oTidenee,  the  oourt  should  have  granted  defond- 
frnt*8  notion  to  direct  a  Terciet  for  it*  ae  tiM  leas*  altme  did 
net  nake  out  a  jeriiH  ^SciJL  ease  of   liability*     The   lease  e»llod 
for  renteO.  In  monthly  instalments  in  ndiranee  on  the  f iret  day  of 
each  month*     s)n  and  after  l^ooeniber  let  it  wae  only  neceas'  ry  to 
Lntroduoe  the  leaee  to  nnlw  a  jB£lai  £mJJL  ^^*^^  of  liability  for 
th'it  »onth»e  rent,     th^ayen  T«  !' •JlitlSL.-v.?MS«l_^« »  ^J^*   '^IJ-*    -PP» 
ld4.     furthermore*  in  answer  to  plaintiff *  8  atnteaent  of  olain 
nllerin«  non-paynent  of  xeeeaber  rent*  defemUmt  by  hie  affld<!>vit 
of  nerits  presented  the  receipt  of  Peoeaber   Idt  l^I'S,  )^•reinafter 
referred  to* 

Defendant  sought  to  sJioe  tltsit  on  Decead>«r  16 »  l&2b« 
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it  odTaMvd  f  pldtlatiff  #9009  vhloh  th«  plaintiff  «akaevlft<l«a« 
r«e«liriag  with  th*  felloving  receipt! 

'^ChiORgOf    111**  I^0O«iriber  16 »  1925. 

R*  H«  St«B«  A  Co*t 

OhittagOf    in* 
0«atl«Bi«nt 

It  is  ttttderetood  *ad  Hgr«ed  thnt  in  conaidertfitioa 
of  your  aCiT»aeiBe  tha  sun  of  $9<x>.oo  for  roat&l  of  tho 
preaiaoo  oocvqpled  toy  you  uwior  the  i^oaee  oi^giod  by  am  1 
will  pay  yott  thft  oqaivaleat  of  f  iro  p«r  oeat  por  anmoi 
oa  the  auB  of  ;^  900*0:'  froM  the  tima  of   the  ooomenooaioiit 
of   the  Lease  to  Febru^  xy  lat»  1950.     Thia  iaieroet  to  bo 
paid  Rtnrtuftlly* 

Very  truly  yOtt7«« 

B.  KoxBblith*** 

It  is  arcaod  thAt  it  vae  the  duty  of  plaint iff  to  apply 
thle  ?900  oa  tho  firat  instalnents  of  rent  f«.lline  due  iMMei  uapaid* 
Fl&iaiiff  olaiflui*  hovoTer*  ho  waa  eatitled  to  keep  thia  I9Ck    until 
the  leaao  h»d  expired  ae  aecurlty  for  toy  possible  dafaulta  or 
daaagoo*     7ho  doouawat  is  inartifioieJLly  drawn.     HeweTorD  in  ▼!«« 
of  tho  u&dortalciu^  by  the  lonc^Xord*  as  oxpre»eo<l  in  tho  &ffreKBtent« 
to  pay  6^  per  annua  <Ma   thia  ^^90)  frOB  the  oc»»s:^oaoi)iBent  of  the  l«aa« 
to  February  It  1930 *  the   iateroat  to  be  paid  annually*  we  hold  'svith 
the  ooaetruoticm  oontended  for  by  plaintiff*     the  agreeaeat  to  pay 
interoet  annually  nesativea  «ny  oonntruewioa  InTOlvlng  tho 
application  of  the  principal  to  the  firat  i&oath  th^it  defendant 
Might  be  in  default*       It  alao  appe&ro  thf^t  plaintiff  alxeiiidy 
had  ^7S0  of   thia  $900  as  aeeurity  <ni  an  old  1oa»o  and   th«^t  at  tho 
date  of  the  signing  of  the  receipt  he  r&o^tfc  ^150*  which»  added 
to  the  previous  aeouxlty  of  47SO»  nado  1^900 •     1!ho2*e  is  little  coubt 
bat  that  it  represented  ft  ooourity  for  the  remtal  nnd  could  there- 
fore bo  retaiaod  by  plaintiff  until  tho  leaao  had  oicpired*     If 
there  had  been  a  default  in  the  laat  Bonths  of  tho  tenet  £sef«nd.«Bt 
doubtless  wmtld  bo  entitled  to  hare  this  aaouBt  applied  oa  sueh 
default* 
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l>«f«aia«t  •Iftiaa  tlmt  th«  build  lag  ^•e*ai>«  la  aatth  bad 
rspair  a«  Aaouated   t»  a  coBBtruotlrc  •vlotioa*     Thmrt  la  •<»•  «Ti- 
d«a«e  ihrtt  ilM  floor  aunk  aeaawlMit  nh&n  rolla  of   llnolcua  war* 
roUadi  thr!it  there  tsero  aoPBM  evaeka  la  tho  valla  find  aomm  plastariac 
fall  fiova.       lb  fujrtlior  appa&ra  tlant  plaintiff  aada  bobo  laprcnra- 
■•nte  la  t.h«  building  during  the  fir  at  part  of  ilm  dealaed  tara  and 
dafandftBt  tried  to  lorcsTeat  euoh  InprcreaMmta  and  flntilly  thrott^ 
court  prooaedlnga  got  an  Injuaotims  aaalast  hln  prenrentlng  bia 
from  f lalflhlns  tha  propOB«d  &lt«rntient«       i^ureaant  to  a  tolophMio 
Moasaga  fr«a  defand&nt  to  tlse  Sulldlitg  iJap^i  ta«nt  of  the  city  of 
Cbleigo*  defendaat  reo{>lTod  a  notleo  «0Teal>«i>  1»  1927»  ordering  It 
to  Taoato  tho  premlaoa  unloaa  tte  build  lag  vae  repaired  and  put  In 
a  aafe  ooadltlon*       Under   the  ienaa  of  tho  leaao  the  termttt  «aa 
obligated   to  r«>palr  tho  preaisofi  but*  iaatoad  of  delnr  eot   eeeMS 
to  haTe  prooured  this  aotloe  frea  tho  city  rb  Ane^cuee  for  Taoatlag* 
The  notice  Itiaelf  alao  oallod  for  repalra  hut  dafendf^t  i»reforred 
to  nore*     Under  thcso  eiroaamtenooo  the  trial  court  eorreotXy 
ruled  that  a  eonatruetlTO  eTlotloa  «»e  not  established* 

U|>oa  tho  record  before  us  the  Judgment  «&o  laropor  and 
la  nfflriBBd* 

o*COnttor»  iP*  J*«  ant  Kntehettt  J«»  oeaour* 


..is><-';i>-:»-£:  ..F<?t'),i  '.i;  t*^8i»s*^^  «»i#^iMi  *  ii»i^*»*i«  t«»!?l«i©^a&  t®SJi>*A*iK' 


•>i*«'  .:!l#^."n«- 


'^v*^- 


.!<,./|j,,;-.,  ..'^v^ 


/■ 

O^-    - 

VALTBR  K.   KJELLSB  Jk  COUP  AIT,       "— 4^-^  Ait,0   ^Z- 

a  C«rp«rAtiea,  )  /      /..■•■( 


VSUi  M.    J01li»S, 


APP:mL   ^CK  UUSICIPAL   COUBT 
OF  CHXCAfiO. 


Appellant. 


Jlii.    4USTI^  MvSUKJaY   Z&l.IVSStI>  TKtt  OPIIiZOJN   OF  IWt  COUKT. 

PlalDtirf  h&4  jude^.«st  ent«r«4  \j  coafeveion  on  & 
aet«  «x«eat*'i  ^y  d«f«D<iajQt.     Sttldce^ae&tly,   sa  notlos,   sue  waM  ^er* 
aaitted  to  appear  aai!  tsolct.  a  A«r«n«e  and   ah*  %I»o   I'iled  a  claia  of 
■•t>«ff.      The  oeurt  inetruot«4  th«  Jury  to   return  a  ver.iiot  la 
fayor  cf  th«  plaiatiff  for  $467.14   -aB  i    to    fiiij   tHe  lssu«a  agaiaat 
the  def«mdaiit  oa   th«   eXai::^  of  set-off.      >'roe  the  Jud^i««at  entered 
thsrvon  d«fen;*ant  appeals. 

Couceel  for  daffiiGdsct,  In  writing  taeir  brief,  have  a« 
f«T  isnor«4  Bul«  16  ef  ti^i?  ccurt  as  to  anke  it  txtre&iely  dlffieult 
for  u«  to  detenriiae  the  praeis«  natters  in  ie»ua  And  th«  polata  re- 
lied eri   for  r(>Tercal   • 

It  appears,  hovever,    that  en  May  IS,  1@S?,    d«i endaat 
ent«r«d   isto   a  conditional   salts  eoatr&ct  «ith  the  I>ecoaio)iil« 
Ceayaay  of  Xllincis,   Inc.,  i^ereiu   she  agreed  to  ^jurciaase  fro^^^  it 
for  $2262.24  a  ae*  Loeosebile  auto%cbile.      3he  psld  $690  in  cash 
and  a^^reed   to  pay  the  baloaoe   i&  t'^rslTe  moothly  iBstaX&«nts  of 
$131.02  eaeh.  vhioh  vera  evidaseed  hy  h«r  note,     llx^  coatraot  pre* 
Tided   that  if  the  buyer  should  default  1&  pa:>«ent  of  usy  of  these 
instalments  the   seller  sight   decliiore  the  ea'»ire  balaaee  due  and 
isKediately  repossess   itself  of   the  auto^.o1;ile,    and   oould  either 
(l)    cancel   the  eontn5.et  and  note  as  agreed  dasta^tes  for   the  buyer's 
breaeh,   retaining  all   yay^eats  taeretofore   reeeived;   or  (2}   recover 
froB   the  buyer,   as   etgreed  daea^^ea,   the  unpaid  btl;^fiee  of  the  note 
after  alleviaji  eredlt  thereea  for  the  then  TaXue  oi    the  property 
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,  i  i.4^>a  «i»«    *>%* 


■t:^}     i:0,J' 
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.-AS  <?  l/-fc!!r"  ■  'Si    ,  i  ;te^;i?i *:  - 


=*»#**»  #*i*-r 
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Ci^iiat^  «^ 


^:.t         '^»'% 


%l'. 


«ft«r  pess«««ioa  tharcoi*  toad  b««ii   retAkcn  or  lor    th«  oet  proceeds 
d«rlT«d  from  th«  sal*  tacreoi'  after  daduotlBg  oosta,   •xpcnsvs  and 
attorneys'    fees  aai  randcrlDji  th«  oYerplus,    if  liny,    to    Uie  buyer; 
that   publio  or   private   sale  night  be  mu4«  without  notice  or  publi« 
cation. 

By  her  affidavit  of  merits  the  dcfenda£.t  asserted 
that,    after   apT.«roxlautely  ^650.10  had   beez.   oaid   on  har  note, 
plaintiff  tc»ok  posseeeion  ol    the   autonobile  and   that   plaintiff 
did  net  eive  defendant   credit  for  any  resale  of  thf   saae,   if  there 
Yae  any  resale,   and  that  the  aHtoaaebile  was  reasonably  werth  at 
this   time  |",0.=0, 

Defendant   daias  that  on  October  11,   1927,   there  was 
an   agreement    that,    if   she  would  cake   pat^i^ents  up   to   date  plaintiff 
would  return   the   autcaobile  to  imr  and  have  the  JuflgKcst  theretofore 
entered  against  her  vacated ;    that  she  isade  the  oay&ents  required, 
but  plaintiff  did  not  keep   its  promise.     Xhe  evidence,  ho   ever, 
tends  to  negative  def  sndact 's  version  of  this  a^reenient. 

The  serious   point  requiring  a  reversal   relates  to   the 
value  of  the   car  at  the   time  plaintiff   took  peeasssies  of  it'      Two 
uncontradicted  witnesses   testified  that  it  wa^s   then  worth  frosi   M9<>0 
to   ^^,0(^:,      rialntiff  testified  that  it   sold   the  car  to  nilias 
killer  for  |60c<.      ^«   trial   court  evidently  acceated   the  aceuBt 
produced  by   this  sale  as  eonclusivo  as   tc   the  aatount   to  be  credited 
defendant,      lliis  question   should  have  been  left   to   the  jury,   for 
there  were  clrcuagtanees  tending   to   discredit   the  bofij^  fides  of   the 
sale.     The  witness     for  the  plaintiff  testified  that  it  -J id  not 
fttisBpt   to   sell   the  car  to   snyone   else  than  ii^iller,    4cd   that  it 
happened   to    eell   the  ear   to  hiai  because  he  buys  a  large  nuii&ber     cf 
its  used   cars.      The  Jury  isight   also   consider  the  fact  as  to   vhetner 
a  Bflw  ear  purchased  in  May  for  over  1^2200  was  reduced  in  value  by 
the  following  ^oveKber  or   December  to  Ido   . 


t«Rf 


Pljulatlff  arcruAs   that  the  validity  of  the   sad*  v«s  cot 
4U«iiiioii«4  b7  dsfcndiuit  in  hor  aTiidATlt  of  aeriia.      She  did  asecrt 
the  -value  of  the  ear  to  be  ^2,it00  at  the  time  plalstlff  took  it, 
and  it   appears  fron  the  OTldenoe  that  ahe  did  sot  know  there  ha4 
%een  a  reaalo  oxitiX  the   trial* 

The   qa*»8tlon  of  the  Yalue  of  the  ctir  sJii   the  good 
faltb  of  the  eale  thonld  hftve  ^een  left   to   the  jury  for  detere:ina- 

tiOB. 

Hie  JuJijEBect   l6  reversed  wjH    tae   cause   1»  reu:ajnded. 

BSVSBSSS  ABl)  SEKARSED. 

O'Connor,  P.   J.,    «u3d  Matehett,   J.,    eoneur. 
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5  1  xoA.  o  u  5 


C,    0.    TTABBICK,  C  ^^\   ^  

)         Af'J'HAl.   JmoK  KUKICIT»/U    CCJUFtT 
▼•.  ) 

)  OF   ClilCiUK)' 

C0,»  Ii.c, ,  a  corporation,        5 

ka,    JU&XICl  Mt&UHBXY   SKLlViSMD  tm  Ql^mH^h  of   tm  C0Uit7, 

Dvf •n<l«uit ' •  autOKobil*  truek  oollid«<l  witli  pl&intiff'a 
•tttocaobil*.     i-laintlJT  t>r»Ui;}ii   ault   and  uvon  tridl  by  th«   court  had 
Jtt^i^«nt   I'or  $117.7  5,   froa  wuicn   dlaf<5Btl»Bt   «.;jp«aa«.      liia  olKlntiff 
<!oe»  not  jippsar  In   tfeia   court   to    iafen?   hid  JudfiSKiont. 

It   1»   claiw*«l    thffkt   plttintlfi    *Si4  not  r>rcT«    that  th« 
•efli<)»nt   occurred  tb.roufj>v  t«v«  r<*BllK<snc»  of  d«f«ndant'i  driver. 

In   th»   feronoon  of   r>«c«^jl>*'r  IS*,   19S7,   plalr.tlff  iroY« 
hlft   autortoblle  an^  7>ark®<i   It   at   th«   «»Ji«»t,    ourb  of  Qr«ffn-rl«v  aT«nu«, 
about  25  f<9et  nortVi  of  th«   l»ttr»ectlon  of  i^elwont   avdriyp,   ^ma  »«rit 
Into   the  building  at   thut  plae«.     H«  w;»«   tit   tu*  buililr.»    at  the   tlm* 
of   the   aeoidect.      ^lio    sob  was  vaitlng  fcr    \ia,    ntai^nlni;^  otj   th«    vtXt^' 
v»l]c  about  IC  f9ot  »AOk  of  th«   cat,   fbclnii  oouth.     '^«n  pl&lntlff '• 
son  flrot  BOW  dof«K:lant 'si  truok  it  *»«  coelng  norta  on  aroitiTlow  said 
was  about  15  fj'Ot   to   tho  ro«x  of  plaintiff's   o«r,     A  ior-S   coupe  wa» 
troTftling   %longsia«  of  tho  truck,   on  lt»  left.     Flciintiff  *«  ««n   sji^ld 
thot  tho  Ford  eouno  tri«"i   to  ptt,«o  tiio  truok  and  »o  It  pa«»o4  "it 
leoksi  OS  though  the  drivor  of  the   truok  mle^it  )a«v©  svorvod  hio 
truok;    the  truck   orashod  Into   tho  b«iek  p*rt  of  tesg  o»r,   nn&  tho  Ford 
oottpo  w*»nt  on   straight  ahead.      I   '^ll  not  oboorro  the  ^ord   ociut>o 
strlk*    tho  Br\jno»lck-5alko-«Collen«or  truck," 

Tho  rlrlvor  of  t>i«»   truok  t*»8tifift1   that  h*»  had  boon 
drWlnp  for  d^fer.daiit   for  7  yruro;    that  he  wue  ^:;ving  north  on 
Oreonvlov,   on   tho  rl^rht-hand   sldo  of  tho  street;    !:hav  he  cN.ffl«   to  a 


f% 


H^QU. 


■«JEI*«?:M- 


M-iCa,-        'iM; 


i»i;tl).^    M    JhCJ(«>^   nidi    i*k^i0»^ti0    i«^  U-*''ih 
,»^«*:i»»  ::.jj.'»!6('  i^r'M    3r«i**   «*jf*    M  >l    feoSl^l*^  ftfliiR   »iW»:'        ..      .i^f 


-«£>!«   «^   »«   tilli»«l»f«'  ^aii<f«6'i   38j«!jk*ij»»   gMHT  «,.  , 

'A  iit  fr«ir«:»4Ki  MmH  »dkis»  'Mim4  isutj'  'te  '«ev . 


;U»A''iiJ! 


*E    ffi^'    W^-^ 


itmtH.  tksii  ly,:7^,ii»  &^A&%fA4;»ix,^iS|  ^iv  ,w«i^Jtva?"-^">;' 


•onpl«t«   atop  at  Bvlnont   ATcnu*   uid  ivuitcd   Tor    tno  liight   to   oona 
•a;    th«t  «bil«  he  was  •t»tioa  tx/  h«  tmw  tUo  7tirA  ooud*  behind  nis 
*•  h«  lo»kfi  into  itt#  ttirror.      ^i  he  oro»B«d  B«:ir<toDt  aT«nut  he  wa« 
going  about   8  mlloa  ao  hour.     He   aaij:      Thio  Xord  eoupo   trie* 5   to 
go  ahtad  of  ffie,   'till  he    'out  in'   and  hit  ny  wheel  (^d  knocxcd  oe 
in   towar«t«  the  curb,    <ui4   I  ran   Into   the  back   end  et'  the  iiiuick 
(ulAintlfi'a   car).      Uia  ri,».ht-h«nd  hiad  wheel   oaaght  ay  Xol't  front 
wheel.      I   dl4n*t  go  over  two  or  three  feet    J'ter  ht»  alt  »©,   be- 
fore  I  hit   tho  Bulck;    I   etooTied   Imifie-I tamely  when   1  hit   the  Bulok, 
The  JPer^   cou^e  ilrlver  jj"**  no   signal   that  he  waa  f^oing  to  paee  or 
♦euf    In*   «h*M  of  me,* 

A,ft«r  t>ie  aeci'Jent   tber«  wore   Boeie  worda  l:>*>twe«n  the 
drlTsr  of  the   ?or«S  ooup#  an'i  the  driver  of  defeiti<!iwit 'e  truok.     1>«» 
f«r.'*ent  *»  irlver   teetlfle^   t.hst   the  hub-oap  oJ'  the  ^'ord  coupe 
vheel  waa  Srnoek«,'»  off  -^id   that   the  i'ord  d.rlv«r   «?iid,    *I   cculiSE't 
help  It;    I  h=4d  to  get  out  of  the  w»y  of  tUi»t  U.^e)L  truck,* 

ifrnm  tbla  n*irr«tiv«  it   ia  evl-Serjt   that  defenjl&nt  waa 
net  oaeratinf  its    truck  at  f\n  ex««»«Bive  rat*  of  «pe«d  or  in  a 
0egli£!8nt  manner,  but    that  the  injury  to  plaii^tiff  *»  ear  waa  the 
reault  of  HA   aeoidflot   for  which  defendant   eannot  be  held  liable   to 
reeoond  in   damagea.      It   ie  uneoctradiot«d  that  defenditfit 'a  truck 
•werred  into  plaintiff's   eutoEioblla  beeau8«  of  the  n»*^li^,ent   eon- 
duct  oi'   the   arlY«r  o*    the  yoT<i  eoupt*.     Whether  the  fotA  ccupa 
aatually  hit   dafenrtant'e  truck  -  fhi<ih.  the  greater  wele.ht  of  tha 
•Tldenoe  in^leaiea  -  or   »u:^'*«fiil3r  cut   In  toward*  doferH«nt'i   tracJr, 
It   •*'^e   the  neglif,ant  ra an r^jur errant  of    ihi*   a  MV  fhich  caused  d«fer.d- 
ant'e  truck  to   colll'le  with  plaltitlff'e   auto«©hlle. 

Eeglij^ence   is   the  failure  to  beetow   the   care   ms-I   eklll 
Whleh  the   «ltJattnn   de«.ar1»,      Q,   Hf   1,   k  V,   Hy,    Co.    v.    ^tamler.    US 


,5&^iV?,V     ■.:'*:>,:{:  iV^li'ii^      :_      .  '       :^SM1    !■•■     -i-'Jtlf 

.■■1.:,  .»    <|AjpK"^fif$^;  ^•■^-  •■■*IJE»?^^.  ■  -ilSTf 


111.    !)^*>.      And  if  oi<«  «ji«rciii««   in«  d«gr<Ktt  ol'  oarit  ri^ascuably  r«- 
quiratf  ol"  •  vrudent  nan,  h«  is  not  n«ficlifi«ut.     i-^c^gytt^^ig   t.    C.   a^ 

A..  W,.  K,  -0«,^^.   858   HI.    f>S2.        A  os.a«  wh*ro  thit  f%oto  w«ro  very 
•irilor   to  tn<»  IriBtrxTit    case   to  Itoir  t.   tlnTt.   109    III.    A.p»»,    5««, 
whor«  tho  JudtjTJont   for  tho  plaintiff  wao  r«»vHrs«<l  with  a  rir.ding 
•f  faet. 

V^T  tht  r«tik»on   in.iicat«d   thiti  jU'^.>,Mir,t   is  r'^vex'ood 
with  a  fincUng  of  fnct. 

O'Connor,   P,   J,,    and  Maten«tt,    J,,    concur. 


t^o  flnl   tii&t   tK«  i»jur.v   cofoplRlBtfi  of  *««  not 
oooaolonod  by  any  ueiillgeuco  or.  tht»  p;*rt  of   th«  «lofe«.datjt. 


c^ 


L.  «,  (JCHWDT.         ^„ 
Appollant,     ) 


▼  e. 


SBVARS  SYRkza   and  m9,  ) 

QKOHOK  J.  BYRKKg,  ) 

A99ell««S.  ) 


Ml  x^iu  ij  0  8'' 


AJ'PKig^  PROJi  HUlilGIPAl.    CWJHT 
Of  CaiCAOO. 


Mil.    .nJ^^TTCS  MoSJURRT.Y  iyKl.IV«R»T>  TWR  0*»lfcIOlJ  Oj!"  THW   CcIffiT. 

January  10,  1»S^»   platntllY  htt-l  »  judva«nt   astinst 
tf«f«nrlftrt,   M9%rA   3,  Byrne*,    J'or  55SO,     Sdttar*!  Byr»:i«»»  *UX  not 
»pp«»r,    '►Hf!   B#rvlc»  «%»  not   h«.<!  upon   the  olr.*!-  <fl«l>r5s«t,  J.:r».' 
0«org«  J.  ByrnuB,     ;iul!««qu«r.tly ,  on  JuXy  2,   lon^j  after  the  t«r» 
llAtf  fien«i  fcy,    ^•fftB'ijmt  filed   a  jEcotion  to  vao«*t«   th«   JuU-tseit, 
vnleh  tttotlen  was  e(milnu«4  to  /uXy  9th.     Xhls  motion  wa*  cup. 
ported  by  a  p«tltlo&  and  ep!;>oaed  by  a   oounter-af ^IdAvit  ef 
plaintiff*   attorney.     On  Vi^pjirinjii  ©*'  th«  iw»tion  on  July  9,   19Sa, 
tb«   ju<1|;ment  of  Jjuiuary  lOth  «»«  TscAted   miiJ   »«t    -aid*.     ri%iritlff 
aoo»«l*  frets  thi*  ord«r.      Defendant  do»«  net  ftppear  in  till*  court. 

Aft«>r  t)i*  t«rtii,   »t  whioh  a  juti^went  in   enii»r*d,   the 
court  h't*  no  JuriB^ictlon  to  v%oa.te  the  8Q»>f  exoept  by  virtue  ^i' 
Section   .TL  of  the  li^unicip;xl   Court  set,   vhlc     confer*  upon  thftt 
court   the  9e»»r   to  vvoNte   It*  ju' rjrent  upon  gr«5un'!«   that  would  be 
•ufflol<*nt    le   oauee   the  8aF*>  to  Ve   »aui4tod  by  *  bill    In  «^uity. 
tSef wniJaint  ♦«  p«t,lt,i:n  nr««*ent'<><i  with  ^ii»  Ksotloa  al- 
leged  t.'i«  JllinK  of  >il8  H|>pettrnnce  by  his  attorney  ?3,cd  nusjerou* 
eontlnu'ii'.oe*  of   t.he   cause  an-i   timt  on  Moves.ber  26,   19?d,   It  wa* 
eontlnued  generally.     Cn  aeptei&ber  32,  19 ^'7,   an  ord<^r  wa*  entered 
by  Jttdt^e  l^evcosiftr  cf  the  kui  iulpud  ocuri   •etting  the  ostae  for 
trial  on  January  lo,   19:38.     Defendant  a«»ert«5d  that  neither  he 
nor  hie  attorney  wae  eenred  wit     any  notice  for   th«   eetting  down 
of    thle    eauee   for   trial. 


"X 


.    ( 


MOKe 


•«« 


s,ii  ,fci^*#i*  if  *4tt*«Uj&«|  ^  mi.iS»-»,»-'^mm$ -ltd*  ■'k»§iiA 

■*®8  ©*«*  nsn'l  witJfoa  t«!»     **w  *«'niMi  any  t*«^p^*«  'i^  *»■?•••■ 


Vh*  eeittRt«r-«ff  l^ATlt  l»y  pl'AtntitT 'a   attorney  asserted 
th»t    th«  e«»u»«  WHS  \)9i'oT0  Judge  JK««oeK«r,  Rno*  934,    City  H«I1, 
furau^nt   to   a  f!cen«rftl   ordtr  of   th«  ttunlc'.pHl   court  oi    Chleafire; 
that  Boiie*  ««•  glTtn  to   nil  p<iriieii  thiat  w»r«  lntnr(«Bt«4  throagh 
tha  Oiieft^   Dally  l<«v  Bulletin,    sui  c'l'loiftl  psvpAr  of  th«  Municipal 
Otturt,  nn<'   thai  n»  furthvr  no  tie*  v&u  neet^iisary  or  ou^'to;<:■ary  Mni^r 
the  praetiee  ci'   th«  Munlciipal   court;    tnat  puraunnt   to   tk-ii  order 
the   ea««  wa«   calZeo  by  Ju'i£4  iicnvcoeer  on   iSoptenber  22^   16  27,   and 
»•%  I'or  trial  lor  JariUory  10,  lG;3<i.     The  urs'lduvit  further  alleged 
that  publieation  of   eaid  order  was  had  in   the  wkiicago  t^aily  Lav 
Bulletin,  l^ftgifinlng  with   the  laet  week  of  August,  1927,   and  publi* 
eat  Ion  of  »aii  order  was  h^d  in   eaid  fiull(»tin  until   all   the  caeee 
vere   c»ll«!4  ur.fier   enl.-i  or<ler.      A  oertlfiftd   copy  of   ths  order  of 
liay  1"?,   19?7,   wae   attach**!,   whlon  i»,   in   »abBt«*noo,    that   the  Clerk 
of  th?  Vuni9lp«il   Qourt  was  ordered   to  prwpart  calendare  of  th« 
eaeet  irhleh  *"?r«  start^'l  b«f«>r«  AorlJ   1,  19S7,   ^n*.  which  w«re   eon- 
tlnu'-l  f<!>n<»rally:    th«»t   it  •*«»   furtu^r  or^^ered  that   the   fourth 
elate  cae««  ehoul-'  h»  c^Jl"'    for   trial    In  Reora  5^4,   Ci  ly  "tall,  en 
fleptoirber  IS,   19 "7,    -tn '  h»   a«t    for  trial. 

The  petition   OKO^e  no  jgr;:und  oii  vnich  n.  court  of 
equity  weulf?  vuc-:*te   the  ^u^gantint,     Ur.iSer  the  order  of     ay  13, 
1927,    t  4e   esk&e  ''^rvs  on   U\9  o»lendar  a»4e  >up  by    the   clerk  m).A  it 
wae  duly   called  in  roosi  9^4  before  Juigff  i^ewccmer  aii4   ««t  down   for 
trial   fcr  J»nu;^y  10,  19<?S.     I/«fandattt'ij   counsel  by  reference  to 
the  La*  Bulletin   and  in  otiior  vaya   ejiould  h»ve  noted   tue  prepara- 
tion of  tnie  epi»6i<sil   oalendiar. 

It  has  been  held   tuat   failure   to  notice   the  publioa* 
tien  of  ca«««*s  <4«elgnare4  for   trial   in   the  Law  BulX»tiB  is  neis^i- 
ireneo  on  th*»  part   ©f  th»  attcmey.     ■^-.g.ff.  .r^, j^yi«a<t .   ^2i    111.    344. 
By  th«   <»x«reie«  of  r<"a»ona'rl#  care  defendant's  oounael  w.wldi  have 
known  of  the   oalllng  of  thlo   ealendar.     Relief  will  bf  bsrred  where 


e 


-  w    ,   >^it  fjft-  i;Hf*«+  '•tt-ir^A  «a»«  til  |»ftitt  «««  imft'v  *>!#*»  •%« 

-..if;;     fr:^'  ■  tC    „  )i  ,_  LI'S*!!;*;   «ir»t*'^  ■■    »««1'   P- 

•««l^ilit)«!r  «ii4  «4»tJ^0M«  «itt  «iur£i«1  ir«£«^  hAwif  Ji»ffitf  «v 


th«  attorney  h«i«  b««n  (^•ullty  rf  n«fl;ll^«nq«  or  wiiu>t,  oj'  MlignnQ^ 
RS   Buch  uegll^T«ne«   l«  blii-iing  on   th«  prtnoipaa,      Iwbrie   v.  ht^Xr 
2Su   111.   ii>op.   151:,    itu't  C4kSi::s   oit«^  tu«re. 

»!Mt\,aHnior9,   4«J'«uv)»nt  *■  (yctltion  do«»  not   atwjw  wiy 
ipround*   J'or  failur*  to  Bake  hl»  ifeotlon   to  yacHt*   tiie  Jui1ti?;ient 
withiK   th«  tftric   Cln«.      all  petition  »C8«rt*    uiut  ii«'   I'ixBt  knew  cf 
th«  Juiga«nt  wh«n  h«  vm   Inl'ormed   "of   tmld  JuaKMWt  by  th«  Chicago 
Tltl»  *  Trust   Cowipany."        Thl«  m«y  oiit*  b««n   wlthia    th«  ter«   ti««. 
In  wtileU  oa««  Ul»  failure   to   aet  until   usarly   six  moiitfai*   tii«reart«r 

ITii*  order  of  July  9,   19a<J,   "»»cat  iRg  th«   Ju  isstf^nt   of 
January   10,   19 '2:?,   1«   r«'tr«srp«'l. 

0»C«nner,  P.    J.,   and  fe»teh«tt,   J,,    concur. 


m^0  ».^   . 


'  «i   -fc„-i!i^*t   ■*  •£  -■ 


5f,«*a  Jl.  --..'- 


■•'^Sfi  J.  :.!■'!; 


V    >.-,^;,.;'**r.    t,jm?; 


't5Aa»A.  60  a 


XIAILST   UALELOW, 


Ta. 


SABL  tr.   TUOiiPSOB, 

Appellant. 


APPEJU.  FHOM  MUJilCI-'AI.  COUKT 

OF  cmcAoo. 


MH.   JUiSTICS  li«3UfiELT  2XSLXVSSSD  XHS  OPUlGli   OJ)'  IHK  (X)UHT. 

By   thi*  &i^pcal  defendant  s««is;s  th«   reversal  ef  * 
jttd£B«ot   agnlnat  hia   tor  #'k^1CX>  $cter«4  upon   tne  y«rdiet  of  the 
Jary  in  an   action  brought  by  plsintlff,   an   sttorR«y»  to  rooover 
■B  aawttst  claised  to  h%TO  boon  proisised  to  iiise  «a  fees  for  ear- 

Xho  controveroyt  trhle>i  vas  the  baekgrottnd  oi'  pX»in* 

tiff *8  elais,  ▼&•  between  £dvln  P.    June^eus  ani  tiefeudftnt  ThoiE^soB 

over  e  dlTleioa  b^ttween    thi^  of  the  cApitsl   etock  of  the  iiational 

6«t  String  Manufftoturlng  Co%9any.     fheae  men  had  beeie  in  partcer- 

ehip,  vhic^i  «&■  inooroorated  «ith  the  un4eret>jnding(  as  Thoispecn 

aeye,   that  eaeh  v%a  to  hare  an  equal   interest   in   the  eorporation, 

but    that,  ankno^i  to  hia,    Juneman  had  a«Qulr«4  flftyone   shares 

of  atock .  leaving  Thostpsoa  forty-nine  ^aree,   vhicii  gay*  Juneaaa 

control.      iU'ter  Ui«>   corporation  hs4  existed  for  about  two  yeare 

Thoapsdm  was  discharged  frci&  the  effiploysent  of  the  eosspoay. 

BelieTing  he  vas  entltl*d  to   the  additiQ»al  one  share  of  stock 

which  »3Uld  gire  him  an  e^al  voice  «lth  Jun^i^an  in  the  manageo 

■ent  of  tie   corporation,   TItoi&pson   consulted  and   employed  plaintiff         , 

to  act  as  his  attcme7>      Befendant  paid   plaintiff  fees  aggregating       / 

$SCO,  but  plaintiff  claims   that  defendant   agreed  to  p^  hha  ten 

\ 
per  cent  of  any  aisount  offt^red  by  Junen^an   to   defendant  for  the 

letter's   stock  and  aeeeot^d  by  defendant.      Plaintiff  sout^hi/evl-        _- ' 

dsnee  to   iSav9  that  defendant  received  an  offer  froK  JuneK:an  of 

#21,000   for  his  stock  whiou  he   said  he  would  aecept  but  afterwards   M 


■^^ 


■s^s      -•"•>     *'>i 


msi 


,*«Jki»<^ 


fiAZ 


•■.-s-'v^^^f^  ^1^-  ^r-^  "i^i^  ^^ 


,;:J^■^*?^ 


S"  Jfi^- 


J^^^^/f^. -« 


ds 


.&iM)if#' 


•'  j-Ki  ^.  S  .-'■-'■   ,-  -  f  '  ?  i*-  vr  ♦? 


■''¥^•'5  iNe^:,^^^  Jfe  -•  #««  -i«Msii«!«^ 


rt-fEjsf-?r  ^Sff) i^Jr-- 


1   -  .-^as.- 


Sfc    '•■*??•/■>•■  i.f*^r 


-s^wtsMr^*-  t«sf  #^s^a«  l-i^^r^*  ;i%i6&i^jte»,'Wl^^-^'^**  ji**.;^^  *ia  "of   ooo,|»^ 


r«rus«4.      ko   ■&!•  WA«  m»4e.     Pl»intll'r  testiflttd  i«   this  •l'fftct« 

•Bd  th«re  «&•  tcntivsocy  oi'  two  other  «itQ«««es  ^whieh.   111*  clalK«d, 

t«ndB  to   w^iport  plaintiff 'ft  version.      It  cimnot   b«   eaid,  bo^fsrer, 

that   thes*  »itneas«s  ««rs   dislAtercsted. 

On  the  contrary,   dafmdsAt'a  ▼•r«lon  is  that  hi* 

of 
•1»J«etivs  VAs  to   secure   the  can   share  of  stocjg/Which  he  claised 

he  had  bees  d«f raided  1»y  Junenaa,    a»^  that    it  vac  for   this  purpose 

he  (sapleyed  pleiAtiff  as  his  attemejr,   and  not   for  the  purpose  of 

selling  the  shfures  of  etoek  he  already  o«*cied.      He   testified  that 

he  wished  t>ialRtlff  to  bring  suit   to  recover  the  one   »fcar«  of 

•tock  that  b«loB{S(»r|   to  fxia.  rightfully,    to  which  plaintiff  agreed 

mad  in  ansver  to   at)    iritiulry  tcl'i  def«&d»£it   tciat   the   retainer  fee 

•euld  he  $500,   und  dsfectdant  paid  him  |tO  on   ^coount;    that  at   this 

ti»e  nothing  vas  said  v^ith  regard   to  any  fee  h&ss'^  on  a  p'^reentage; 

that   subseqacntly  plaintiff  raise rted  that  he  had  »  talk  «ith  the 

attorsey  for  ^aeeiaan  smd   the   ooi^pariy   tmi  it  wa»  pr^^posed   tfeat  they 

•hould  get   together,  hut   defer^daKkt  repli««ci    tnftt  irie  was  not  ifitf>rest- 

•d  in   selliag  or   buying,   that  hie  only  thought  vas  to  obtaie;   this 

one   share  of   stook  aan   st^^y  ii-i   the  bueicess  In  imicr^  he  hai^  been 

all  his  life;   that   nlaintiff  was  urgis^:   defecdAnt  all   the  ti^«  to 

see  ehat  JuB^taR  ^^oal 4  offer;    that  a  pro^esitloo   to  buy  eat   de- 

feQ<3ant   for  ?21,000  was  msA%   snd  tslsintiff  urged  defeniar.t  to   ao- 

eept   this;    that   at    that   tl«e  plsistlff  tol4   tila    ?ihat    th«  regular 

broker's  fee  ois   thle  weull  be   fifte«a  |»«r   cent  but   that  he  ^oald 

do   it   for  teii  p«t  oeni;    that  defend^^t   tol4    iln  that  h«  never  kiie« 

there  voald  be  any  ooaasleeieB,    that  he  h^d   supposed   that   the  other 

fee  he  had  already  paid  would   take  care  of  this;    Inat  he  was     net 

able  to   05»y  this  fee  «ij4  would    rather   sit  by  nnd     go   nihead  with   the 

salt   to  regain  tue  one  share  of  stock.      Xher*  was  such  further  talk. 

Plaintiff  Introduced   evM'snce   tenrfijaii  to    nho-?  t^iat   «h«r. 

the  p&rties  set  he  said,   in   the  preser.ee  of  defendant,    that  the 


i.;ii3* 


offer  of  )S1,000  «0uld  be  »cc«pte4.     CcrtiklB  ^aptu  ir*ro  drawn 
1»y  3un«tuu\*»  •ttom«y  purporting  to  OJi^rooo  tho  «tgr««&«uit  cT  th« 
y&rtloa,    m'f   icllvore^  io  plaintiff.     Dofendont,  h»w«T«r,   rciuecd 
to   olsn  th««o  and  iaforsod  plaintiff   thut  ti«  wa*  still   of  the 
■nxe  Bla4  -   that  he  did  net  yiitn  to    ««11   oat  but  viotiod  to  bring 
•uit   for   the  one   share  or   »took,    Uvat   the  bu«tine(i«  wks  t&aJcing 
pro(rres>,   that  the  financial  report  of  the  aur!iter  shoved  the  net 
vorth  vac  about  158,000  and  that  he  ecnld  see  a  future  in  it  and 
did  not  wa-nt   to  get  o«t.     Defendar^t  Cc^t'^gorically  dejrtiea  that  he 
screed  to  pay  plaintiff  ten  per  o^stt  of  any  mssoiint  offerod  for 
hie  stock,   and  denied  that  he  aeoepted  any  offer  to   sell   the   same. 
He  suhseouentlj  brotisht  suit  Vy  other  oounsel  for  the  recovery  of 
th«  e«o  share  of  stoek,  which  suit  is  still  p«}dlng, 

9e  are  not   content  to  per&it  this  Judgment  to   stand. 
At  the  tisse  of  the  alleged  promise  to  pay  the  relmtionsblp  of  at- 
torney an^   client  existe.i  between  the  p&rties.     Qnder  eaot^  cireus* 
■tanotts,   it   is   Ineusbent  upon  the  plaintiff  to   prore  beyond  suspi* 
eloB  that  the  arrangMaent  between   the&  is  fair   sm^  equitable*     The 
law  vatehes  with  unusual  jealousy  cv«r  ^1  traneaetlone  botwe«n 
attorneys  sni   clients,      th*  client   is   at  n.  grmnt  '^IsadTantage   in 
eontraeting  irlth  his  attorney,     iie  oust  rely  not  only  upon  his  own 
Ju'Jiisdnt,  but  upon  the  Jad«(Ei«ct    ^iUd   sta^.e^rents  of  his  attornoy  and 
ttcually  is  unable  to  ivid^c  as  to   the  value  of  hie  attortiey's  aer- 
▼  loes.      As  was   said  by  %»ti>ry  in  his  %-crk  on  Kqu ity  Jurisprudence, 
lith  ed* ,   see.    433: 

•i*.e  eituatlon   of  an  attoruay  or  solicitor  pute  it   la  his  power 
to   sTsil  nisself ,   no^  obly  of  the  necessities  of  hla   cli«£kt   cut 
of  his  t?eod  nature,   liberality  and   credulity  to  obtain  un^ae  ad- 
▼ani4g*a,  barguina  &nd  graV.ltiea.     atnrice,   the  law,  wlta  s  wise 
proTidsnce,   not  ojcly  watch(>s  over  all   the   trsns^actiona  of  p^rtie 
in  this   predicsjnent ,   but   It  often   interposes  to  declare  traijeac- 
tione  void  wiii^  between  otuer  pcraone  WvUl^l  be  held  uEobjectlan 
able.* 


'ihKI'  %0  MM*'  «te^"-  ^'-  T't'iitsfcaiJtr  -afe«si»lftiar :iaft(l:'»a|Wr ■•.isr^ 

»»«,:;  •si  T^^s  t**  i^*'^^***  •^"sNf^^  ,j.*io.j-&  wis- 

^immu^jmi:  ^0$  "^tf.^  «ii$«fi»«i  i^eti^».££«  tim^^"0su  ■: 

•^•^^^Ir-     ^'.:?-    -i-^^ir-;       .^-irWt^  ^ms  IWfgttiiJ   S#tvilsi»   »«»j|^-  Sli»-ie»«»«^ 
■ffv--.?,^.!.^-^  ««te^Mfc*«*»*ss^ -"11166.  iCftWiltA^JQw^  Jj^fiRij®*  if* liar  *»jfejr.p- 


la  Mlmar*  t.   Jobneei|.   143  111.    S13.    i*  »n  ftxterdad  dla- 
ousaiMi  ol*  the  rclationahip  between  attorney  mai  client,  -^here  it 
is  said  that   the  relatioaatoip  la  oae  of  ooiifldence  Mi4  tksi  trane- 
aetlone  bAtireen  attorney  -%n<5   ellect   are  oftftH  declared  to  be  ▼oid- 
abl«  wliioh  would  bf;  h.fl4  unobjeetlons^le  b<»tweexi  other  purtiea, 
and  that   Uie  lav  is  thus  strict  *not  so  seueh  on  aecoiu^t  of  hard» 
ship  in   the  particul«tr  ease  as  for  the  sake  of  preTentlKus  vhat 
night   othervise  become  a  public  stisc   i^^f."     To   th<?   swise  effect  are 
HiBiiLsn  v>  Kaae«>    265  111.    11;   Bo  Ig  %.   Read.  13S  Xll.   App.   153. 

Vith  these  prlKciples   in  tuin^  we  hel'^  ta&t  the  plalii* 
tiff   failed   to   eittablifth  either  the  alleged   proi&lee  by  defeniant   to 
pay  plaintiff  the  eKouct   claimed  by  hin  sx   the  aceeptacce  by  d[e« 
fsndant  of  the  offer  frois  Sxiavasja  which  was  a  condition  of  defend* 
ant'e  obligation* 

8efeod&fit  claims  it  wtts  «rrcr  to  permit   1^   erldeees  a 
ttopy  of  the  prcposed  agreemefit  b^teeen  Junwaaa  and  Xhoj^pson*      It 
wcttld  hare  be^m   sufficient   to  hare   sbowR   thai  a  writing  was  laade 
and  subiriittsd  tut  not  signed,     the  intre^.tt€tion  of  the  writing 
itself  was  usBeces^&ry  and  icipryper  as  tending,  to  aislead   the  jury 
into  b^lleYii:«;  that   it  contained   the  tert:^e  upon  'rrhich  the  p^rtl99 
had  actually  agreed.      -For  tha   seme  r^^ason   the  introduction  of 
plaintiff  *8  Zjftiibit  1,   a  oarboR   copy  of  the  proposed   contract,  was 
•¥jeetionabls. 

Th«!   trial   court  properly  sustained  the  objection  to 

the  question  ae  to   the  exp«rieuce  of  the  plaintiff   in  recoTering 

shares  of  stock  for  clierite.  Defendant  testilled  xh.it  he  ac^loyed 
plaintiff  for  this  purpose*  bo  that  plaintiff's  experience  in  this 
parti culiir  kin!   oi"  i»ork  -was   lRif«3t^rial. 

iror   the  reasono   IriUcatec   the  judj^ent   is  r«-versed  an  3 
the  cause  re^iandad, 

RKVSRSKD  AST:  SLHkA&DED. 

O'Connor,  r.    J.,   suid  ^atchett,   J,,    concur. 


3 


^'tmuasm^  ,»%  *d9»J&tJi«4l£ik  4»t    ,%  ,1(90098' o 


9S«4< 


Appellee,  ) 


ft--^^-^  K       )/  3^1  I. A,  60 


V8, 


MZJUiXS  S.    CHRISTBSBN, 

Appellant, 


0?  COOK  COCfTT. 


Mi.    JU3TICB  MAlUjISTT  B^SLIVSKBH  tHK  O^IKIOI  0-*  r«3   COJKT. 

lli.i«  it<   au]   >xpp«til  by   tli«  d«i'«adflifit  evcer  from  a  de* 
cr««  «Qtter»4  lu  TaTor  of  tja©  ©o^BpiTsjjjaut  io  a  suit  to   f©r«clo(»« 
R  B«ChHBllC*»    li«z). 

Th<»  caue«  T&ji  h8>sird  by  tar   etisneel.lBr  upon  exofpi  toa« 
«f  th«»  <*ef«ft''aKt   to  a  report  ei'  the  Bqet^r,     th****  «xe*ptione  '•er* 
©▼*»r»3rul p<l  »a<!   n  decree  wsp   smtsred  fic^lnj?:  ^  11«r  fcr  ITS'?, ?^9   and 
ordering  for«cleeur«  a«d  sal*   ia  c*8e  oi"  the  failure  of  ^ef^r^a :i«t 
t«  pay, 

Ih*  erlJeiac*  ehowe  that   c0jcpl&.isaat  "prs  e,  sr;?i.so»  acn- 
traeter    *b^   that   th«  defendsat  *a8  tli«  o«i3«r  of  the   proi^erty  In- 
▼olvad  s^lch  wa«  iaprored  by  a  oji«-Btory  brloi  stcre  buildlHg 
and  occupied  by  lier.      k  lira.    S«r©csak  o  ne<J   thfi  prnsiees  ai^oining 
dAfsndant  en  tha  north,   ^alcL  wa.a  abaut  to  be  loiproTed,   ^*td  deftasffant 
tharaapoB  engaged  tha   iraseplalcsir.t   to   (3o   tbe  werle  ntccssary   tc   nr'-— 
tact  har  wall  *ttil'>  the  licprovestsat   on  tite   a;1Jtilalng  prc»ls«r.  «ra» 
baln£  Kiidc.      A^4ereaft«r,  i?hllc   th«   wark  -*n&%.  in  nrograas  the  defeDd- 
aiit  farther  ao^loys^   coRplain'mt    to  brick  up  a  wpodan  aleorway  on  the 
earth  front  of  hex  fcalliing,   anl  it  ia  for  th#ae  two   itens  (njisely, 
the  «or)s   .ia»e  Ib  nrottctlng  thfl  ^all   and  brlciln*?  up   th'j  doorwuyi 
for  ^hloh  tb'i  oluls  for  llan  «uu  »*da  by  eoepl ^.injoit  ioid  (Allowed  by 

th«   oourt*  t 

Ihfi  defanae  aet  up   i«   tn«    rfsewer   ie    that   tnrouRh  the 

fimlt  Kiid  B«f^l{ienoa  of  coaipi  Ain;y»t  ao  proper  foutJjSv^tioc  ^«s  put 

vndar  <l«f<»e>dant'«  balliiac  and  that  tm'«Uj'.-  the  fault  of  n©sij,l ■  .in- 

«iJBt   '^efac'^aBt  *a  property  haa  baea   iLm&^t%^%.  isor«    Uxiuk  the  vsklue  of 


\ 


«  fl  1^ 


T     r'VL 


Qlm^ 


t^Tl*;f»:     1«7*'<P     -^<  ■■■.•4:*l' 


,SSBS[T8lflH0 


:arr  iiyf-    ■^;^:' 


:^Qi:  nrl    difjAfi 


.ji«Hi!«;l«|»  "MMJie 


all   ih«  ■errleffs   r*fld«ir«4  by   Oxm   o^iki^X't.iumoi, 

It  !•  urg«<i,    <xm       aiAit«i»ol'  luv,    tiiuv  ae  iittn   sueaXd 
have  h««K   «^ilow«4  b*04Uiae   tixm  w«jrk   dou«i    oMka  mn,  a.  uauai  kl    io    turn 
pro»«rty  ar'^   tn«  w<!>rk  ««•  not   coapxelind;   u«4<a«  uu   i,i«jai   euujLd  &t- 
taeh;    tn&t  ta<i>  burden  oT  prooi'  I4   oaa   <M<i  ctumvisilniiSiX.   =^d   tUat 
connpiaLTiiusi    Is   Xi«(:;i,e   xor   damages      cudtaiued   taroa^u  ^i»  «urJi 
UaTin^  be«tt  pAn'orsicd  to    a  03i.r«>i«6e  aad  AA^liiteut  &&im«r, 

C9di»4,  fcut    It   i«  appfioreist   tiiAt   Ui«   tkj^pileaibilivy  of  tattee  rul«a 
of  Isv  depoBila  uaen  ths   f^ets  apucarJuRg  in   the  c^ae.     Xne  s»«t«r 

th*   '.'iEllnga  nf  tb«  «*»fe'<r,      i»  trU*  at«»te  ©f   th'^  reeor«l ,   th* 
^jestl'sn   far  this   oo«rt   l«  ^hethflr  te*   lindior-e   ar«  cli»nrl,y  jau^ 

329   111.   lOS;    iaftith  Y.    i>eg -\g  aigvator   v^.>    27d  IIX.    328;    ^tanlSX 
Tji^S^aSiSj:*   146  Il\.    Api>.    10*r>;    fer.-i  ^-fiy^y,  y.^  .^f^vy*    24©    Hi.    Aftr, 
40a,      /hie  rui«,   w')ich   1»  bS»<«lng  a??©a   this  court,    defendant   do«a 
B*t   ««eK  to  reeognlie  in  Ijri^i    or  argument,   and   ai'ter  listening  to 
oral   ftTigiiieeBt   8!»<^!   carefaily  c&Bfidoriiijt  the   SYideaoe,   *«   find  it 
i%T»o6£iiL:le   I'cr  a«   te    cay  ( s^r^lylnt    tfiie  rul«)    t  at  vlip    flfi'lrs^  ©f 
the  B^Rt^r  as  li^froTe^  "by   Ui'    cii^iaovllor    should  b?   reversed. 

It  Is  «staVlis&e4  "by  th«s  evldftae?  that  while  tiae  work 
Tas  Ibsla^j,  dooe  the  building  ol"  dofpcdstftt    frll;    thst   thp   cojc^iais- 
snt   t-}i«r«upoa  ewpl^y^i   9  houa^axiv^r  -^he   rulijftd  Kf>   tJae  wall,   and 
that   coJSOl!tl»j»ct    tbsn  put    Ir   supporttfir^.  pi«rs,    :f't«>r  ^hich  tlis 
^■soke  wer«  rwRortd.      *«^  tfttnic ,   tro,    it   i»«   fstftlllsfeed,   net  rnly 
Vy  tb«  STlc'ancc  produced  fcy  cctoplilriitrit  tut   r.lso  by   tb«  (•videKoe 
of  ritn*«s«s  for  th«   defendant,    that  d«f«»dar]t'G  buli^lag  haa  tseen 
•reet4>d  oc   *ic:  eld  foundation  which  vas  not  eyaBaiR©-:  b*if>r»  th* 
tull/lair  VMS  put    th«»reoB;    thi? '   for  sdr*  uttofrtalri  Ipccth  cf  tlB*'    the 
•1?.  foniidatloB  had  been  ex^tioe^d   to  tbc  elw  eata  si'tsr  th«  orJ  .inal 


ri*fi- i'ii'<'^    Myf-si  ■■'■isfi' 


asgenis.; 


'  -'Vl^S^.'  *i 


■uii   aa«^  *5ij.s;5a4^  mil  t« 

»*  a«ilai»^fi  ,^'iemmt0»;i  'iss^<v^^t  es  s®»*.- 


I 


hull  (ting  «&«  (laAtroy*^  \t3  lire,    oui^   t^«i'.   t&a  XaXHu^  of    t,u«  d*. 
f«n<Uat*fl  ^ull'ilng  was  eta«    \.o   ta«   wui&biia«i  »:    ma  oii    ioua^atlia 
r«Ui«r    ttiati   to   -my  n^-^i^tia*  ox'  Ux*  c^su^iixiu-njit.   ia    ^Jiui..  uiu  «ork, 

wltn«*3««,    -inl  tiiare   i«   ^  'Uitot    cona^ict   tm  i.i..tc*ial   l'.-»ot8   cJ    tn« 
caatruver By.      und«r    «uei:   o irc-ui&st <*£>«•  e  a  r^iiriiivlae^   'iaujt  &ufit 
d9p<Midl  Tery  ttucii  upoc   trs*    Macsin^  oJ    Uiu  ».»&i«:'r  »t4C»  j*^-*   «i,4   -i-urA 

ehMT.cellor.      It   i«   true*,    ae  d«f*n{!«uat  T>oint8   out,    sb,*  pro'lue^d 
tho  largf-r  nu^iV^r   cf  wltnessea;   V»i   it  hrv»  elt.firt  born  eall  by 
this  vniS  other  courts  th&t  t«ati&eBy  i»  to  b^  s&i^<.ed  ajsi  sat 
ccuoted,      ?^e  »ill   Blef   aa^  that   s»  important   sxhlbit   r^o*-*  B»t 
3.prJ»ttr  to  be   contftlu"!?   in   th«  record, 

?©r  tb«  r^^wone  iBdl  ti&ted,   the  dearer   is  aiiiwat^d, 

&*C9<mftr,  P,   J,,   ar.5  li«Sttr«iy,   J,,   c«ceur. 


,mmmm  «.»it.  «isf*^H»g^ilv««»  ,.  ■4i^;j»»*« 


Ti'\'.  ->  '^:"!.   ■fe'^''S*i-?rf«'- 


^i»iSAL  IfROM  SOKI  Jl^'ajr-tJWrai 


JiARITf  >XC;v3.{«ca  and 


oy  caiCAQo. 


BH.    JUvraCK  r/vTCjiETT  DstlYKRSy  laS  OPUIOK  OF  THl  COURT. 

This  a|>p«a.}    in  hy  th«  ulaiictirf   I'rois  «  jud^iSf^nt  «b* 
t«r*<l   ir.  f«»v©r  of  tJi«  det'es'^ants  iir-.©r«  t>i«  J*lE4iK.»  ©r  tl-i®  «e-u3rt, 
Tli«   st&t«&«nt  of  Glain  <;iaale««a  suit  tj  pl&ir.tiff  at^alnst  4i«- 
fes^iants  for   the  alleg»d   conTer«li«n  ♦:*!    a  ifioR^  irtJcn,  ?lti»  ecttpoa* 
acn«x«d  thereto,   ic  alleged   to   be  ci'  ths   total  T<v}.ue  of  $108S. 

Xh«  defecse   eet  up  iu   U\«  affidavit  ef  merits  is 
tHftt  t&«  feoji(2  «as  delivered  to  4«f«ii1^j£te   aie  ooll»t»ral   Stteurity 
for  the  perforfiiMJce  of  ccretiMits  aiBo   eonvdiiions  of  &  cert&iK  le^suie, 
vMch  covei^LiXite  and  eocdltieas  have  Ast  l»eea  j^«rfer3t«d. 

aie  evidencje   liseXosea  that  en  K&y  2C»  19  26,   t.he  de« 

ferdanta  entered   into  &  wriEtett  agre^aeat  t?it>i  on*  Armr,  1?iiit« 

vhereby  they  debited  to  her  the  etorereoK  }aa«r>ti  as   fch^  iti3,rlg@ld 

Oeffee  ^Shey  »t  301  Qr&ce   strast  in  Qilea^o,    to  he  occupied  as  « 

eoffee  E^<op.     Ilie  X«seors  ii^eod  that  the  fixture*  th^ti   izi  th<e 

yrwolsea  should  rer^^sis  for  the  use  of  the  l«tssee»   &  list  of  whle^ 

fixtares  is  a.tt%&ii^   to  the  a^re«!iKS)ai   -^nArl  itad®  »  p<-ri  ox'  it.     The 

lessee  agreed   to  pay  iX&O  a  sioath  in  advai^de  or*  t^^   Kith  day  of 

•««a  and  every  isofith  »iid  iB  &dditloB  tiierato  a  eai*  equal    to  eight 

fsr  eect  on  the  gross   sxL>>8  of   eand;,   aii;&rii,    cii^arettcs    x&d  bajr»2 

ffoodft  a&d  fifteen  {>«r  cent  o&  the  sross  sstles  of  scdai  fountain 

products,   sandwiches,  luneu»s,   aoad  slX  other  produota  sold  hy  her, 

due 
the  »&oun.%/to  ^e   cosipated  or  the   last  d^y  of  sacli    .eath,t#fik:u^iiU£ 

on  h«y  31,  1926. 


\  v.    ■ 


«1  saM.T-.-^   V..!.  -._t:¥^i^J^  -^t^'-i^t-  ^:--'!^m  s*fi«^*  -«itff  -^  • 


ii:j^imt-'^-:iM^;m  -f^tmi^  -m0.WW^:  P^;^*  -mk^s^  tAmam  ^ 


As  a  part  of   thlt  n^r»e4intnt   the  l«as«*  ]^ro»l*«tf  to 

h«v«  plaintiff  4eno«lt  with  th«  le«sor«»   "aa  ••ourltjr  for   th« 

earryin^  out  ¥7  th«  party  of  th«  aooon^  part  of  all   of  the  oot«- 

Bsnta  heroin  eentalnod,*   th«  e»«  taouo%&<3   dollar  bond  hero  In  eon* 

troYorsy:   the  »«rocn«Bt   further  eiatinii:      *«£iich  tki4  toAd  oRd 

eottpent  mto  to  1>e  returaed  tey  tt&iA  first  parti»e  to   th«  B&id  Jeaeph 

S.   Vlee  ftt  the   eonelusloa  of  this  leaae,   i^rovided   the  fiztaree  herein 

lieted  ere  returned   in  as  good  a  ooaditieii  as  reeeived,   reasonable 

vear  «b4   tear  excepted,   aad  proTided  thstt   all   of  the   eoTer.»Kta  i>«rs* 

la  contained  hsiTe  beej^  en  her  p%rt  fully  perfor&ed,   the  p«;rties  of 

the  firet  psrt  hereby  a4irtt  te  p&y  to   the  p%rty  of  the  eeoond  part 

the  eu%  of  6^  per  acnoift  ^il«   said  ssone^   is   if«   tiieir  poeeeaelen, 

payal?le  ec^i^ariDttally."     the  lease  also   provided: 

*The  i^arties  of  the  first  i»»rt  vill  eaase  the  fleers  *a<i 
vindovs   In  the  des^iesd  preeaiees   to  he   cleasca   ».%   eueh  ti&«e   ^a 
they  deeffi  neeeesary,   %t   their  oi^n  expcnee,   hut   rxny  and  all   lees, 
theft  or   dai'^&ge  o&uaed  by  t^«  subployc^iS   dux  i&^   suoli   i:^lear>in2  or 
vhile  aues  cleaning  is  in  progress  shall   be  horns  h^   the  p-^rt, l«!s 
of  the  seconi  part," 

jLhs  lease  saee   provided  thai  the  lessors  Tould   "furnish 

stesA  end  hot  vater  to   the  pskxty  01   th«  eeeiMid  p^t  i»  »»iA  rooa 

dttris£  all  the  tlae  that  the  power  plsnt  of  the  first  parties  Is  in 

te 
eperatioa,   and  in  any  event   te  furaiei^/eaid  seeond  party  hot  crater 

and   stesM  fros  Qstober  firet  to  hay  firet  of  eao^  j«ar,*     th€  lease 

\j  Its  terKs  veuld  net  expire  umtil  April  SC,  192^ 

^e  lessee  eent   into  poseeeeion  of  the   ^re&leee  a  day 

»r   tTo  after  the  execsutien  and  delivery  of  thie  l^ase.     Qa  October 

4,  19S7,   the  leaeee  autuerised  ii9T  attorney  to  ta^e   stepe  necessary 

te  eaaesl  the  lease  and   to  recover  the  Wnd.       Ob  th«  sasbe  day  iuina 

Vhlts  gave  eritten  netiee   to   the  defeudaets  i^ieh  reeited  the   eze- 

eutien  of  this  lease   and  the  a^^reeeent  witli  reference  to   eteac^  aJSd 

hst  vater,    stating  that  eince  Isseors  ix-i^i   'f ailed  and  refused  to 

furnietx  the  undersigned   the   etesB  and  hot  footer  on  October  let, 

19 S7,    ;tn<l  on   days  subee';u««l   thereto,*   and  hi&d  defaulted  ir.   the 


&s  ^-mJ^' 


»>fe  T 


%*iiS« 


9«rfem«ne«  of  othar  oondltiona,    ah*   «l»ct«d  to  and  d««lAr*d  tJk* 
lttms«  t«riaiB»t«d   led  aarrandsrvd  pe*«ff«»leB  et    th«  |>rr«ils«».      iucr*- 
after  Ana«  Vhli*  K«T«d  out  oi    th«  oreKisca,   r«fuati   io  pay  raat,   asd 
Kada  deeaad   for  tha  return  oi    tha  ton^i,  vhleh  vaa  rafuaad. 

The  eontrolllag  quaation   In   th«  c«a«  la  irhathar  tli« 
laaaaa  fead  a  right  t«   iarMaata   t}|«  l«a««  under  Its   tenaa  and  pro- 
Tiaiona,   «.•  aha  attaaipted   to  do;   anrf  ^hile  otitier  queatioioe  ara 
raised  and  argued  «•  prefer  to  reat  the  Antciai.eti  of  tk«  c&aa  upoR 
ih«  anaear  to  that  ^ueation.     The  plaintiff  undertook  tc  shev  that 
for  a  loBti  tisM  after  tha  leaaaa  took  ooaaeaalca  d«f ^ndaata  e&uaad 
the  win^ovs  to  be  aleanad  on  the  Ineid*  and  outaicte   three  ticea  ai 
m0*k  iMJl  th&t   in  the  aoiiti^s  of  Au^^at   wiid  8epte»t>r;r,   IB?"?,  defead* 
acta  eaueed  theae  wiBdova   t0  he  cleaBed  oely  onee  ft  aonth;    thiit 
«har«aa»   prior   to   tiuat  ti&e  def^^dfusta  cleaned  the   flsora  ef  the 
praRiiaaa  at  le%8t  oi:ee  a  <i*j,   dNrlni;:  t'^ie  tl»e  thej  c<usaedl  th« 
floore  of  the  ^r^eisea  to  he  cleaned  set  oft«9iar  tli^A  e;.ae  &  veek. 
thia  eTida&«e  vaa  excluded  by  the   court,    aad  *e  think  fir&perly   ao 
for   tve   reaeoca.      In  the   firet  r»Xa««»  t'te  vrittoB  provisier;  of  the 
leaa*  la  to   the  effect   that  the  pre  .1  see  ahould  he  eleaned  "st   autih. 
tinea  na  they  dees;  neeeeeary,*   "they*  mn-axilt^  the  leeaorc.      fhcrs 
ia  no  ^Eblgaity  iR  this  oroviaion  ef  the  :^prtt^«!nt ,    isK?  th<^ra  ia 
so  offer  to  ^rore  that  thn  leseora  fjld  not   deas  the  vT^statact  ts,t  a^y 
time  vhen  they  m&y  hare  deeved  it  r!«>eeaanry.      Thia  naaebigueua  pre- 
vieioa  of  the  leaa*  could  not  be  varied  by  parole  teetiftony,  but, 
la   the  aeeond  pl&ae,   the  leaeee  beiSi^;  in  pceareeien,  re  t)3;l£k  it 
aannot  b«  aaid   that  the-  failure  of  the  lessor t   to   clean  eottlj  be 
regarded  »a  an  evietios,   either  aotual  or  ecmetrttetlve,  vhioh  irxjuld 
Juetify  the  abaBdofiBent  of  the  presfiieea.      If  the  leeaora  were  obll* 
gated  te   cleaa  and  failed  te   da  eo ,   tne  tei.s&t    ia  posaessitA  oould 
have  ha4  the   cleaning  dofio  and  reeoTorei   therefor  cither  by  a 
separate  suit  or  by  ray  ef  reeuupsieDt. 


^«:<,k   ij^t^ME***  fr-^   ^-?  f^.tt-^ift  A*fy   ^^v»j»j-»,»ii.*f*..j>.  ^.rf^^.  ^  »^a«=.-"!»Yt»< 


Vitn  r«i>r«r>e«   to   th*  »ll«g»4  foliar*  eJ'  th»  leasers 
te   furnib:^.  htat  frosi  Uotober  lat   t«  Octobsr  5ia,   «hlci  ih«  vrlttsn 
no  ties  Indleatss  «&t   ths  alla^ttA  dsfault  upon  <itieji  the  Isssss  re- 
lied to  juatii'y  t^s   eane«ll«.tioB  of  tb«  iess«,  axt,    ^tkitm  t«ttlt  Isd 
Ui«t  It    fm»  not  eold   th«   first  fsw  dt^s  of  Oototo»r  but   thers  was  no 
h«t  vstsr   sad  '*V9  h^id  to  aeat  our  owa«  *     Shs   «aiid  thot   i'rom  Mttj 
«atll  Oetelt«r  ah?  heated  vat«r  on  m  «jjui  rao^s;    tiiat  tho  hot  v«t»r 
hsat«r  rsf«rr«d   to  in  th«  inventory  iras  tharo   all  tks   tine   imt   that 
tbay  iitkd  to  hant  tho  v«iter  thaaselTSs;    that   taaj  ussdi  tha  kantar  ant 
that   it  was  understood   ti^at  tha  watar  tr^s   to  te*  js^a^ta^  oa   it  during 
tha  auBKar  alth  thair  a»c  gas.      iiha  astid*   *t«  usadi  t^e  heater  thro«^ 
Uia  siumar  af  1926,   but   Troa  May  to  Oetobar  S,   19£"/»   I  jwtat  h«&ted 
it  on  tha  kitekan  etovs*     tha  heatar  iras  still  tixerc  %£<£  in  ^ood 
shapa,   %a  far  as  X  iaio».* 

J'oaa^  a.   '^ita,   tha  husband  ot"   tha  lasaast   teatifla4: 
*W«  had  BO  heat  from  tho  let  te   the  l^tu  of  uet&bar,  19 ?6,   and   1 
vont  to  l^r.   Tleraueo  and  hr  aaii^  he  wouli^  sae  about   it,      Ih  tha 
aioantlssa,    X   iol4  aii«  X  wottXd  have  to  i»ajr  #12  or  i|13  sera  on  tha  gas 
^111,  abieh  ha  t^f*.i<^  h«  irould  p^  but  he  i^arar  di€«     ^a  dii^'t  gat 
•ay  he«t  or  li^t  vi^ter  &t  all  betvean  Oeteber  lat  and  Qatobsr  4t^, 
1927.*     Ihie  i^itnass  furtinar  s&ld  thftt  on  Qetob<»r  4th  ha  tsli^c-d  ^nith 
Mr.  Iflorar^ca,  witc  tol<^  Uis  that  he  ha4  Just  written  a  letter  npdlogis> 
i&S  for  not  h&Tinti,  loot  vat  ex  or  heat,   sayla^  **Ynt  old  tcAn  la  not 
hsr*  and  he  left  ^ord  not  to   I'arnish  any  haat  or  hot  vater  »htiX 
it  g^te  very  cold."     tiim  vltnasa  teld  hisn  that   that  vae  not  the 
WG.jcratantiing,   and  yierattoa  s«ld«  *Yc«i  are  perfectly  rl«£ht;   I  was 
jttot  vritiBg  yott  a  letter  in  reg&j-i  to   that*  but   I  leit  it.  en  j&y 
desk."     ihl6  tritneaa  fortbar  sai«;  thftt  J^loranoe  piTo^ieod  ha  vould 
mpaly  heat  and  hot  T^ter  when  it  »r&ul<!!  «,«t  rmry  oold. 

the  plaintiff  centends  tiok&t   the  failure  of  a  landlord 
to  farniah  heat   in  aoeordanee  with  the  provlaioB  of  a  lease  ooasti* 
ttttMi  a  cenatruetive  evictioB,  vaieh  Jaa^ifiea  th«  tea^a-^t   in  Kovl&g 


iff:/ J'    J".'!!^'   IJJ.iV-'.  ■  »:?»5'4s»il 

;;!>(?>  w**'.    6*>.^;t     ,»•>  4ijjl''&    »«   i^- 

ifS:*    J-  ■  -  ^"^   .'til  v^   Sa^t 

,7m 


^^^^m'.'.  rMit  wiMg^i 


9&X       •'  ■i'^     'S.-.:--- 


fro*  the  pr«ft:i»«a  and  li'  he  ttnarmm  rtltoMvm  :iiR  from  th«  payment  sf 

r«Bt  thereafter  aeerulag,   eitiiiff  la   euppejrt  oi    thie  eententioa 

Jr^*\<;y  ^«.  ^^^iwya»  aoa  m.  a^p.   2»6,  m»»fen  y.  itfriaere»%nn, 

a07   111.   A!>p.    UU,    and  Mgrgan  v,    yj^rllt^,    ail    111.    Ap?.    317, 

la  ^yA«;y  ,Vt  *fl^i!&aj:.>iL...t<«.9g.f .  *•  «»!«: 

*Xt   ic  ne^   U^e  w^ll    toitl^d  l^w   t.hat   failure  of  e  laadler4 
to    fuxciah  ht>»t    lis   •»«   api»rta«snt   iji    iccord&rso^  Mta   the   te>n&e  of 
the  l«&se   Aoiouats  to  «  «cn«tructi've  eTistion,   '»hich  Justifies 
the  tei^t^jtnt   tb   ute;ui!l&f:ln^:  the  prosaisee." 

Ib   thet  opinion  we  q>t«t«d  vith   >%pprovaX  4R|  adopted 
the  expressloa  of  the  Haprtx^n  Court  nf  tne    ^ti^te  of  iiew  Y^rk   ia 
l^aX^mrA  ggj^ty  vo«    t.    Bon^-lt.  195  is.    I.    App.    Piv.    132,   139   i>.Y,a. 
ICSO,  "shlei;  pointed  out  the  reason   for  the  rule»  a<^«l;^,   that 
Pe'CP^e  ^>^u>  lived  la  ten^cest  houses,   ap&rt&est  hou»«e  »ad  a9&.rti&«i)t 
hotels  cottia  have  ooctrol   only  of  th*   inside  of  t^-*ir  ova  limited 
dfoBlsed  presidsea,   and  th&t   coalitions  unknot^n  to   the  luaelent   3oa« 
■«a  law  h^  heea  thus   ore&ted.     \>e  ^^re   ile>»Qsed  to   frdhore   to   the 
nftle  there  auaaaunoed  for   the  re^^ns   stated. 

It  is  cot,  however,    airery  fsillure  to  furnish  heet  pre-> 
slsely  &s  i^ro-vided   iu  the  tei&s  of  a  lease  »hi^  can  tiS  heiri  vo  |>« 
a  eobetruetive  evietioa.      Such,  sk  rul«  trould  be  srbitre^y  tiftd  ua* 
reasonable.     Ill*  lh*©ry  apen  t^feich  »B  evicti«a&  is  ht-Xd  to  juetify  a 
refusal  to  n^ajr  r«at   is  th^t    the  lax^dlord  Is  gulltj  of  &o%«  act 
vhiflik  ftanifests  his  iatesitlea   thsit  the  teei&at   «£i4»ll  ae  loager  eajoy 
the  peeseseiee  of  the  ^realscs.      :th6jre  is  ae  ^roof  in  tae  record 
here  that  heat  vas  aetu&lly  aeeded  betareec  the  first   ga4  fourth 
days  of  October;    lade«^ ,   tk«   furnia^ilag  of  aoat  under   ^ama  degrees 
ef  temperature  atight  aaount  to   an  etiaticn.      Xt   is   i.&poesitle   to 
read  the  reeerd  here  vitaeut   the  soxavictloa  that   the   eoi&piatat 
aboat  la&k  of  h6at  was  aot   the  &otiv«  ■wiAeu  eaused  the  lessee    to 
■leve   from  the  pre&ises;  moreover,   the  lei»s«  was  aot  of  «a   ^i^^t- 
at  eat. 

The  proof  is  wholly  inoufflel«mt    U  eetahlish  either 


d-lt^ii'it  ibiut  i9%i%  9sSi  ^&i,»'mi<»4  £'«^»a  X'^£«tfif««  s#'f  >£$«  ^i?^  %%9iS 

'f'SS.'Ol  fJ!^   .$«««(«»  .^-4f^.  fl^m  Ml  '  <"  '  -^^  t«    ijMi    iJ»4« 


.-- ^ -.ii:':-^    ■':  •■';;~    *-i6 X  ?  ?>.' 


•is-^a 


Ml  atttu^I  cr  %  ooottruetiTe  •^ictioa.      ih«  »tt«Bpt  to  r««oia4  th« 
!«»«•  r».u  th«refor#  not  jaetlfitdi,  and  •!«€•  ta«  X«es«e  Jias  r«tra««d 
to   fulfill   tlic  ccvvrunt   for   the  pay&ent  ol    r«Kst    \J^»  o»u»r  of  the 
tTd  is  not   witltltt^l   to   the  return  of  his  eeeurlty  until  su«b 
QOTer&nt   Ib   cokq11«<;   elth.     Lesnorc  tfTt:  tiierefore  justified   is 
refualR^  to  d«liT»r  up  %ht  boB'i  eud   tnere  nae  bo   coav«rci«tt. 

i'er   the  re&soc*  indicated  the  ju<i.j»efat  of  the  trial 
mutt  i«  affix&ed. 

O'Coonor,    ''.    J.«    KQd  i^Q.tureiy.    J.,    coQcur. 
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ISRILCI  KXKSJUUlACfit 

X>«f«adaBt  la  i:rr«yt 

PlaOatiffs  in  £ry»r* 


i.>W-6-09' 


atROR  TO  CIRCVIT 

couf;r,  COOK  couFrT# 


MB*  JUJIItli^   KaTCHBTT  MXIVEHSl!  tl«£  OPlMItai  OF  TES  COUKT. 


Plalatiff*  in  error  war*  dsfends-nts  la  the  trial  oourt 
aad  ettck  by  thla  tirrlt  to  rerertc  «  deerM  la  faror  of  the  cost* 
pX*ln«nt  upoa  a  bill  ta  for«oXoaa  aa  oUegati  KaeohAnlc*o  lion 
asftlaot  oartaia  foraaiaaa  o«&a<i  by  thcai* 

Tha  Aftvf  fmiad  a  Ilea  to  th»  n&ount  of  '4'i>fi^  aad 
Alraet«d  tba  foraolaaure  aad  sala  vt  tha  praalsaa  upoa  faUura 
•f  dafaad.'oita  to  pay*     Tha  eaaaa  waa  t^ard  by  tha  ehancalXasr 
upoi  aa  aaaaadad  bill  aad  tha  «as«ar  of  defaadaata  therat«« 

It  la  omiaaded  In  the  flrat  place   that  tha  ooort  arxad 
la  arrsrrullag  a  desaurrar  laterpooad  by  dof^adsata.  prior  to  tha 
fillae  of  thair  an«war«       It  tha  oourl  arrad  la  this  reepeci* 
dafaadaata  «&lTa<l  tha  tmwm  by  aaewarlag*     Plop  t*  Haaford.  218 

in.  ^-611  Mfi^v*  us£^»  ^^  111*  3201  m^sm.^'  ift£fa4fi* 

107   XU«     pp.   514* 

Tha  bill  allagad  that  tha  loraalaaa  ware  regiatarad  undar 
tha  Terr«ni*8     et*  and  thr  defandaata  urtfo  that  tha  eoa^lfiiiaaat 
failad  ta  dlecloaa  proof  of  aatlee  ao  renulred  by  aaetloa  98  of 
th!it  net  (aaa    «lth«Uard*n  111*  Kot*     tat*  1927*  ebap*  5Q»  p«  676) • 
Tha  auit  la  thia  oasa  la  braaght  by  tha  ooatractar  agalaat  tha 
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flail,  #t  ,«Sfe6ift  .»?iNs5«i5^^^  mtma9»>  M  »«i-«»TE«e/¥«  ffi.i 

*^M  *m/^  'Jtn  im 


-a- 

ovwtr  and  «a«  ktg^un  ^Ithla  tte   tlae  XialUu  by  Mm  statuttt*       Th« 
purp*a«  tf  aotiee  in  such  «acts  !■  to  protect  third  p;«rtlos  nod  notloo 
is  ijBsat«rlal  la  u  suit  brou^t  by  tho  contractor  agalaot  thm  oimor 
within  tha  tin*  fixed  by  tho  stntuto*     Hnclyii  t*   IooBborg»  299  111* 
5a»l     Chlooif  A  Blvor  LwJaer  Co>  ▼.   V«lXoMe>.  306  lU.  415 »     SowAor 
Roil  Co*  Y.   Coacrogatloa  B«»ol  Moaho>  16»  111.   ^pp«  371 1      «lth  t. 
Msi«u^iitt,   ia»  111.  App.   529. 

Omo  of  Uw  ItOM  aliened  v&k  for  extra  work  for  rAlelsc 
the  baeeaeat  of  a  bulliilng»  ausd  for  this  work  a  paper*  tnhleh  pttr- 
perte  to  bo  a  proadlseory  note   in  the  eua  of  1156 »  wan  glv*?a  the  eoa* 
plalnaat*     The  euppooed  note  is  signed  "Sarah  Hosenberg,   per 
Rooeriberg**'     It  Is  aot  dated  but  proMlooo  to  pay  the  bur  aaaed 
wlthla  flTe  atoaths*       The  alleged  note  wae  not  paid*  and   the    ittomoy 
for  the  eottplnlaaat  on  the  trial  offered  to  retara  It*     Defoadante 
ooBiead  thnt  the  dellrery  of   this  paper  aaoaatod  to  payaeat  aad  cite 
Hoodie s,s,  T»  He^<i^,  112  111*  10S«       i'ho  author ityt  hov;<»Ter«  does  aot 
sastala  the  oeatentlont  aad  w«  think  It  is  withoat  eubst««tlal  aerlt* 

It  Is  also  urgt^d  that  the  work  was  aot  canspleted  aad  that 
tlwro  was  ao  oertlfloato  frm  the  nrohlteot*  as  to  the  eoapletlea  of 
the  work*  the  evlonoe  Is  ecmflletlag*  There  was  eTlu^nee  tending  to 
show  that  BVperrisloa  by  the  <'^rchlteet  was  walTOd* 

It  Is  aot  argued  th^^t  the  6^9x^9  is  agelast  the  aaalfoot 
weight  of  the  eridttaoo*     The  abetr&ct  does  aot  coaply  ^ith  the  rules 
of  this  court  la  aaterlal  reopeete»  and  we  will  aot  8e.<^r«h  the  reewrd 
to  reverse* 

for  tha  reaaoBs  iadieoited  the  deoree  Is  affirmed* 

0*Coaaor»  ?•  3»,  aad  ]I«:;arely»  J**   ooaour* 


i 


*«s8  *m^.  ux%  «su  «flnri.ttftMfffllffi 

•.*avo     .•  .  •  ;*^^'^    "-r^  ■■•'5'   '^*    «#1tt»ti 
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ILADYSLAW  S0KOLOW8KI    and   JOliJJ  )  __        ^. 

KARCIKKOWSKI ,    as  iBdlrldusaB   un4      )  J        /         ^f 

0<  loi^  £u>ln«««:  as  thw  P«rf«otlon 
Parlor  yurnltur*  Co., 

App*liHnts, 


KUMMV  SOJLOLOWSKI   and  C?IKS7:^.R       ) 
Aop«ll«A».  } 


APPEAL   JJ'ROlt   CIRCUIT    OOUBT 
G?   COOB.  COUKXY. 


lU^.    JU STICK  KATCHXTT  DKLIVSaRD  TiJH  OPIItlOii   0?   tSS   COURT. 

Thii   iv  »n   appftal  lay  tUe   oosiplaituiita  froB;    «  dtforeo 
vhloh  dlitsls>«d   taoir  Mil   Tor  vamt  of  equity. 

Th®  bill  iraa   riled  kay  7,   1927,   and   alleg^i   that 
Vladyslav  Sokolowskl   and  John  ksirolnkoveli:!  rcr«  MigJigctd  Id   the 
builRcs*  of   selling-  parlor   fumitura  at  T/hol«8ale  and  r«t»ll  undi«r 
the  niuat  of  Perfection  Parlor  Fumiturt  C(Ma5>s»y  at  Chicago,   llllijoia: 
that  on  Dectsbar  27,  19SS,    compljilnisnta  «arst5r«d  into    a  written   oon- 
trn«t  vlth  th«  dafandanta,   whereby  coapl^inanta  pureha0«d  froK  de- 
fandwitc  for  |3d,000  and   th«  aoayaym^ce  of   certain  lat:;4c,   ull    their 
right,   tltla   azj'l  iatercet   iu   '^iXi'\  tn    the  p^irtr.erehip   tueln^ev  known 
at  the  Perfection  Parlor  i'urniture  Cofiipaiiy,   logatiuar  with  the  good 
will    InoHexit   thereto. 

Aa  a  furti.er  ooneideratlon   for    the  covei^finte   to  be 
perforaed  by  eoiBplainaata   ari->   trie  payaiejiit  of  th.«  puroaaae  priea, 
defen-lante    lor   themeelYee,    their  heira,    executora,   admin ietra lore 
and  aealtcn*  agreed  jointly  and    aeverally  to    and  with    the   conplain*' 
ant*   that   "for  the   sp^ioe   cf  rive   (5)    yeara  iiaiaediat«>ly   eucee«?di»£ 
the   execution  of  tale   .-^ire'fr&ent    they  vlll  sot  witnln  a  radlua  of 
twenty-four   (24)    olty   blocke   froa.   the  preeewt   elte  of   th*  1-md   Jind 
buil-nng  wherein   the  tuuin^as  o'.'  cold  Perfection  Parlor  JPurnitare 
Company  ie  now  trarisaeted  and   conducted,    either  directly  or 
indirftotly,   9n^.a^^«  in,    conluot,   .iH^lntaiJi,      '         -,    control,   or 


\  ■  i 


•^.^m^ 


*,^..     i!>:.--i'i-s  in-:;^    «v,i  i,' rfr.'.  !"* 


!»*-®  li«»  J  j^  :-t}»l«i« 


.M 


'^'(,  *,!.VfA»?*^'5  ■*•';? 


''!9l«-V.:fi)«Sift-''  ^^'1 


fV^iv? 


i^>:^m  ,^i- 


01i«rat«  uny  bu«in«»«  competing  or  int«rferlnt{^  with  th*  \>u»in«s«i  nov 
eoBiluotcd  by  th«  aikld  ftrfcetlen  Parlor  yuniliure  Coammy  aiDi   thftt 
th«y  vUl   not  Jolnt^Ly  or   fyt^rtklly  within   th*  Stat*  of  Illlnoif, 
4ir«Qtly  or  iri41r«otly,    ^Hhnr   (or  thtmtmlrwB  o:    auy  oth«r  i>«sr»on, 
firm  or  oorporHtlon,   eall  upon»   oolicit,   <ilvr>rt  or  t><x:«  Hfa^y  or   at- 
tempt to   solicit »  diT<<>rt,   or  y  any  of  thi*   cuatj&ors,   bu»l- 
B«««  or  p*tronis>e«  oi    th«   si^idl  .-^^rl  action  Parlox  i'ttr^lturc   vo&pitxiy; 
fts.l   It   is   S!p«eirioally  undorstood   unA  a^oe;^   that,   this  Qnywoiat  on 
tha  part  ol    tJa«   said   parties  ol    th«   rirnt  part   Is  »■  »p««irio  in<!!uc«o 
nsnt  and  furtlior  considarfetlon  i'or  th«  pcty«n»nt   tc   inf^  acid  parlss 
of  th#  Mrst   oart  of  th»  parortAB©  orlc*  hereinbefore  mwatlona^,* 

ITbi*  bill    alleg*-!   th«  rlolatlon  or    th*  j»«rt  of  «!<»f  ^«<3aDts 
of  this  co"To«ant   lo  rcstrictlofi  of  tr^de  «b  5  pr&yo  <   for   an  iBJun«- 
tlen  rsstralfiins  dsf*'r('!»otts   froa.   such  violatl©R,     Opoi;   tixe  fllUi^ 
#f  the  bill    a  t«)  i>nr»ry  iGJunotlon  Issutd  sui4  th«re%fter  tht  (l;— 
fSPidantS  filod   a  Joint   ».nd    B*v#ral   answer  In  whio.>j   thsjy  «i'?«i«5id[ 
that  ooiU7>l  i3iln«tats  ««r«  engaged   in   ih*?   buslnAss  of  rotoll  parlor 
famltur*  busln^isa  %»   s^t    lortn  in   th»  bill  of  oocsplslxit*  but 
avsrrsd   tliat   thsy  were  engMgod  Ir.;   the  Trhcl«saJL«  trade  only;    tiint 
th«  dsfendants  ware  «ng:fg«d  it:   tha  satall  buein«es  und  therefore 
vers  not  interfering  with  the  eoaplaia»nts  in  t)xe  wholesale  buei« 
ness, 

ThB  oause  was  put   at   issue  ><r«d   the  ch>«rieellor,   yter 
hearing  the  eTid#nee   submitted  by  the  reepsetivs  parti«K,   tuat^tuuceA 
that  hif  would   otter  a  deeree   in  favor  of  the  ooibpl»^inacts  and  di- 
rected  counsel  to  pirepare  »uou  a  decree. 

Thereafter,   defendants  filed  a  p^titicaj   in  whtoh  tney 
sat  up   that   since  the  laet  prooeedings  wars'  had  petitioners  learned 
that   ooeplbinsnts  had  incorporated  as  a  corporation  an«1  were  doing 
business  «s  the  Perfect  Parlor  furniture  Coispat'.?,   Tnc,        h#  petition 
asked   le-iT«  to   produoa  evid«tnee  that  ooetpl&lnani. :  .^-ocrporatad 

as  a  corporation  on  April  2,   19  27,   and  asked   that  the  bill  be 


s  a  /ys  • 


[  t>'i  <?f«W'    '•^ 


«9i»»^ 


ai  aoil-Ut'  ■   ai?ii*i 


■»i  .«  >;■-     o :;»;     «av: 


)■  ■»*)•.     «.  f-;' 


was  ^^      .;t.;- 


^;»t'l»*«i.    JWK    (WWW 


Co«ipl*iia*Dt«   aiia«or«d    till*  pelitior*,    Btiktlng,  thht   th|ry 
htt4  «pi>li«'il   for  a  fih«rt«r   i'or  u.  oorporatiou  on  April  3,  1027;    that 
tht  oorpor»tloa  charter  vaa  lsiiu«4   to   tto«  i'erfcst  i'arlor  fun  Itur* 
toBip<4i,>-,   Inc.,   and  that   •al'^   chjurt«r  was  r«eorded;    that   they  had 
B«T<ur   itiBuad  Any   »X,oek  nor   fful»«ttrlb«d   for   any   stock  axoept   as   in 
their   }  Irat    ao^lloatloii;    tnat   th«re  wa»  noYar  a  ateetlng  of  tli«» 
atockholdars;   that  notie*  '^^u  nevar  >,iY«n   to  auy  of  tho  creditors; 
that   officers  wera  never   el'^ct«J,  aoney  nevar  deo©«ited  under   the 
naae  of  Perfect  Parlor  Furniture  Ctmpnny ,  Inc.,   ana   that  »erchAnii»e 
vaa  neither  ordered  nor   sold  un^er  \t»  nniBe  up  tc    ma  inoluding 
JioToaber  1,  10^7. 

Th«   court  hi»Qr''.   the   eTldwioe  aubmitted  by   th?  parties 
Mid   file^l  A  ffritten  opinion  recitlnt<  tJie  fsicta  &•  he  f&und  them  aad 
the  reawoEB   for  xhich  he  iriiie   constrained   to   4iBjj^iBS   tne  bill  of   com- 
plain ante. 

It   appear*  therefroB  that  on  c^aron  23,    1927,   th«   eom- 
plain ar;>t»  executed  under  0;ath  a  at&t^Kuent  of  inoorporatlon  for  the 
purpooe  of  fer^nlng  n  oorporatioTi   t->  toe  knoNm  as  Perfect  P&rior 
furniture  Cota^any,   Inc.     This   stato^vent  rocitssd  that   all  of  th« 
capital   stock  had  heen   suhsoribed  and  paid   for  with   cash  and  the 
property  which  nras  conceded  to  t<«  the   sa&e  property  and  ^ualneee 
fonserly  ovned  and   conducted  ^y  l^arclDi<.on8JKi   -^ati  SAJeoloweki  ae   co- 
partners;   that    ilreetors  were  n^^ed  and  all  th«  legal  re^ulreffiente 

oomolied  wltii;    thnt  on  April    2,   1927,    the  jJeeret'U*y  of  otate  ieaued 

i^erfeot 
its  oertlfl   ate  and   certified   that  th^Parlor  Furniture  Company,    inc, 

was  a  legally  orgaxilxed  corporation  under  th<;  l«w»  of  the  I3tate  of 

Illlnole;    that  this  c»>rttflc<ite  vas  oa  April   7,   1927,  duly  filed   for 

reooriS   in  thi»   office   of  the   Recorder  of   Deed*  of  Cook  county. 

The   court   etated   that   th**  i*erfect  Parlor  furniture 

CoBpat.y,   Ir.e.,    thus   catcs   intc    full  h«in&  ae  a  dj»  4,u*'.^   corporation; 


X%»i'i  #»««#• .  ^»MM^  „  mi-i 
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that  Uic  thr*c  4lr«atora  naB«4  in  th«  e«rtlflcat«  of  lucerporatlon 
w«r«  by  dtatuta  •xprcccly  aut;iorii«4  to  iiold  ol'S'le*  until  th« 
firat   •jutual  B««tinii  oi'   th9  stoekholdcra;    that  th«  rigi:it  to  aain* 
tain  th«  action  coui.d  sot  b«  both  in   tne  partner atiip   uni  th*  cor* 
porfttion  &t  the   auae   tlw«;    that   it  must   b*   conceded   that  on   th« 
yrtrf  'day  th«  o«rtli'ioat«  of  ic corporation  vas  filed  for  reeerd  '^'ith 
tho  rooorder  of  d««do  the  corporation  had  tha  rit^ht  to  etoiaonoa  to 
do  business.      Xho  court  vas  of   ta«  opinion   that   it  vouli)  n«c«asarily 
folio*  tn»t   if  it  had  fully  •uoe««ded   lo   the  rl^ghto  oi    th«(  oopartnars 
to  transaot    the  buain«aa  in   tiu«stion   it  had   mt   tiie   Bame  ti«i«  uni   to 
the  eane  esitent  suoceoded   to   Ux9  exolusiye   ri^t  to   institute  and 
Maintain   this  action,     th*  court  in  faet   found  th«  corporation  vae 
at   that  tiae  doing  busintas   &b  each,      it   furtiier  appt».ra  that  the 
•oaplainacte   atuted  under  oatn   to   tne  Siecretary  of  iJtate  that   all 
0f  the  prop<?rty  owned  by  th«B  as  eoportnera*   including  goo(t  will, 
had  be«n   turned  over  in  payiaent  of  the   oapitai    stock   of  the  corpora- 
tion;   that   they  hsid  fiiside  this   eworn   Btaxeii,«nt   J  or  th*  purpoee  of 
Inducing  the  £»eer^tary  of  State   to  i»»ue  hla  certificate  of  incor- 
poration.    The  court  held   that  vrtxtxi   the  co/ooration  csine  into  a 
Jl2   J"^*  being  the   conpl&lnruite.    In  view  of  the  etat«i^.«Bts  made  by 
them,   would  be   eetoppftd   to   aeeert   thAt  ta*^ir  8t«i;eiti«nt  of  inccr^sera- 
tien  irae  fales,   «ud   that  they  had  retained  all   the  property  and 
rights  vhieh  under  eath  they  stated  had  been  uaed  to  pay  for  the 
eapltal   stock  of  the  onrporation. 

A  motion  was  osade  by  the  e«ific>lain4Btii  for  leave  to 
Miend  their  bill  by  mokking.  the   corporation  a  party  ce&pl&inant,  but 
thia  motion   tiaae denied  :^i  the  dearee  entered. 

it   ia  axfe'ued  by  oospltiinanta  that   the  court  •rrHt^  in 
4«nying  thes  leave  to  auasd  the  bill   amd  in   entering  the  .'leeree 
disniasiai'  the  till.      Aut  oritiee    ^re  cited  by  ooHipl?j^inftnts  to   the 
points   tix%t   the  exeroiee  of  corporate  right     presupposes  &  previoue 


*?rf''..'^  T*  .*•*•"?-'  *»^*  -t*'**?  r^^iw^  t'vKMftoj^*  t^f^'t*  si«t*iMMi  i:»«<w»A  Skxi't 

■  ■    ^^'s;  W'i   •-   •i)i8^»':*«iiMf^'irtiif^^*4'**»^  1£»^  »SEI>«e  t»^il»>  iffi^^  «*risli 


orgftnlsstioa,   and   that  without   •uoh  org*nls&tioa  an   uttooi^.tlon 
««n  do  no   oorpor»t«   -lat    u^.  1    It  but  *  oiert  nakad  boiyi    that  •  ^^rl- 
vatr  chartur  !■  a  ffi«r*  off»r  which  la  r«Tocable  by   th*   at^t«;    that 
th«  prlnary  franculne  ol'  a  oorpor&tlon  is  nothlxa^;  uov  thau.   the 
right  or  prlvll«g«  oT  b«ing  «  ««>rpor&tlon;    tnat   the  payment  of 
•took  !•  »     o  nriltlon  ureee-int   to  b<«o0{alng  a  l^'f*!   oorporatlon  in 
Illlnoia,    nri'\   that   a  coroor^tion   CJ^i   «urrftn3«r   iti   ««rtiJlcate  of 
Inoorporfttlon  bofore  usor. 

Intftr«»tlng  a»   th«»e  pointE    .:     ,  .Ink   a  ccnoidtr- 

atioD  o]'  thwn  quit«  unik<ieea  'ary   to  &  (t«cl»lon    -f  ti>ls   ona^ ,    sine* 
it   clearly  appf^iixa   that  the  stockholders  oi*   the  suppoaad  corpora* 
tloB  and   the   eostpl^inant  ovn«rs   ol    tUf»  partr.arsi^iip  ars  ^ractleally 
Idantio&l.      *e   cax-.   b#r  no  basin  for  nr.   eetoptJel  insofar   aa  tiieae 
dafacdaats  are  concerned.     Th«lr   coveti«JRit   in  restriction  of  their 
right  to   trada  waa  aaaignable,   (JL>i<jdri,oh  v«   Peov:^^f.   37   111.   App. 
604;    141    ill.   665)    irr«ap«ettT«   of  th*  faot    that,   the  rriting 
failed  to    etfite  that   it  wue  binding  upon   the  aaaigneec  of  coB- 
plainante.      In  aubstii:  c««   therafor«,   aaeuAing^  the  org&nizati&n  and 
•xitttecca  of  thfl   corporation   and   th&t  the   contract  in   ;rj@etion 
had  been  tranrfarrad   to   the  cmue,    ita  ritiUte  $UQdi  these  of  the 
eoEai)lain«rit8   copartners  are  identical.     Squity  has  respect   to   the 
•ubatance  an  I  not   the  foroi,   Ht\<i  it  mssJseB  no  diff  ^'Tenca   bo  far  tt^ 
the   ieft-niante  djre   eoneeri.ed  whetixer  the   coKplainunt   ip  a  prjrt- 
neraiilp  wit  >  aihom   thay  oorafianted  or   »  corporation    to  Trhoa   their 
C0T»naBt  hae  been   asoignad.      Thin   court   Is  cct^^itted   t^   the  dcc- 
triaa  that  vh«r«<   a  corporation    la  organised   to    taka  over  and   can- 
tinua  a  buaineae  thereto lore  conducted  by   tu;   in-iividual    and   i<>uch 
Individual    cwnirey»    to    tiiis   cori^or&tlon   all    the  aesctP   of  the  buei- 
neaa  in  axahange  for   atooii  in   th<$  eor^oratioa,   th^  corporation   ia 
liable  to  pre-axietin^  are-litora  of  mteh   individual   for  the.  satount 
cf  hie  iadabtadneaa  to  theai.      iuiom  Juufe^bor  ug^   v.   yyiedlander  xoac 


'i^: 


%etim'»ti  ■■ 


'^pto*':W.,*»J:- 


^.,    24u   lU.    Apn,    495;    ChlomitQ   3te«lUng  k  BTlnlaa   CiyrB,    T. 

SallUui,    S46   111,    Apn,    5.^8. 

To  hoi  A  that   »  oorpormtlon  w  ich  sucoeedttd   Ic   the 

rights  eund  propertitt  of  a  partn«r«hl9  miti^it  not  auilnitain  a  auit 

baa«d  apor  <i   contract  m^*A»  b<$tv««rt   third  pttrtiaa  aii'l  th«  p^rttiar* 

■hly  froft  whieu  It  puroUrta«<!t,  would  ba  a«  unroa8on»bl«  vkt  to   nay 

tbat   b  coBoIalnant   oouli'i  not  aaintaln  ala   suit  in  oourt  if  ha  put 

en   a  nav  coat  valle  th<»   suit  waa  ponding.    Andres  v.   Morgan .    62  Ohio 
St.   236. 

V«  think  th«  court  errad  in  diK:»l»aiDti  ib«  1»ill   ^nd 

abuaad  ita    ^lacr«tlcu  in   r«ru«lag  to  pan^^it  an  anandc^ant  by  irhich 

tha  oorporation  aight  hav4  ba«a  Jolnitd  aa  a  party  cosiplainint. 

For  the  remaona  indicated  tha  daere*  i«  r^fvaraad  ?«Jd 

th«  eauaa  roKandod. 

KSVSSiSS  Aim  RSIfAKTia:!). 


O'Connor,   >*,   J.,    rjid  aiaJ5uraly,   J,,   eor.cur. 


AS....£.^^-S^'^,M^MMijLM-^-.^^  ''^'^^  *^*s*  •'^^  ^*^  «»aE 


Li>->   c.b    ,  CBa^oM    >  V  jL?_-L"/iy:-     •; 


•  d  S^   •  it's 


»2tll  ^  J 

Hear.?:  H,  .'^■,chkeid;}i, 

L^ftadnat  in  i'-xvQtt 

▼  •  )  JSRKOR  TO   CIRCOTT 

JM  *»•  flUiUi,  M.U.a  sfiiT  j      COUIlf,   COOK  COOTTY* 

DETKJBAU  BI>I.<.u:«  RADfOlI.  MOCSIE, 
nCBSBT  E«  CRO^Xy  :.t«t«U     tteriMy* 
and  caiCAao  riTUi  &  ihost  c(a^?AN'f, 
its  Triut««a 

Plaint  iff  •  in  a;rr<nr» 

m»  JoriTiCK  itAXcHeTT  lyjwvsiaej)  th£  o?isri<^  o?  riE  coup.r. 

3()lm«14«y»  tfe«  holder  of  aot«e  »«ottr«d  V  trtuit  de«dt 
flXad  a  bill  to  foreelOBOt  namlag  «o  d«fQad<-iats  Karipirot  J>»  Bliot 
ond  Jaj  !*•  Bllao*  ovaora  of  th«  oqalty  of  red«qptlon»  o))«rt  E* 
Crovo*  wlto  elftlaod  oono  lat«r«8t»  and  tht  ChlO'go  tltlo  «Bd  Tx««t 
Company 9  as  traotoo*  nased  la  the  trust  doed  souglit  to  be  i'oro«> 
«Xoo«d»  as  won  as  the  trustee  BMMid  la  &  seomui  ^rtgas*  trust 
dood* 

Eayaoad  iieoro  eat«r«d  hl9  appo^traaoe  and  fllo(S  oa  ^.nswsr 
ia  vhloh  )w  desorllisd  hiasslf  «,&  tlie  oratir  of   tlis  noteo  mcurisA 
hj  the   soooad  awrtgago  trust  d««d« 

fks  eattoo  wnij  put  At  is^us  »nd  r«f«rr«<^.   to  a  maetsr  who 
r«jportsd  thint  tho  o^ultles  voro  with  tho  ooaplalnaati  theit  R&smoad 
liooro  was  tho  owaer  of  tho  ia^chledaoss  seoursd  laj  the  e«coad  trust 
docd  aad  hy  ronson  thereof  had  a  Xioa  upon  tho  preiaie&£!  tuhjoot  omXy 
to  tho  lioa  of  tho  cosqplainaat*       Tho  deoristo  directsd  In  3Vd»stanoe 
that  tho  oobouat  found  due  to     ohaeider  S4*ieiild  "to  imld  tvm  the 
proceeds  of   tho  oale  aad  the  resiAiader  itppliod   to  the  paynost  of 
tho  aaouat  footad  duo  to  Hajnooad  Kooro  so  the  holder  of  tho  oeeoad 
■ortcaflo* 


«1l»1f«J' 


j;-;?!, 'S^i&  s-.fL'iii^f'i,.. 


Im'T^^^in  ^^HR  Mi  te  'x&mm  tut!  «i«  iuii»«mi£<  ^^4k%-aiii^b  9^  s^^hiif  mM. 


TlM  aiiat«r  ««Id  tlw  prealaee  f«r  ti  BUn    lasuff  ieient  to 

f«X  tlM  full  HJttouBt  du«  e«as9lalnaai  and  rej;»«rte«  a  defleleiiGjr  of 
^201»9X»     7hi«  r«9»rt  of  aaXv  «»a  co»fln&«(2*  Mud  tlie  aviirt  entwraA 
jiid«wNit  la  faTor  of  oohjiXu  iiutni  «c»iast  Jay  ;?•  3Xls«  a^id  Xarfforot 
£•  Bll»o  for  »i!ild  ajftouAt*     the  d^oree  found  tli«i  tlMnrtk  wma  » 
d«f iclenoy  of  $3e8««49  «lth  JUit«3ro«t     due  to  tho  defead-iat  Hojnnoad 
Kooro  froR  Jay  ^*  Bllaa  and  Marg^jrot  JU»  Bliaa»  entttrod  jVAgmmt 
tlior«f«r  wui  direetod  tlidt  oxeoution  alimad  iaaua  tlwreforf 

To  roToroe  this  iwd^Moat*  Jay  i^*  B;Lia&  nad  Margaret  r« 
Blloa  faATe  atiod  o«t  tlila  writ  of  «rr«r* 

It  la  woU  aettXod  %hd.t  in  the  al»»«a«e  of  a  eroBii1»lXl 
a  court  of  ociOlty  aay  aot  grant  affinal tlTO  rellod  to  a  defontfAUt* 
Tluit  affim  tlTO  r«ll«f  stay  aot  bo  gr&atdd  ttp4E>a  aJs  eaawor  licie  eecao- 
tlaos  booa  Isold  orea  wtiore  tho  tuaiwor  pr«iyed  It  night  b«  (»afr)ald«s'«d 
as  a  croaB-blll*      urCiy  y«  Hoaaloo.  «7  ill.  3d«|     jowsH  y»     tarra 
100  111*  App.  lO&f     feaareaiit  t*  tioariol.  113  III*    jtp*  o«9|     aad 
^ggora  ▼>     dlcra  246  XIX*     pi»*  Ua*     le.  lis  uaaticooaary  to  ro9«»t 
horo  abat  la  aald  la  thoa«i  oplaloao* 

7or  thore&isonB  ladloated  th  t  part  of  tho  dooroe  »liloit 
atvasda  a  judgaoat  to  Ha;  aond  i^eore  and  a<i4iidg«B  thr.t  ihjs  reiKta 
aliall  1»o  appropriated  to  tlM  aatlaf  Kiccloia  tk»r«of  will  Ihk  rerorood 
a«d  the  o&aao  roaaadod* 

0*CMinor»  P*  J*»  aad  Xa^uxcly*  J*»  aoaoar* 


{'. 


•It* 


»«..:*         'ASftSVifc,      jf# 


*««s&*«.  w^M  -m^^m^  ??njm^  l»*..4|»r)(5&  »rf  -?«(«  '^(S*  •%» JU*»  ♦sitits'-jartiil:^*.;  »««f'i' 
i»9««»|fiili&i!^^.  ^ ..w^^^l^.  4NI:  lii^p^ji;  <y9««f«!«  «^'  >«i^«e$$a!'  «!&'sr«  Ma^  ■m'94  mmi$ 


3S945  -       ^        ]  / 


PRICE  aiSALTT    SECUKIII28  CO 


Coroor»tlon,  '  )     y    I     ^    €>  I 


App«lle«, 


?5 1 1.A 


.VFPSiL  yRai  IRUtlCIPAl.   COUBT 

Oir  CSIUAGO. 


Mft.    JUSTICK  AATCaSTT   S^LIVISIMD  VS3L  OPUlOli   G?  tm  OMfllY. 

fh«  ^Iftlntiff  su«d  adlc^ag  that   <l«i'«ridal>t   «npX»7«4 
It  to   veeure  a  persoB  who  T»ould  Sb^ii:*  •  loan  is   ti:i«  nun  «f  ^15»U>C 
on  certain    :^roo«rty  o»n«<1  by  aefenr^ant;    tfaat  plaintiff  sbttdn«4 
•u<di  lo&n   for  defendant  oa  i^pteafear  14,  1926;    that  defendant  Ixad 
agreed  t«  pay  a  aeiaKieeieB  of  fivo  p«r  ooKt  on  tato  saoust  of  ike 
loon,  Wt  ha4  refused  to   do  so« 

tile  defeA<!aGt   fllft4  an  affidayit  ef  merits  in  wkltA 
A«  d^Ued  that  plaintiff  eeeure4  a  lo^^<  :^s  agret^d,   but  on  %h.^ 
ooBtrary  «h«  tcn^xxmA  t£iat   plHlntiff  trae  unatle  mnA  refused  te 
sake  tke  loan  for  her  en   U»«  pres&isee   in  <ju««etion   und  denied  that 
]>laintiff  vti'-x  ol'ioed  itself  In  a  oo^illon  of  beljx£  &kl«<   to  £j^ke 
the  leea. 

fhere  vas  a  trial  by  the   eetirt,   and  wt   the  eosalusicn 
ef  tlxe  eridenoe   tiie  court   found  toe  issues   ^^oinst    tHe  plaintiff 
and  entered  Ju4»<;]cent  on  the   fl»ilng, 

the  plaintiff  contends   that  1%  produe^d   a  persea 
ready,  able  an*)  willict^  to  isake   the  loon  %s  requested  by  def<m:;a&t; 
that   the  Julgaent  of  th«  eourt  below   is  as^j^ifostly   on-;!  ipalpably 
against   the  weight   of  the   euldocce,    iiiai   thitt  it   should   therefore  be 
rsYersed , 

The  ox^y   evidence   iu   the   record  t8»n,'iljQ£^  to   shsr  that 
plaintiff  produced   a  p.^ty  able  and  vililn^  te  stake  the  lei^n  was         ^ 
that  (iiTca  by  one  isi^adlas,   a  professor  of  l%7>gu»£<&8.     .^^is  t^sti- 
BoAj  was  to   the  effect   that  he  saw  the  as^j^llcation  tor  the  lesta  1>at 


-«»»*!,. 


^^     0"% 


AmHsk»^^ 


.^4* 


'*«3'  Ifetf": 


ri;-j|''SAiit»   a« 


'iia 


;.&'i^t:#^J^  icXii^-;3  .J4 


.e>;?a»^i¥5; 


-^   -•*■    ■->■•=-  ''^  •    ^  :.. --/..J  j^JStt  »j£«&B  \-;  - D*«y&i^"«^    ,   ..„_  .^ 


t 

-(jjii  — t~~te>lottt   \%  Xeok  «t  the  property.      On  ilrtot  «xaBilA^tion  lx« 
Mtli)  that  h«  ha4  |15,0C0  vitn  vhiev^  t«  h4U«  tii«  loioa  and  «aa  r*»4y 
IUII4  villlne  to  aaka  it  but  <{id  B«t  do   a6  b«o«n»«  *li  aeror  o«k«  to 
»  te«ad.*     Ctt  ero8»>*xa»lnatio«  he  stated  Ui»t  h«  )ift4  this  $15,006 
in  a  btfdc  in  UklnheoA  City  but  te«  did  not   nt  tii«   tisie  of  the  trial 
liaT«  any  bn&k  aocouat   tJD«r«.     M«   iurtuer  aai^   thai   th«  aoco^ult 
did  not  stand  in  his  &«>&«:    that  he   *eld  fanss  is  eklahoBa  in  vhidk 
]»•  vas  int«r«st«4  vitA  his  fiartnar  and  had  •«««  aenay  *w«  wanted  ia 
invast  in  c3:iioa4y:o.     ^h«  laocay  vas  in   th«  Kta£»ft  of  Profsasor  3turgis: 
he  is  at  Koraal,  Oklahoaa,   and  that  was  the  fun<}  we  expected!  to  us* 
in  Kftking  this  lean*     That   fund  in   the  IuoJe  in  Ciklahox&a  was  is  ex> 
eess  ef  |15,0&0.     Fart  of  it  v&e  siae,    '^\t  ^»rt  or   it  umiX^  h^-^rr  t« 
be  obtained   fros  Frofesscr   Sturgis.     T«s,    Umt  Bon«^y  9as  usi^er  sy 
eontplete  eontrel.     That  seans  that   I  could  draw  a  eh«rek     en  the 
bank  in  oklaheua  on  that   fund  at   tiist  tb&e  and  get  it  in  here*     £«, 
I  vou.Hba't   9l^  the  frofeeecr^s  naaie,     I   wottl<2  hare  te  get  i^ofeseor 
Sturgia  to  eiit^   the  eheek  to  g«t   the  »9ney  from  the  aceount  and 
Professor  iiturgis  e'H»l'Sn*t  refuse.*     Whereupon  *r,   4arri8,    ittsmey 
for  defendant,   ^eked  the  vitnees;      *I  st^  if  he  refused  you   coal^'t 
have  get   the  aoney,   could  yeuT*     to  whiei*  the  witness   realied, 
•Well,   of  eourse  —  X  doA*t  know** 

Oa  redircet  exasaic^tion  the  «ltness  furtuer  sta-ted  that 
ke  ha4  diseueeed  this  ssatter  with  Stureio  before  aisd   that  @turgia 
ha4  told  him  that   it  wan  0.  &•    if  he  ^ante.'^  to  make  the  loan;    ^^nd 
oa  reerose  exaalcsjition  the  witness  stated  that   the  a^d^e  of  the  b^dsk 
was  the  lirst  liatlonal  ^snk  or   the  Bank  of  Oklauoi&a  wity,    ^J^i    that 
th«  tascey  stood  in  the  name  of  frofeseor  Sturfjia.      Ihe  witness   e&ii« 
*I   oeuld  not   tell   you   exactly   the   date   this  noney  uras  on  deposit. 
I  sup7>ese  it  was  in   tioee   b^mks,   because  s^   piartBer   is  ha^idlinti:  »y 
affairs   tnere,      aturgis   i»  Ky  partner,      I   ^selutely  know  the  aacey 
was  there.* 

This  was  all   Xiie  erideiace   8ab<ultt^5  or  ho»rd  upea  the 


*•     ^A     v- 


%i»' 


ii^.-'ii  T^ 


:.m^a  »MS  ^«s  «^.rd 


--atrf  :itl®ts4)&«^*  i   _»3%«.' 


trial,    «tf>-i   the  r««ord  lBdleiit«ra   that   after  pluintirf  h«i4  el»B«4  Its 
«•••  th«r«  «•«  a  settcn  B(mS«,    Uia   axaoi  natura  •f  which  doea  sat 
■«cs  to  be  dl0elecc4,  >ut  «p?>ar«r<tly  It  «&a  a  setlefi  fojc/rUidlfig 
Ib  Vahair  of  tn«  <^afm-*;^t.     Such  a  sotloa  would  raU  a«  tha  cucatioa 
af  lav  aa  to  •hathrtr  tb«>ra  v^a   saxy   Avldi^nae  froai  «uioh  th*   court 
eaKltl  raAaoriftttly   find   Tor  tb«  pl*lEtirf.     Hal^  v.   uaw^*!  it>ejc^,|* 
A»aoa. ,   ?79    Ul.    5T0.      <i»<J   tMa  »otloB  beac  dacided   In   alaiotlff** 
favar  It  vould   than  hara  bean  prcper   for   the   court    to  v«l«;h  tha 
aTldanea  auVatlttad  and  sake  a  flading  aceordiai;;  to   tha  law  tiad   tha 
faota.     Vhather  tha  e»s«  la  conaiderad  from  th$  ona  viawpolAt  or 
tha  ether,  w«    tnl&k  tha  findiAs  for   tha  d«f«ndfiBt  waa  Just   and   it 
la  affi»«d, 

0*CoJuior,   P.    J.,   and  ;*e'^r«ly,   J.,   so<i«ur« 


^i'S^" 


:-s.:-«Sja    -f  .«£^. 
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ya.  ..^^    APPsAV'  PH<3»  MliilCTFAl    COURT 

pR0T3CTtvs  auTaAi.  \:im  )  o?  cyicjuGo. 

I!*avF.i^C«   Cai'AAT    (or   iillnoisj    ) 
%  corporation,  ) 


Ma.    JUSTICE  11ATCH7.TT  IHULIVSaiia)  'IMS  OPI^IOii  i,d  I2iS   COUi^T. 

Ihia   le  wst  «|iy4MX  by  t^  del'eadant  lasuranoe  coe^iory 
froM  a  ^<l«K«nt  in   Ui*  evu  of  $SCJrO  efiiiirttd  \^i^txi  tns  i'lniiag  of  tho 
eourt.     Tho  aotioti  v»a  by  Uio  plaiutlff,  ;Sffiff  "JfThlte,  v&o   suod  ao 
the  b«AeficlAry  caAod  in  o  f>oliey  of  lesursuteo  on  the  lifo  cf  hor 
sister,  2.siura  SilBOAds. 

Tho  st«t«»eiJt   of  claliB  allogod   the  issaacoo  and  d«- 
llvery  cf  tho  polley  by  ^o  dofeiid«nt,   the  doftth  of  i.attr«  Bvioonds 
St  Jilsgsrs  J^'allo,  b«nr  York,  on  J'obruary   i.y   1923,  whil9  the  polley 
«ss  In   full   foroe   and  effoct,    %bd  proof  oi    d<i&tJh.      The  stMtastoct 
of  clftla  also   alleged  th^it   th«   a^t:  of   the  decoasod  at   the   iii^e  of 
hor  d»ath  vso  cot  &or«  than  43  years  and  that  dofo&dant  refueel    to 
pay  the   sasount  of  tho  polley. 

Xbo  afflda-vit  of  aorlts  ad%lttod  tho  i8@u8&eo  of  tho 
polley  on  June  13,   1927,   but  dotil^fl   that  It  was  issued  upon   the 
llfo  of  l.aura  SdBonds,   asd   allowed  that    tho  policy  was  proc^rod 
by  fraud  and   false  roprosoutations;    that  the   sigri&turs  upon  the 
applioatioH   for   the   policy  was  cot    v;at  of  Laura  SdKonds,   the   in- 
sured,   and  defpjadant  relied  upon  a  forced    and   fraudulent   elgfiature; 
that  the  person  vito  affixed  tk«  si^^aturs  had  no   inourablo   inter <?st 
in  the  life  of  Laura  Edmonds  nor  atiy  relationship   t     her  witioh 
would  support   a  policy  upon  h<»r  life, 

tho  anidarit    "ieaied   that  Laura  Ivdxao&is  -^as  dead, 
that   the  policy  had  boon   Ifi  foreo,    that  proofs  of  death  ha^  boon 
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hmvmim^ii  mucvt -i0ti£^' mm  ^Mi  itm^JLla  htm  ,JKfti»a>ar{i  Ata  ■ . 
ivtiiSMxi^im  $t»X^M(fi  bst»  &»irsi%  m'im%»  &«l£«'s   ' 


farBlah«<l,   «n:!  that  t^«  ac*  of  LMur»  £dtteB<l«  «&»  not  Kor«  than  43 
7<>ara. 

The   t's.at8   ol'  the  o&««  ajr«  pr&cti colly  uncoQtr»dlct«4. 
tttt  only  witneea  wh©   te«tifl«rd  »**   th*  plaliitlff.      At  the   cl9»«  of 
li«r  •Tldece*   the  defendant  rested    an-"    th*   court   theit   entered  a 
fia^flRe.   KDd   Juic^^^eat   as  sirove  set   icrth. 

The  CTldecee  eetsillehee  fwcte  frea  irtLiefe  tfcf  court 
e«iOLd  reasds&lly  find   that  &a«  Byroti  Jeh&son  wae  the  a£e£}t  of  the 
d9feB<*aat   In ci ranee   e^atfajay;    tla*t  ia  Jiiity,   19 ?7,   JofeaesB  :aad   a  een- 
Tersaties  *ltb  tae  plalEtirf  at  h*r   aeae,   63S8  ii-lehlgai)  bcal'svard, 
Ir.   tJie   csaree  of  Tftlda  he  &4trlsej  h?r  to  writ^*  to   tae  deeessed, 
w'so  «a»  her   nlstsr,   ^mA   find  out  whetlier  it  woall  bft  %il   rigfet   to 
take  eat  *a   Inrarausee  p6llc>   on  hsr  llfo;    tuat   ^t  a  l&ter  tiae  }%« 
•ase  iiaelt  aC   ifi<iulre4  -ffhethsr  glalstlff  Jiad  h^^ri   irojs  »»<»?   ?i«ter, 
and   ehe   t6§tiri*d  ae   s^iJ,    "You   can   take  it   out   and  pay  it»   -m^.  she 
ean  pay  you  Ifeaelt;*  that  thereupon   th«  plaitstlff   ei£ii«d   the  mice  ef 
her  sister,  L%itrm  Sd^^nde,   to   an  ap;)lioatlon  bl-^nlt  In   tlis  nrss^^ieo 
of  Jonna^n,    *iio    lid    All    tiie  oUi^r  Tsrritlag  en  tiie   locufHrfSt:    that 
Mr.   Jo  mean,    as  a^e^it,    thereafter  aleo   collected   the  presivusB  upon 
the  policy  whleh  waa  deiiT«r«d   to  piAintlff, 

The  slater  of  alaiatiff ,  Laura  Hdtjonda,   llvsd   at 
Klagnra  y*li8,     Plaintiff  kept  Ik   ^ouah  "»ith  her  auad   fros    tls«  to 
tiae  s«nt  money   to  aer.     On  lioeesiber  2,  1927,  piiintii'r  s^nt  ner 
slater,  v<^ao  ^au   the*.   si^k«  $S0.      i^l&iatilf  receired  a  tele^sn 
lBfvru.inj£  hsr  ^^n^i.  U^r  aiater  vaa  dead  -^104  tutaxay  v&s  needed  to 
tery  her;    she   sezit  «io&ey   tu  the  uacierta&er  and   ahe  r«eei-e«d  a 
tel<»|{raa  froi&  thr.    lootor  ^ker^  her  8i.stiir  dl@d,   gi-viag  iaforatatioa 
of  th«t  sister's  death.      <*  i'ebry»r>  i,  X9£tt,   plalBtlfl   aect  aoney 
to  the  undertaker  and  t«lit«o  vitu  parties  In  £ew  Ifork  over  the 
lonff  dlctanee    ♦piitaao.     Plaintiff   teetified  positively  that   aho 
•aw  the  body  of  her  slater  after  death,  had  the  body  taken  to  an 
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•^  fssr  «'*t  ig»^  ^^t'i  3iHj  ii.  i?-f^_j-  ij^n.  m:i'  ^j^^^  %3^  h0iXi$st,:  ^xu:  i-sif. 
1*  «a«a -^^  lM»3%i«->l.i*aii«i;%  .«^*  sm^iitm^i^.  *jejS#  •{jte--'  .■■  ■■  •'.-3-3-  att9 

?■;  I^«^^d  CMftKT  •c.w^Bwa  l>iB>;i  bm«4b  mutt' .'smi*J^-'^%il^:  <-  ■ 

9^  S&i^  ^{i«7l^is>«9  ft»i'Ui^s»^   'iai.lai*,i%     ,»a0ii%'  jui>,iu^9Jb  BftdX 
■a  a^  a»j(si  vj>o«l  ».:$«  &«^  .4»«»li  <»#te  tt»f»i«  «mI  !•  liketf  ibM  «•• 


ttn<4*rtAker  In  ChleiK^,   «n4  that   ah*  paid   th«  undertaker  for  his 
••rrlevs  r^nd^rt!^   th«   sur:  of  $294.      thfi  unlerttucer  vao   ind«ht»d  t« 
pl«%lntlff  on   «  promissory  nets,   auti  ah«  e^Y*  him  cr>^'llt   for  his 
•srvlcCB  OP    tnls   ln4eV.t<»lr«a«, 

Th«  llf«  Insurajice  poiicy  unor;  ^nleh  suit   la  ■feroui^ht 
!•  dated   Jvins  13,  lt?7,   and  it  proTldea  that   Ux  eor.aideratio{i  of  a 
]payp«nt:  of  a  'w««kly  premiaw  of  forty  canta   th'?  auti  of  $5()0  shall  ba 
yald  te  ijlalntiff  &•  ttmeficiftry  itiBediataly  uroo  receipt   at   its 
hoe»«  offlo*  of  '^UB   proof  of  the   -leath  of  the  irifiuxed,    v*c  f   that   tha 
ag*  of  tin*   ln«svr»d    a^nj^are  tta   33  jreart  a;;cn    iric  msrt  birthday.      Tha 
polley  slat  t)rorl<»«e   that  thfr  coftpaty  may  sako  piija^nt   to  »»Ky  r«l«» 
tlva  by  >:loo^  or  ccnnectloB  by  carriage  cf  tK.<?  Insured,   or   to  nnj 
peraoB  cppfrsrUstt  to   the  ooapsny    tc  ba  equitably  «ntltl«?   to   tha 
asBft  by  rwaaen  of  harlct;  iacarred.  cxp^jsae  oxi  fceSiair  «j'   tht   in!>ured 
for  V'jrlal   or  stbi»r  fuxpopea;    that   th«r  9r9<^etlo&  by  th*  etfrnp-acy 
of  a  recftipt   aijaa<*.  by  sny  or   cltncr  of  «ai3   pranon*  or   of  '^thar 
aufflcl^-Bt  Tjroof  of   rach  pstrs^^nt   to   cny   ar   elti.«T   ef   r.h*a  shall  b« 
eonelUislTc  •▼Id^ric*  tht.t  sue.;  pu>-3irat  ha«  boan  (Ssda  aad   i»ll   claliaa 
«ader  the  T?olley  afetlsriel.     Xhp    -ielic^   £j.ac  protidlaa    th^t   It.  «oa> 
tains   the  tfntlre  cssiract   *n3   th*t  the  policy,   to3;©ih<»r  *lth  tha 
an^llcatloB  taorefor,    coa8iltut«a   taa    <nttr«   contract  bet*e«tt.  th« 
parties;    that  no   ^ent  has  tha  ao-^vx  on  b«na.ir  or    thd   so:apany  to 
laodify  the    onntraot  of   lA6Jir*iic«   or  to    sxtani-   th«   tia**  of  p%ylae 
thff  pri»slu«a,    -md  that   any  oliruifea  ii   tha  t>oli^   fcu  j>«  uiiiJi«4{  on 
tha   r^csip-Jiy  s«*-.t  be   an'.orsed    -^israon   i*a4  sl^Jad  \;y  a  'Jraly  »u- 
thorlaad  officer  of  tha-  cioatpicy, 

Ih«  defand&tit  luaists  tlxa^  the   court  orred  lit  aimit- 
tlsf  In   *Tld«iiOO  ovar  i'ixe  objection  of  (lafsridaut  (i;    the  alleged 
proof  of   laath  ««>rtUie4  Iv    the  rat^i-strar  ci    the  ior.ti  <ff  i-oci-port. 
County  of  l'lat:ar*  a«d  Statt'  of  -ew  Yoric;   anJ  (2)    th?  prssaisaory 
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Bot«  ffvl^ftnclng  th»   iniclttCitocsa  of  th«  tm(lert&^<*r  tn  nlnlntlff . 
A*  th*  eau*«  vas  tri«)d  ty   t.'i«   oourt  wlt.hm«t   .<%  ^ary,    ihm  atalsslon 

•  f  this   ^riionce  («T«e  If  lKoro{»<»r)   vould  not   oonatltut«  reverslbl* 
•rror  If  th«r«  vaa  otlier  su^'ficl<mt   compfftent   «Tld!>r.ee  upon  -^bloh  4o 
%&••   the   flniiag:    and  «•   think  thdt,   •xoludln^,   th<«sc   '^ocorirents 
vhich  v«r«  ctjectc*!  to,   the  r^fcord   »ho^p  rafftcleut   eTldcncfc. 
Moracvvr,   thare  was   eTicecct   t«r.Jint    to   •hove  taat   thle   e»rtiric%t« 

•  f  th«  registrar  was  filed  with  the  tn«uraace  oe»:T><in7  ^ni  that  sn 
as^nt  of  the   coap«sy  thareafter  h»d  a«»«Yer«atlons  with  th»»  •':l<»in» 
tiff   In  regard  t©   tll«   aifci**,    ao    that,   altnoug'    It  b«   ono^M^.  that 
it  waa  B«t  properly  cartiiled  tha  '^oeoJSdnt  waa  not  wholly  incosp*- 
taat*      We  also   think  thft  note  waa  properly  Misltte^, 

Ihe  esn  trolling   cue  at  Ion   in   th«   car*   its  wh*Ue.r  ths 
record   5i«clcsaa,    ae   tue   affidsvit  of  ^.eritH   r«*l<^e?ss,   tiiat   r   5033- 
tract  waa  sada  wlthaut  tha   oonawr.t,  of  the   «at>i&0fe4  parties  t-.    it, 
•a4  whetciar  tha  admitted  f^ct   that   th«  '3i^»lBti^f  5i{S««4  the  n^^ufia  of 
l»«r  aiatar  tc   the  application  cosatltutai    ^icH  a  frwd  a-^on  the 
Ott&pany  <»a  woiild  recder  the   uortrsot  of  insurmmm  vetl, 

Tbera  la  catKlcg   in  the  reccr*  which  dlseloaca  .itjjr 
Ua  tact  ion  to   dafrau'3   the  in6uriine«     oapacj.      1««  plaintiff  signed 
ih«  ftaa©  of  her  siatar  to   th»  »i»9lic%tloe,  Tr^.ich  *es  ir   fact  i?rlit«a 
T^y  the  a^«nt  «f  the  fSefen(?aEt,   at  hie   sagfcstlca, 

^  Ottar^ian  Mtttu-|l,  Life  Ice.  .Co^,  v^^^iej^^c.    EC   111.    "SS, 
our  SupreKe   court   !»  a  eaea  wJiteh,    ^e  fefanriaat   poi'ita    jui,   is  dia- 
tinguichnbla  u^n  ether  nr-inta,  hrlr*   tts^t  «n  Inauranca  poliay  l»ai«ed 
»90a  the  life  of  a  father  ■»h«»B«  nsjB«,  ""rit:-.  the  ioaawl eil^is  of  tL.e  A#j*jat 
vritiiM;  the  iBeuraQoe»   rras  alpTt«?<  by  thr   ^i.vn    -1  t.  i«u',  tha  ki-o •■'1  *?4{te  «f 
tha  father,  '»«a  ntrrarthfl^fiis  ft  Yn:!ii*   crtroct  imfi  th&t  there  waa  no 
fraud.      Cth  tha  autisority  ol"  that   cae«,  ^e  ar-   conetrain^H   to  hnli 
that   the   contract  of    inauranca  «a»  valid,    an-J  the   ctaeotion  of  what^var 
plaintiff  had  an  inaurabla  internet   in   tha  life  of  her  ei^tar  la 


.:*.-?-     vATs^'n.::  Art    *#*.;##0ai^tii*4:  -oMlJtl*?    ©si--    -'^        .=f:5%* 


th«r«fc»r«  not,  Bece»«*ry   to   a  d«cl«loo  of  thP  c»»e,    atfeough  •ren  tnm 
tkAt   Btivnapolnt  *«  thlB*   th^  l»ir   UJ  «r«ic«   Tro*  -11   IH*   snrlofute 
is  that  olMntlff  »«»   eiYinfi  finsr.cial   a»»l»tano«  to  htr   titter 
•Bd   that  9h«  th«r«xor«  w*«  *  or«<Utor  wliO  hid  *ii  ineurtUe    iRt.reftt. 

I'ht  del"«a4»nt  iiiti  al»tt  poli*t*<i   »ut    tkeit   liier«  i«   ««^« 
eoBi'llet   In   the  •Ti4«a««  »•   to   luft   r*ot  oi    aciith  ind  i.a   '.o   tJ.?  i»g« 
pf  th«  Ineured.     There  wm,   hov^vtr,    •ufilci«nt   .jvisJftriee  in   Uils 
r««p«et  to   BUKtain  tto«   lindtBg  oi    th«   t*ourt.     ii    Uia.r#  -^aB  a  e~n. 
fllct    b    th*   fTld«»nc«  on  tb»t  poiot.   It   ^ae   icr   tii»   ocart   to  ?r?ti*i 
th*   ♦TidtBct,    iMid  »•  are  not   nlsK  to   »ttjf   U-at.  tiae   rindia<j  is 
MBtrar?   to    iht  Ttlgbt  oi    it. 

fe  find  BO  refersiblo   Tfor   In  th.rj  record,    iS-^   tfeft 
4tt4lg»«<:t  of  the  trial   ceart   le  ta«r«for«  «i'lira«<5, 

e*C«nc(>r,   P.    .7.,   ?anrt  Mci»ur«Iy.   J.,   eoecar. 
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)     -^-XI^KAL  iS^   SUPRKIOH   C<»URI 
▼  8,  1 

)  OP  COOK   COUJBTY. 

BOftfim  A.    aAKT^CHI,  ) 

App«Xlet.        ) 


AH.    ^STICB  lUTCHSTT  IlSLIVJIRrD  XEX  OPIJilOK  OV  THS   COUHT. 

la  aa  aatloa  on   th*  e%s«  for  p«raonaJL   injuries  th« 
jury  r •turned  a  vordlot  lor  d«l'<*n<l«nt .     Xn«  plaiutlff  moved  for  a 
nov  trial,  which  vaa  defied  and  jUtirjEi^fmt  was  «nt«red  ou  th«  v#r4i*t. 
To  rsTersp  that  ju4i{Bi«iit  plalntlfi'  proa«outoa  this  a>-7peal. 

j.-*ialr3tlf  1*  »ua'.alD«i    the  Irijurifp   for  rdiloh  she   suss 
oa  SsptSBber  9,   1926,   at   tha  Intfrseotion  of  Sf9th  strsst  and 
Bills  aTSQUS  In  Uhioago.     Sills  aT«fiU<^  1b   a  publio  atr«9t   sxt«>n<^lnK 
Bsrth  and  south;   59th  strsst   Is  a  publlo  strs«t   s^ttsndtag  e«st  sad 
vsst. 

Ills  Injuriss  were   sustalnsi  as  a  result  of  a   colilalon 
1»st»scc   a  Dod^fl   sedaa  autniaobils ,  w:;loh  vi^e  bclGg   drlvsn  l?y  one 
Dsaa  in  a  northerly  dlrsction  on  £llls  avm^us,    %ad  a  ^tudslc^aicAr  oar 
•«nsd  and  drivsn  in  a  veKtsrly    jllrsotloa  on   fWth  sir  est  hy  th<f  d«- 
fsudaci* 

Shtt  ooQupants  of  the  Bodgs  ssdan,   of  whom  x^Ialntlff 
vas  OBS,   wsrs  returning  frote   a  Tlsit   at   a  hoais  ne^dr   64th  ntrest 
on  South  Union  uTenus.      ]Pl:%lntiff  tilth  her  sinter  ^risolll»  llTSd 
at  954  iSast    55th  street,    aad   they  "^srs   rising  roKe  In   the  ^ut^so* 
bile  ownsd   Mid  driven  ^y  Kr.    Dean.      Pli^intlff   sat  on  the   right 
sida  in  the   rear   seat,   h>:<r   alstsr  ^risoilla  on   th«  l«ift   elds  of 
the  ea»*   seat,    ''«n1  i»rB.   Alice  Johnson  tftwec'n   t>hem.     Mr.   Dean,   the 
drlYsr  and  e«ner,    eat   in   the  front   ecat  on   the  l«ft    aids,   kr, 
Joiunson   on    the  rl{<ht    side,    ttad  Jbrs.    Deaa  sat   in   tiir   seat  between 
Mr.  Oean   and  iir«    Johnson. 

XUs  deolaratioB   »llei;ed   that   defendant  «as  guilty  sf 
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»lBt^  **Ji«i!H«^^<!>^^  'n^»M*^JS^  Sit/ms^H,  JNiJJMC' »«(•£»■*•??«  o'f 


#!iH»^»*  ■««***  -^fcim  «*9is-"  «!"•»  *:iiijlir  « "awii^  ^'aJteitiiif^w  mm*'  iIm***  ,««« 

.*f"i?  4«.fe4«  \^*l»l  *«sf.t  «<»  *«»o  *i«xom-  ^di  di  Hind  '  ,iiifss«'*«9  *««:  '«»vHfr 
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drlTlng  Ui«  car  in   «  o»r«l«as  and  D«gli£«nt  mMiuior  at  wi  •xctaalT* 
rata  of  apaad  and   alae   oentrary   to   th«  »t»tat«  of  tha  state  am}  the 
ordlnunoaa  of  tha  City  of  Chicago   and  the  B«uth  fark.     C/nt   count 
allasad   that  dafaiadant  «aa  <lriTln«^  in  a  wanton   and  wilful  mvuver. 

It  ia  urged  tiiat   tha  eaaa  waa  Improperly  tried  upon 
tha  theory   that  the  naeligenoe  of  the  driver  of   tha  I)odee  aut-^Ko* 
bila  should   ba  iaput«vi  to   tha  nlAictiff;    that  her  oauaa  waa  praju* 
diead  by  the  unwarranted  rcbuJUa  of  her  oounaal  hy  the  oourt;    that 
the  verdict   ia  against   tUa  eridt'&cc,   ^\si^   tiiAt  a  new  trial   ahould 
hawe  been  granted  for  that  r<^a»uo;    that  the  oourt  unduly  reatrloted 
tlM  argUBteata  of  plaintiff's  counsel. 

The  plaintiff  raqueetwd   the  oourt  to  instruct   the  jury 
that  althouKi^  the  jury   should  beliera  thistt  tiie  drlTor  of  the  autosao- 
bile  in  which  plaintiff  was  riding  was  guilty  of  neirlit^enoa,    euoh 
natfligenea   oouid  not  be  ln^putad   to    th^  pX«iintiff.     Xha  'Question 
with  rsferenoa  to  lB:puted  ne^slii^enoa   is  presented  en  tha  record 
by  tha  denial  by  the   court  of  tha  request  for   this  ihstructioa* 
The  defendant  ineiots   that   this  point  was   covered  by  other  ir.struo* 
tlona.     The  instruetions  as  a  whole  have  net  baan  abetr«kcte4,   tsid 
It   is  therefore  impossible  for  ue  to  determine  frcsm  this  record  the 
Bterits  of  the  contention.      It   is  the  duty  of  the  p^rty  oosipl«ilning 
to  present  an  abstract  in  this  court  froK  whioh  lablleged  error*  say 
be  determined. 

As  the  ^nigy^vnt  aaxat  be  reversed  for  other  reasons,   it 
la  ttnneeeesary  to   discuss  the  point  urji^ed  that  the  verdiet   is 
against   th»  iitanifest  <^ei\>t  of  the  evidence   and    thdt  a  new  trial 
should  have  been  graritsd   for  thikt  r<im»&at      X'h«  o^u»e  will   be  tried 
again,  and  we   shall    therefore  express  bo  opinion  upon   Hit  weight 
•f  the  evidence, 

^Ve  are  not   impressed  with  the   contention  of  the 
plaintiff   that  her  ease  was  prejudiced  by  an    iiie^ed  rebuke  of  her 


«i»a*  «#»;«S»4;i£sj*is  .w  -*,^i-o^  a««r  ^KJLiM:>«  ««v  %1iiiltmk»Ui  tin  1  sue  al  *iirf 

t«^  «t«*ii1t»  ,«i«3B^-i|li*;  %i:^  ^smit  4^:tim  «JMJ*  «|,  ,#,wii;««*j  «tt|  4im&  . 

Ifii,  ^fti;^»#  ^i^'  ^mit  M%«j»  ^^^^4%  «#  t!MKiji»<(iiJU^  «l  t^^»e^««»<!»»v%«  e^ 


Attornay  by  \h«  court.      In  th«   oourac  of  th«   «>x«aiiK»iion  of  plain- 
tiff ^y  hor  eounool   oho  «a«  usked   to  go   iihoad   nnd  t«Xl    anything 
thai  had  furth«r  oecurrod  without   r«pe«itlng  wh.iit  sho  had  already 
aaid«      3h*  anawerad  is   aubatsnoa  tinat  aha  wiui  unikbltf  to   draaa  har* 
•alf.      Obj«otioc  waa  nade  to   thla   iwawar  and   suataiuAd  by   the   court. 
aba  «aa  than   aakad  how  long  tha  oonditioxi   «h«  doaoribad  continuad. 
fiafandai^t  objeotad  and  waa  ovar-rulad,   v\ hereupon  aha  rapli«d,    "I 
«»•  nat   abla  to   dio   any  work  tit  iill.**     Xharaupoa,  tha  court   aaid  that 
this  waa  not  a  propar   sta  «>:  ant,    sind  addad,   "I  am  (soing  to  taka  a 
hand  in   thla  thing  nyaalf.     that   la  not  propar  to  go  into  (ill    theaa 
thlnga.     aantl«Ri<ai,   eta?  up  hera.     I  will   tall   you  srhat  1«  ^oine;  to 
happan  to  you!"       Xha  record  ahova   that,  the   trial  Judg^a  then  r«- 
tirad  with  both  attomaye   to  hio  ciruu&bara.     In   au^r^ort  of  h«r   oon* 
tantion  that   tha  court  arrad,  plaintlfi    oitea  Fiah  y^  .^yM^'if   ^^  ^H* 

App.  S24i  Hq,?i^r^y  ▼,,  <^U-M9  ^yn»,,9<if*  lae  iii.  aj>p.  139.  and 

y%mowalcy  -y,^   ^.alkf^Tt   1^1    ^^1^*   ^PP*   ^^'-'»     *^   axajnlnsitiQn   diacioaoa 
that   the   caaoa   ara  not   at   all  lik«   th«>    one  wa  now  review,      Xndaad, 
there  la  nothing  in   ihi«  r«cord   frois  whion  it   mpp^xura   that  the   ao* 
ealled  rabuko  wao  dlr<$ote(t  at   couxiasl   lor   the  :!:»laiBtlff .    Hio  plain- 
tiff aa  a  vitnaaa  oaei»ad   aoaaiAat  datarmlnad  to  recite  her  own  oon« 
oluaione  rather  ih&ti  tha  f.iota   to   uie  Jury,   s^ii  the  confer ecse  In 
eharnbero  may  wall  have  b«an  held   to   aeoure  tha  aaeiet^fica  of  her 
eounaal  in  prav«ntini;  auo'^  acawara.     A  trial   Jud^o  aiiould   refrain, 
of  oourao,   frow  any  atatament   in    the  praaenoa  of  the  jury  fross  vrhieh 
Ma  eplnloB  on   any    .uaatioi.  of  fact  adgnt  bs  inferred.     Patience 
io  roquirad,   and  In  thla  instsui-co   aaeuo  ti:;  have  bean  exarelaad. 
Tha  plaintiff  next  oontanda  that  th.~>  court  erred  in 
Ilia  rulineo  upon  objections  Kade  in   the  oouraa  of  arguactita  to   tha 
jury,  by  which  eounaal  i'ox  plaintiff  waa  praraftted   iroa  properly 
praaanting  tha   eaee  lor  olaintiff  to   the  jury,      in   th«   course  of 
hla  argunant  attorney   foi    plaintiff  atated  to   ih«  jury   that  tha 


^ttJTftJ*  t«  !mkt»a3::imm  -^M  1i»  ««^ir«K  «J#  «£      ,.#tj«»»  «lf#  %€  %»<«ffl'l« 


i^     #4ilM  '  '<^#»  M'%) 


■>      ,«,if|.«i>,#      *,f^.f     y,g,; 


C'iLj.yiJ'i 


.;■■.:•.■■    ,?*»«(;>   fi;»t  ***j*'  «*  «M»iJ'«4f«f  tl' 


t«»tlaeny  was  that  the  oar   Ic  which  plaintiff  was  riding  was  half* 
way  aeroaa  59  tn   8tr««t  at   the   time  af  th«  aceidcuit.      The  defendant 
•^jeeted  to  the  atatement,   inal stints  that   th«r«  waa  no   eridehce  to 
that  effeet,  and  the  court   su«t».inod   the  obJ«etion.      Ji<\irtn»r,    in 
the   course  of  hla  arguanei^t,    thff  attorney  for  pXalntiff  stated,    re« 
ferrinc  to   the  teetinony  of  Dr.  I'case,   that  the  doetor  had   ahown 
vJiat  was   the   oon^lltion  of   the   ixinetr  xlninti  of  the  skull,   the   Ixiner 
bone  ef  the  frontal  part  of  the  skull ,   tok'^,   ifOLse    *the  broken  tone 
down  on  the   floor  of  the  oriiUxiuiB, "     Defendant  abjjeoted  upon  the 
ground  that  there  was  no  evidence  of  tny  brokers  bone  on   the  floor 

•  f  the  craniua,   &n<j    tnie  objection  was  sustained  by   the   court. 
Again,  in   the  aTiguBent  attorntty  for  plaintiff  oall«d  the   attention 
•f  the  jury  to  the  testiisony  of  Dr.  White  an^  Dr,   Pease,   ex'texts  for 
the  plaintiff,  and  Dr.  Xenney,  an  expert  who   testified  for  the 
defendant,    tmd   stated,   *Yott  heard  it   irom  Dr.   ^ite  i»nd  you  heard 
the  oondition  ef  her  skull  fraeture  from  Dr.   Pease.**     Counsel   for 
gafendant  agaia  ebjeoted,   sayiUc^  thut  there  ^i^as  no   evidence  of  «. 
skull   fraeture,   and  his  objeetion  was  sustained  by  th«   oourt. 

Again,   dieouseing  the  question  of  da»&ses,    uttornay 
for  plaintiff  said   that  plaintiff  had  been  a  aoney  earr^er  before 
her  Injury;    that  she  hsd  taken  a  rest  on  aooount  of  one  of  her 
•yes;    that  she  h&A  rested  for   almost  a  ysar  or  wore  said   that  alsioot 
ianediately  after  the  aeeident   she  had  to  have  an  op«ration  for 
oatar&ot.     Defendant  again  objeeted,   stating  that  there  was  no 
•Tidenee  that  there  was  aii  operstion,  and   ask«»d  the  court   to  In- 

•  truet  the  jury  to   lisregard  the   statenent*     Xhen   tht?   following 
took  pla««! 

"The  Court:      Oentle^ien,   you  will   di»rt.'^.Ti.i'\  the   etaiement. 
i^r.  Volgt:      ohe  did  hare  an  operation  for   eataraet  «n-9  the 
evidenee  shows  it. 

Vr.   Xrsaoy:      I  ask  again  that  e&phasie  be  plrteed  upon  it. 


1-i/   »iV  "£*!  Y.V;--r..   Tif   ^ial:^''-'  Vj^    ^vS!    »^'''l^rJ$'''' si*'*' VflWil/l/  .?a*.i 
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..■■J'  «iT5«8«it«4&  iJtiw  ««t;  «ifi»iMii>'  -  .#«i»«0  *■. 


thAt   th«  Jury  b«  ia»iruet«d   to   dlsreg&rl   It, 

the  C«ttrt:  The  olbjtction  will  b«  »ustala«4  and  th« 
stAt«s.«nt  About  a  yoar  after  ahc  took  a  rest  that  sh«  had  to  havt 
an  operation   for  eataraot,    the  jury  la  laetructed  to   ^^laregard.* 

Without  (liaeueelng  thia  aattar  at  leaeth,   it  will  be 
ouffiolent  to   atate  that  ve  have  czatalaed   the  record  and   rind  that 
taere  waa  aome  evldenoe  tending   to  austftln   each  one  of  the  etateeenta 
to  which  objection  waa  K^dle   nmd   eustained  by   the   court*      There  «aa 
no   eridenoa  tending  to   ehov  that  operation   for  oatoraet  vaa  caueed 
by  th«  injury,  but   this  waa  not   the  objection  made*     Vhether  the 
alleged  f  .eta  W9V  eatabllahed  by  a  preponderajaoa  of  the  eTldenoe 
vaa  for  the  jury  to  deolde.     Xhere  are  aany  caaea  stating  the  rul« 
that  the  attorneys  for  the  reapeotlve  part  lea  auat  be  alleged  to 
make  r«a8onall«  cosiiaeut  upon  the   evidenoe   and  the  inferences  ^hich 
may  properly  be  drawn   therefrom.      It  is  unn«e«e?;ary   to    jIrouss   the 
facte  of  theae  eases  at  length.      (Se«  i^^oldatein  v.   3ail«Y.   16S  III, 
*38:  l>orth  ^erioan  Keatj^ractt   v.  *^oi^lli«ott.   227  IH.    317;  iiuyers 
Index  i*ub.   Co.   v.   Triner  iLfi.:.   Co..  194   111.  App.   427.)     llie  right 
of  a  party  to  have  the   evid<scce  together  witli  all  r«aaor.atle   in- 
fereneea  tiiorefron  preaented,   is  a  subetantial   element  of  the  right 
of  trial  by  jury.   And  unreaaonable  reatr  let  loss  on  this  rij^-ht   in  a 
particular  oaaa  conatltut*  reyeraible  error* 

i'or   the  reaeona  in-^icated   the  juignent   la  reversei  aatd 
the   causa  r«s&anded   for   anotner  trial. 

RKYKHSSD  A&D  VMLAHmD, 

O'Connor,   P.   J.,   and  tiaSurely,   J.,    concur. 
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:;*it^M' XM#ai*i'«t4(f<i»*  -.vvi-H^stt:^  ifca^lttS^JiJ  mtimt^l 


Appellee,  ) 


^jmetii 


vfwsisie.-;-" 


)  01   CKlCAOCj. 

A.   h,   WILLUMM  MUl  ; 

BAIKII  MAT  VIlXlAkS,  ) 

Appellauutn,        ) 


n,   J83TICS  ttATCRXTT  BK1.XVKRSD   ftfS  OPlJt»iCik  OF  tiCl   CdiRT. 

On  fcweh  9,  19?H,   th»^  plwlntlff,  &«n8«c,   o&ased  c  cod- 
fesBioa  of  Ju.igii«<Dt   to  b«   entered   in   the  Municipal   court  of  <.^hlc«go 
»£aiaet  defendants,   A.  L.   «llllt&&t«  and  ikam^ie  limy  ^'llli<iKB,  his 
vifc,  ut>eo  «  note  executed  X>eotts^ber  5,    I9d'i^   I'or   th«   aum  ^t  vl36€, 
payalile  90  d&ys   ^tfter  date   to   the  order  o£  AAxoa  £eddavels«r  and 
«»socl«te«,      fhe  ststenent  ei'  elaix  alleged  the  execution  sMi  «ie« 
livery  of  the  note  as  above   set   torth  afid   i'urtticr  allegsd  that 
prior  to  tiie  maturity  thereof  it  was  tra»iaf©rrssd    lo   taa  plaiatiff 
for  a  raluable   conaideratioa.      Juit:|B«yat  w&a  eaters!   lor  Uie   total 
SUB  of  H440. 

^herftsfter    tiie  defeJidantE   apy^are-i   ajRd  jsad*  a  isotiofi 
to  Tao&te   tJae  Jttdt»«t/t,  vhlch  wae  aliened.      Xiae  order   provilad 
the  iud^B««t    should  stand   as   security  ajsd    iae  aJfldairit    in   saoport 
of  the  siotion  as  as  affidavit  of  sierlts. 

The  def«»«A   eet  up   In  the   %fi  tdavit  was    that,   the   r.ate 
vas  executed   «ad   dellTsred  conditionally  to  Aaron  ^desnreiser   »Ad 
his   assQol&tst  In  pfs^nsent   of   a  eo<«Bissio«i  on  a  ten  year   ieass  of 
certain  presiiaes  In  Chiea^o;    that  Bodei:i«eis«>r  fusci   &seoeittt«s 
represent?^   to   deJan-iaiita.  tn^t    ui*>  uhu*1    cQ«^i&eiof<   oii   Uais  Itcass 
whlcft  was  i'ar  a  gross  rental   of  #42,00Q,  «as  xurtte  per  coui   tksreo^ 
to  which  defendiUtte  objected;    t^at  £od«mr»iser  said  associates    told 
defendarits   that  three  per  cent  vas   the   rat«  ciiar&ed  by   the  Ciulea^o 
and  Cook  Ccu«ty  real   sstate   boiurds,    «Bd   that  when  defeiidat^ts  aaked 
that  the  ratebook  of  saii  boards  be  produced,  hodenvsiser  iuad   arise- 
ci&tes  pretend^Hi    that   it  had  been  nisploced  and   couli  sot  be  ore- 
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4ue*4;    ITiat   '^•f««i«Bt«    told  Ladftcwtiser  iU*A  a««ocir«t«s   they  did 
Boi  knew  whnt  the  rnX^  of  cotcttiswlon   ohinr^cd   ai^utuld  ^,   but  d«« 
fmcdaitts  vers  tol<1  by  ::'ed«u«cieer  «&  1   uauo&iates   th^t    ttit';  kiucv 
th«  rctn  to  ^«  three  per  cent  cf  tlie  ^7osa  recti^,    ui*::    iJr*»t   il' 
i*feii<f4intt  rrull   ezeout*^  «uad   jellTor  a  not*  ler   th«t   a»ouat 
tbey,   ft8  ymyees,   vould  not  trsziafar   the  not^  to   uayont^;   a&a   if 
it  v»9   •ftenrarda  diaeloeed  thbt   the  proper  rbts  «&•  l6»c  Uita 
three  i^er  emt  the  pb}e«s  r&ttli  prcmptl;^    c&&cftl»   surxefider   «kCd 
deliver   the   net*  te   defpz;dafit«  and   la  lira   tAereoi    jel'ejtdiuate 
veuld   execute   «ad  deliTcr  «&othcr  Bote   icr   vxt  pxojp>«r  aiaount. 

The  affidavit   furtuer  aTem^dl  that    the  r&t«  eT  e&ld 
real    estate  board     was  found   to  be  one  suad  eij^t-tact&a  ser  eest 
and  not   three  per  o«nt  of  the  gross  rent^,   us  had  beeu  ri!>pr»aected; 
that  defenlanta  requested    that  the  ciote  apoiQ  vxiioh  Jad^^ttect  ifa»   «!»•> 
tered  be  surrcnjered  iH^dl  delivered  to    wh«a.     the  payees  relueed  to 
do   thi»  and  prooeeded  tc   uonfeas  Judgi&eKt  on   the  iiot«  it<  the  nasu» 
•  r  j>iAlntiff. 

The  afflditvit    aleo   averred   that  aeneou,    the  tjialntiff, 
did  not  pc^  any  cccelder&tloa  oi'  Talue   ior  the  cote   aad  was  not  s 
VoBR  flay  holder  fox  value  or  holder  wiv^ieat  notiee  before  maturity 
an^  hnd  ae   leg&l  or  equitable  interoet   Lfi  the  note,   but   tnet   the 
real  plalatiffs  vet*  Aaron  led&rivei&sr  an4  aeectei!%.tes. 

The  cause   ease  on  for   trial  \tj  th«   court,      .^ns  or- 
iginal julgaent  was  ooafirmsd.     this  appeal  is  proaeoated  hy  the 
defendants, 

Ihe  A9t^^iMji%»  have  failed   to  eoatalj  «rith  rule  19  of 
this  esurt  and  in  part  leal  r^r  with  that  portion  thereof  whieh  re- 
quires  the   eo«apl^^Liuin^,  p^rty  to  «ave   "a  terss  outline  of  the 
principal  points  relied  upon   I'cr  reversal.**     Ihe   arivUB^nt,  howevex^ 
discleaes  that  th»  principal   cosp^&iciits   th-itt    th«   court  hel(!  vhea 
the  seuise  caae  on  for  trial   that   the  bu4Se»  ol    proof  vas  Mpon   the 


sri-     ■  ?is4   »»#♦©.  »r. 

to   fX  -iXax  &itm  %^^^m»  i»$  fe«tXi«ft  «¥38*t  «J^?w?.t  xw;'t«i&  s^^' 

&df'*t9  *mits^s^  «*«**:  »*  dvi»  «*  ■#5^-'(r  ,ii*£«i-»^  .!:«%«&  asi^  «ttli?f. 


4«f«n^»Bt«i   t»   »ho«  ih»t   the  plaiatlff  v*c  net   a  Vof-ft  ftdj  hoI'4«r 

Id   4uc  c«ur««  for  ▼%lue,      Xb*  4*fen<|:R.nt«   cont*C(f,   relying  upon 

vectlon   6©   ot*   r-hn^ter  96,    3iBlth-Hird»«  ««▼.    istnt.    19?7,    page  1860, 

(holBg  a  x^<»Ttio»  of  the  &egotl»blc  InetrusieBt     act)    tbe  burden  «Fae 

upen  the  pl«intLif    te  •rfirt'catlTely  c>h««  that  h«  viui  a  holder  Ic 

4«e  eouree,    'Uid   is   eapport  oi    ti^is   ccntention  cite  JBe^jl   v^  itoioi:i,jtld. 

308  111.    3^.      Ti^iii  eeetidn  9^   Ir   nn   fclleve: 

•^try  holder  l»  ^e^ftet  orlis^  l'aoi,jg   to     «   »  holier  In  du* 
oaars*;   but  ^i\mx.   it   Ls   ai^i'->«m   t^at   the   title  oi'  any  9«r«oa  whe 
haa  n<>t;otla.ted   the  iri«trutbent  waa  deiective,    tn«  burden   le  on 
the   holier   to     reire  \ii&i   ne  or   erae  pereoK  under  whoc   b«   slaisa 
aequlred   the   title   a*  &  holder  in   'iue   csouree.      &ut  the  laat  «en» 
tioaed  r^le  -iet^t  net   aoyly  in  fn-eor  of  a.  ?>=srty  who  fcec»»«  'feound 
an  t>ie  lo^trasent  ?rlep  to   tfats  ftooulaltioA  of  each  4erecliTe 
tltla.* 

Ab  exeasifiation  of  the  reoor-l  <flBcic«ee,   «e   t^>lnk,   ti«it 
neither  of  the  oarties  tri**'^   the  c»-«e  upon  the  ?«roo'*r  theory,      i>eo. 
5?  of  the  SegfrtiftbXe  iBstrusent  a.ct  dei'ic^e  &  hol<)er  in  due  ecur^o 
In  esibetsfee  aa  one  vhe  teJ:ee  a  nae'^tiable   iii9truiit*>£:t   coAi/Lfte  «md 
regular  tt;>oB  its  faee  before  it   i«  oTordae,  ^tr^out  notice  that 
it  haa  bees  ^reriouely  diehonsred.    in  good   faith  end   for  v&lue, 
vho   «t   the   tisse  the  inetrtmefit  vaa  negotiated  ha^  r:o   B&tiee  of 
any  infirmity  in  the  icetrusent  ot  defect  in  the  title  of   the 
neraoc  negotiating  it. 

Section  SB  ir.  aubatarce  provides  that   tise  titlip  of  & 
versoc  nefotiating   such  an  inetrtotcaat  is  defeetire  vit.ic  the 
Meaning,  of  the   act  i^ec  he  ebtaiced  the  instrument  or  a£y  aie;Dft- 
ture  thereto  by  frsud^  duress,    foroe,   fear,   or  cthsr  axil«vf&l 
■eana,  or  for  ««   illegal    cocci  deration,   ©r  whtn  toe  seg^tstlFte^   It 
in  breach  cf  faith  or  aiader  euct    circufi.etaiicee   ae  assour.t   to  a 
fraua. 

The  affid«^irit  of  defenee  in  tr^ie   cxse   slief:p<*  that 
the  cvRfT  of   this  nete  hi%d  negctl&ted   it  undoi   clrcar^st&ccee  tr'&idi 
aaow  ta4  to  a  breacf^  of  ffeltb,    and  apcn   %hi-   Intrsdactior.  of  pri;of 
tandifig  to   aho«  that  fact  aection  59  vould  aaYO  become  applicable 
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ftnd  t^  burden  el'  proof  vould  bATj/^«Ms  cast  u^n  tha  plAlBiiff  te 
•tew  Uuikt  he   akoqalred   the   i.iLl(<»   bo  x.-.e  tnjttf  .a«  a  holder  in  ftue 
eourto  vittiiri  tne  B^ttcifig  ei    ta«  i>ar.     W«   IUIaa    L:x1&   la  t^«  9roi»er 
conctructloc    to  \»e  plaeod   upoa   tue   6;kee  d    ^ -jli    y .   k o  'oj;al  1 . s^iisr >. 

W#  have   ex*e>.iAed    Uiie   Jr«o.wXd   cartfiuli^  fit  ;«ut    i'lndl- 
i»f  nnj  erideace  ien^ljag   to   eAoi*  tixe    trutia  ef  the   alls^atloB   ihat 
Id&e  note  «»•  negotiated   in  br««tca  oi    fuita  #itk  icfeiaiiatm.     le* 
fendanta   state  in   their   &rt^uiiiefit:      "^aXX  STldencs   teodin^^  tc    $»hov 
the  fraud  of  Bodetweissr,   the  coixusioiu  &l  jtcisiivtieeT   -^n*?  Uenee« 
and  the  a^^cne^  ef  ^'eil,   waa  «rroiieou6i]r  eseli^ded  by   th«  rulings 
•f   the  court ;"  but  we   are   gi^ea  bo  r^ieretce  to   the  abstract  bj 
vhieh  thle   f^tdit^Bieat  R*y  ba  subet^jti^ited.     k^xuvrex ,  aa  exasiua* 
tion  of  the  asslgi^ents  of  «rror  diseloa^r's  Zio  ussie^iBu&at  with 
feferenoe  to   the  exelaeloB  of  teati&osy  offered. 

Xhere  was  nsuoh  talk  ia    Uae    txi&i   &f   tiiiti  case  but 
little  «^ldeBc©  vn»  tajcen.     Ho  error  has  b«e«n  aaaigned  mxA  argued 
vhleh  vould  reeulre  a  r«Tereal,    suid   for   thAt  rstui&ai  the  judf^ent 
•f  the  trial   eoart  ie  alf  iraed. 

0*ConccHr,   P.    J.,   Afid  McSurely,    J,,    eoAour. 
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lA.    JUSTICE  ItATCMETT   DXilVjiBBi)   TiO  OPISICi.   0/  TSK   COCRr. 

Tiii«   i»   AU   ^ppeskl  toy    trte  der«r^d9Xit   iro&  a.  Ju^gBcnt 
«At«r«'i   In   fftTor  ci'  the  plalutiir  la  an   actioti  caa   tjaw  euat  ior 
pcrsofi&l    Injur !••  upoii    Ui#  verdict   of  «  Jyry   ix    the    sus^  of  |40€. 

33010,  »feicii  wa«  »  6li;illHr  aciiefi  ^ro*ijafc  guv.   ctf   tae   saai:  oc- 
ourreiae*,  brou^i^t  ^y  <diella  Irycke  «£«dt)i«t   ia«  a«r«x»a<t{it.      \ 
▼erdliet  of  ^\illty  «&•  iiaewis«  r«i..rn«d  i^   tii^t   ct4««  vit'ti  a 
f  lading  of  dw&^e*  in   i&e  buk  of  975^,   upen  "eihi&i   to*   oeuX't  ^n^ 
tared  ju>i|ii&«nt.      In   ia«   trial  o&urt  toy   sti^ult&tioa  of  tita  i>arti«« 
the  eausaa  w«ra  trie-;!  ^ofe^«tiiar  an  i  the   ig-viaeftce   ia  loV. 
autiaittej    to    th^   aa&«   jury. 

:itoie  facta  in  brief  *r«   tuat  OJi  tctaber  ^4,   1^26,    at 
al;out  1:30  p.   ».  ,  Stall*  Iryaka   wid  ConataEce  iiiitio-^siti,    the 
plftintifia,  *»r«    rising  ic   a  UmxdJk^t   aad«£  swtei&olBile  wiilcb  ^as 
toaiog  4riYan  aoutii  ju»t  v«»at  of  tiae  cei  tar  of  i^paalding  avfimia 
IB  Chicago  toy  ^raftk   fryako,    ta«   aoa  of  iitaiia  Xryeko   a*.  1  the 
■•T»h««  of  Conatanoe  Hutko»aki.      Uaf  an  lant  Krana  was   »t   that   tl«« 
OlTlB«  a  «ip«»fclla  at^jht  aadaii   *ftat  oa  iloarscy  street   c*n^  %x>- 
praaohe*^  tfta    Intaraactlon  of  that  .tre*t  *ith  Sp^lUng  airanua  ^ 
a  apead  »lilah  the  taatlr^y  oi    the  wit«*..s*8  icr  pl^^ntlff  inM- 
eat*.a  wa.  ?5  to   36  ^11  rs  sx-.  naur.     di»  ..tuH^bUa  eraan^d  into 
«,,  ^.   m  whlcn  ^..  Buuto^aki   *ni  ^xa.   Vryako   .are   riding.    ^^ 
thay   au.tHlnaa   Injuri^a  »a  «  r.«uit  oi   tu«   oolii3io«. 

It   ia  not  «r«a4  t^.t   t^a  T.rdlct    i.   ^^»-t   it.*  «^-l" 
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f«at  weight  or  th9  •Tld«ncft,   nri  i   It  wlXl   tner«iiore  )>•  unn«e«saary 
to   further  dlaeus*  tb«  facta.      Two  pdinta  Kr«  urged  for  r«Terettl: 
first,   that  th«  court   arred  la  ^ivlnc  thstrueticne   to   tha  Jury 
at   the   request  of  plaintiff,    and,   aoaondly,   tlt&t   the  daau^gea  al- 
lowed  are  exoceclve. 

£7  an  icatructlon  eoftplalned  of  the  Jury  waa  told 
that  It  vaa  the   sole  Judge  of  the  eredibility  of  any  wltneaa  and 
that  if  it  belierad  that  any  wi  tneea  toli   au  uiUruth  aa  to   say 
faet  aiaterlal    to   the   isauea,    the  Jurors  ver«  at  liberty  to   die* 
regard  the  whole  of  the   teatlaony  of  euoii  viuieaa  except  insofar 
aa   that   teatimocy  had  been   corroborated  by  ota«r  cr^'dible  evideinea* 
It   is   oonoaded  that   thie  inatructioa  was  erroneous  In   that  it 
failed  to   state  that  in  order  to  Justify  such  diaregATd   the  Jury 
should  belivTO  that  the  witness  had  giyen   fnidse  testimony  knowing 
it  to  be   fUae.     Xo  Justify  a  Jury  is  rejecting  testimony  of  a 
witness  on   this  ground,    the  teetis&ony  given  by  iiitt  must  hsive  been 
wilfully  and  knowin^^ly  f»lst.      This  has  been  held  in  nusaerous 
eases  by  the  Saprene  court  of   the   st{iit«    and  by  tale   court.     £fiiij^ 
y^  Pfto.pl,^.   69   111.   148;   Pem».   C9,.   if.   Cppl^jMn.   ICl  Hi.   93;   Sjnfeijs. 
▼  .   People.   114   III,    508;  <;vertoom  t.   C.    &  a.,    I.   R.   H.    Co..   181   111. 
525;  feurtauirh  ▼.  Murohy.  3o   111.   App.    69;   Bj^ag.Jftftya  t,,  W«^^beT,   161 
111.   App.   53.     iioweT<*r,  while  this  instruction  was  undoubtedly 
erroneous  it   aopeare   that  at   the   renuest  of  the   def^^ii'ia/it   the 
eourt  gave  Instruction  it<o.   IS  ooverini^  th«   saae  point  and  IncluUiig 
the  ele*^cnte  of  wilfulness  and  knewl«d£;e.     i^l«intiffb  therefore 
eentend  that   taking  the  instractlons  as  a  series  (and  since  the 
inatruotion  eoaplained  of  did  not  direct  &  verdict)    the  error,   if 
any,  was  cured  and   that   the  Jud^jaent   should  not  be   reversed,     on 
the  other  hand,    defentiant   oonter^ds  that    the   giving  of  on  iiiiproper 
instruction  may  not  be  cured  by  the  grantin^i  of  &  correct  one, 
slneo   the  Jury     le  not  able  to    select   from  contradictory  instruc* 
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tioB*  th«  one  which  oorr«etly   Mtatss   th*  lanr.      le   this  |»olnt  d«- 
r«ndaiit   cit««  Qrolnu-da  v.  i«.    V.    C.   ^  ay.  x.   h.   wq..   25t   111,   App. 
28;   C.   C.   C.   A  at.  L.  Ry.   Co.   v.  ii«at.  169  111.    302;  gij^gr.f.jt, 
ymigr.    198   111.    ISO;    CiU  ,9l'.^«S99g.  yt^iffJL9ftft»,   805  111.    643; 
111.   AUitoh  Cq.    V.    C.   a.    1.    A  i>..   h.    K.    Co..    2IV».   111.    596.      In  .fcll 
tli«s«  oasca,   how«T«r,    tbe  instructions  tviTMi  ware   contradictory, 
and   the  rule   I'or  wi>.ioh  del'endant   contends  would  b«  applicable  to 
that   state  of  facte.     Uere   the  second   instruction  is  not  contra* 
diotory  of  the  one  eoaplulned  of,  but  on  the  contrary  is  sinply 
suppleaeutal   to    it.      The  instruction   oos.Dl^ned  of  did  net   direct 
a  verdict.     It  was  not  contradictory  of  uriy  other  Instruetion  and 
an    intelli«$ent   jury   could  not,  we    Uaink,   be  aalsled.      There  are 
BUKitrous  autaorities  ^hioh  hold   that  under   such  oirouiuetuneet  aa 
erroneous  instruction  will  not  require  h.  r«!V<>raal*      w.  CO.   A   ta^. 
L.  fiv.    Co.   V.   iVftlter.   147  111.   6u;   Ot,   4  >i   ^i  ,^t   ^f   T,  M^^->^fffft> 
IBS  111.    289;   Citv  of  hoodhouse  -v.   Christian.  163  111.   137. 

Defendant   insists,  howeTer,   that  the  dajua^es  are 
grossly  excessive.     Kre.   Xrysito's   cell%r  bone  was  fractured,  her 
am  and  isuscles  were  bruised,  her  left   treast  was  blaCK  !&tii  blue 
aad  her  h.^uids  were  injured  tu   eucii  mu  «xteut   ti^iat  th«y  were  band" 
aged  for  five  or   eiz  weeks.     «ahe   testified  that  she   suffered  pains 
in  tiie  collar  tune  and  br«ast   and  Was  ttbable   to   «ork   for    Jour  or 
five  weeks.      Her  doctor        bill  was  ^35.     Both  woffien  were  taken  to 
the  hospital.     Krs.  Hutkowsjci  testified   that  her  ri^ht   shoulder  was 
bruised   »n'i    that  she  h»d  &  fractured   rib,   a  cut   over  the  ri{^t   eye 
and  that  her  head  was  badly  bruised;    tiiat  her  wnol?  ri:  ht   side  was 
bl^ck   ^mA  blue;    that  her  rib  was   taped  nt  the  hospital,      iler  doc- 
tor bill  was  115,   an-i   she  was  rendered  incftp&ble  of  doing  work  for 
•oae   tijae.      %hil«  the  injuries  of  the  plaiutit'fs  w«re  not  ei'  the 
»ost   seyere  ni»tur«,    they  w«re   subettiiitial,   and   evfti.  if  we   cocsidered 
the   'lanaites  hi^h  we  would  r40t  be  justified   in   eubst  I  tutinj:;  our   &p> 
Inion   lor   t.n^t   of   t.h*«  jury  which  has  been   *pt>royed  hy   the   trial   «Ju'.&'©. 

The  juifiaei  t   is   therefore  »,ffirmed. 

AFFIHkSS. 

0*Coi:>nor,   F.    J.,    and  Iteijurely,   J,,   concur. 
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APl'KAL  Wioii    aKCJlT  COUHT 
OF  COCiJi.  COUiiTf. 


MR.    JUSTICE  tkA3!<MEXt  BK1.IVKKSD  lUK  OPI1.I0K  0»  XHB   COUHT. 

This  o»us«  waa  oonaoii4»t«(l  for  htaring  vith  g«n«ral 
nuKb«*r  33009,    in  whioh  an  eplnior<  lias   this  jny  b«er'   liled.     By 
•tlpulfttlon  of  th«  p«rtl*a   the  •«••••  «er*  triers  together  ^y 
%h9  •«»•  Jury.     Th«  injury  to  the  {>lalntlffa  grov  out  of  th« 
aaae  oeeurrane*. 

The  opinion   filed  this  As^y  in  g«aor«l  nu»ber  33C09 
eovera  the  f^ete  ACid  the  1««  applicable  to   this  o«»e»   «13<1   for 
reasons  stat4»<l   in  that  opinion  the  jui,1^,me»t  h«re  is  alee 
afflriaed. 


0*Connor,  f.    J.,    and  aioUurely,   J.,   concur, 
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na.  JU^icx  MAXcasTT  ihclivb&sd  xm,  o]pii>xo^  o^  rss  court. 

Ihis  la  an  «p}»«&l   by   tii«  <!al«Df1«nta,   K9b«rt8  &>n4 
T«fft,   froit  a  Judiib«cit  Ia  Ui«  sun  of  $644   «cit«r«d  u^on   th«  flmaias 
of  the  eeurt  to   th«  effect  that  %\l%  4«f«i2dai}ts  wer«  *s:uilty  of 
haTiufi  oialicleuely,  irllfully  atid   ictaction&lly ,    r<£ !      itn   lnt@&t 
te   injure  and  def ran !   tUa  pl&lRtiff,   eoav«rtsd   tc   d«feodar-ts'   oma 
use  the  gooda  acd  chattels  of  pirilBtii'f  ac  d^^Borlbed  la  -sl&iatirf*« 
atatft&erit  of  dais,   ^ml   aso-aaaed   th«  plaintiff 'a  daota^as  »t   the 
BUS  of  aix  bttcdred  forty-four  and  Qij/lOij   iollaxs  ($644.wt}    is 
tori.* 

tha  at&t«R«ct  of  clala  discloaea  that   this  suit  vaa 
l»rcttf>t  upofi  the   theory  taat  Roberts  sjcd   iefft,  who  vtre  ©fj'icsra 
and  direetoxa  of  the  Uouseholc!    JOTlcaa  CoKpaay,   h.  cori>oraiioc,   on 
or  about  January  1,  1927,   ce&Tarted   to   their  ovc  uae  four  &o.    S 
rafrigarator  unite  and  one  &o.   907  Saluxa  refrigerator,  which  ha4 
bean  left  vlth  the  corporation,  of  vhlch  taeaa  defezidanta  fTit 
effieara,   on  eonaignmeat  for   a&le. 

The   «vl<!«nea  <$iBcloaea   that   tha  Heusahold  Devicea 
Cenpacy  waa  doing  buaineaa  it    t\\9  year  1926  at  ^TfiuQaton,   Illi* 
no  is,   a*  !liatributor  of  £:oo-i8  cf    thle  ontir&ct^r.      The  sorporation 
appear ■   to  ha^e  been  organised  in   the  yssr  19  24  or  1928,    an<i  after 
Ita  ergJLnixatloD   defendaiit  Tefft  *a«  a    Urector,    stocsheldar,     aicS 
act«4   aa  its  president   and  general  aaanager.      tmi'eaAHCtt  Roberta 
aftervarda  beeaaie  a  atockholJar  and  hell    the  poeitioo  of  secret-^ry 


( 
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ajBd  tr«*Bur«r.      T*i'fi  coB^uetcd    th«  afi'alrs  ot    Xna  corporfttlofi 
•■4  li»4  general    supcrrisloc  oT  all   lia  buai£e«*«     B«b«rt«  vmi 
iBuctlT*  Koat  of  th«  tla*   audi  other  bueln«sB  a%tt«r«   took  aim   to 
Florida.     Roberts  va«  th«   %g«nt   I'er  tisio  ^p«rior  Kl«ctrl6  Re- 
frigerator Coopany  in  Mia&l  in   that   »:t%t«. 

The  plaictifr  oor^oratiDC  Appears  to  h&ye  had  it« 
prlBciptil   offies  at  Uerrlscn,   Illi)r<cis,    ^mii   »lso    ^i.   ofi'les  in 
ths  SUrr.iturs  itart  at  Chioago.     Ons  JPrcer  vag  it^  sales  leii&assr 
•Bd  a  &r.  Loving  see&s  ts  have  ucted  as  a  traveliois:  salcsBiaB. 
The  Chicago  offies,   insofar   as  ihs  eridle&ce  -ilseleeee,  iras  in 
ohar^  of  a  Uiss  Sailer,  vho     Kirberg,    the  treasurer  ov   tsie 
plaintiff  coa.^sny,   describes   as   "trie  office  ejirl." 

iiobcrts  a4Tised  lefft  that  he   should  get   in   touch 
eith  the  plaintiff  ccapany  in  regard   to    the  refrtgeraters  sold 
^  thcK,   aad  on  or  abeat  tear  eh  23,  19  2&,  hr,  Loir  lag  took  the 
writttfi  order  of  the  household  devices  vsmpany  for  the  goods 
here  in  oootrerersy*      ihe  order  was  si,^ed  hy  fefft   ^s  prpsideut. 
The  goods  vers  uftervards  delivered  to   the  iiouseheld  Devices 
Cexpany,  ehieh   aftervards  coapl&ined   th»t   they  were  defective. 
This  Batter  see&s  ts  have  ^eea  talsen  up  with  Loving,   an  i   it  v&ei 
arrsAged  hy  hi»  ( tmi  the  arrangea^ent  seei&s  to  have  been  af tenrards 
approved  hy  plaintiff's  sales  aaca^er)    that  the  g^oods   eimali  be 
left  with  the  Household  Devices  Coi&pany  on  oonsi^%t&e£)t  t&  be  paid 
for  to  the  plaintiff  vhen   sold,      the  ti;ease-~«ld  13eviees  Com^pan? 
was  in  a  failing  coB<iition  financially,   snd  en  or  about  J«>naary  1, 
1927,   it  ceased  to  do  business.     Prior  tc   that   tisie  a  levy  had 
beea  aiade  apen   its  property  by  a  Ju!^3bent  creditor. 

Xefft   teetiiied   (and  his  t«8tliirony  ie  not  contra- 
dicted)   that   after  a  talk  with  Kr,  Loving,   the   represei:.tative  of 
plaintiff  with  «hea  he  had  hie  dealings  ccnceroin^  this  property, 
hm  dipped   the  goode  in  question  to   the  Superior  iCleetrie  Befrlg- 
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crator  CoKpAoy.     Coneercicg  bl*  oonTcrsation  wltn  i^ovln^^  h«   t**« 
tifiad: 

"I   tol^   hia  noset^iing  h<%d  to  b*  done.     I    said,    'i(«  ar« 
•hipi>isi^   ihe   box««  back.*      Ho    aaid*    *Q9    aii««d    ati«j    ship   th«M 
bsMilE.  *     I   oallei  ih«  Cnicafio  ortieA  Mi<t   sftJicd  itlss  B»tl«r  and 
•h*  s&lti,    *ao   «h«Ad  and   ■hip   tbm  b&ok    lo    tha  duptrlor  Re- 
frigerator  toapttay,  *      Th«u  withir^   two  or   three  veeka,    I   ^»y 
order*  «i  tain   m  rery  elaort   period   to  hav«   theai  put  iii  the  b^ck 
end  of  the   buil'ilBK.      I  g&Te  order*   to   ship   then  Itiaii   to   the 
f&etory,   tktt  Superior   f<>ctory,    »s   they  v«rc   endanger iUj,  th* 
he*lth  oi'    the  occupants  of  th«  buii^ifit;^.      After  tney  left   I 
ftuppoee  I   did   t&lk  to   it-T,   LoTlnc  «(r.  ^  i^ics  C>%tler  two  or   thre* 
tlffie*.      They  were   the   bnly  oa**   iu   fi:i.ct   X  ever  h^id  eay   dir*et 
eoDDectioa  eith.      It  yr&s   the   and4«reti.i:lii:ii^   they  had    »utfj^ority 
to   Hct  la   liie  territory.* 

Mrberg,    the  treaeurer  of  the  plal&tlff  eojepsjay. 
te*tlfled   to   the  •ffeet   that  Loviag  wac  eimply  a  ealeeu-aia  on  « 
eoBCiiesloh  b»8ls without  &ut  ority  to  Aake  eoiatract*  unleee   the 
ease  h&d  been  first  aceepted  by  the  oanpasy  at  Morrisoc,   Illinois, 
and  that  he  did  Bet   at  any  ti&e  >:mthorlx«  either  i.oTiag  or  felse 
Sailer  to  conse&t   to  the  shi^us^et:!  o>    the  ttr^ite   to   the  Bapericr 
Kefrlgerater  Cojnpa&y. 

i*laiiitiff  contends    Uiat  LovlUji  was  without   aaxtiiority 
and   cite*  Kerohaaf  liat^l  Bank  v.  JStjo-iol*  A  Co..   223  111.    41,   to 
the  point   th&t  persons  dealing  with  sja  ae»ua.$S   agent   are  bound  at 
their   p?ril   t*   a*eertaln  not   only  the  fa^ct  of  the  agej&ey  but  the 
extent  of  the  ft^ent'*  autiierity.      T)i%t  rule  of  law  whlcii  undoubtedly 
obtain*  where  a  question  as  to  tho   ^t^ierity  to  a&ke  or   en<lors«  se- 
gotiaible  p^er  arises,   is  not,   we   think,    applicable   to   a  situation 
•aoQ  as  1*   rlisclesed  by  this   reeord.      The  distinction  has  bewB 
pointed  out  by  tnle  eourt  In  t^dg^s  y.  Backers  aiire^y  i^o. .  152   111. 
App.   572,   and  in  Sdw»rd*  &  D*utSGh  L.   Co.   r.   aildKaa  P.   Co..   221   111. 
App»   61.      la  the  latter  ease  wc  i^tted  with  approval  Mecness     on  Agency, 
▼ol.   1,    see.    246,    to    th9   effect   that  as  a  general  ruls  whenever  s 
person  has  held  out  another  as  his  agMit,    »tathorls«d  to   %ct  for  uIk 
la  a  £iwcB   oapA«ity,  or  a^a  kaowine^ly  and  without  dissent  oer^itted 
sueh  other  tr-  aet  ss  hix  sgtoit   in   that   esp&clty,  or  ^?here  his  habits 
and   course  of  dealing  have  bees   euca  %b  to   r«»sr»nably  warrant  the 


T         » 
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prasuHption   that   sueh  ethar  *a«  iiis  »4i«Bt   authorised  to  i^et  la 
that   eapaelty,  whet&or  it  b«   in  «  oint^le   tranc»otion  or   ic  * 
••rioo  of  trarisaotioao,   his  autciority  to   suo'^  eth«-r   to   so   ucX  I'or 
him  will  ^e  eoneluslvoly  presumed  to  hakT«  boaa  glTec,   lasafar  mo 
It  may  be  neocsoary  to  protoot    th«  rit.at8  of  tnird   r^orsoas  vhe 
havo   rmliod   thoreon   in  ^qo4  faith  ikSd  ita   tue  exercise  of  rnaooaablo 
prudeneo. 

I'he   eyidflfioe  iaere  ^Isclosf^e  a  course  oi'  dealing  ovor 
quite  a  perio<^  of  tlse   is  vhich  Loviag  aoted  as   the   repraoedut»tiT« 
of  the  plaintiff,   an<i   oorresnondMtoe    ;uricg  th&t   ti»e  «^a8  carried 
OB  li#tveen   the  plalstiff  aai   ti^e  Heueohold  DeTlcos  Co&paay  without 
•ay  disoTCval  oa   the  ^nrt  of  the  pl;&intiff  oi    ta*  aythorUy  of 
JLoTiag.     kles  Batler,    too,  vas  la  ehar^e  of   the  office   s^t  Chicago, 
■Bd  the  defesilaat   7«fft  h&d,  ve   thiaJt,   a  rl(r;ht   to  rely  u^oa  her 
anpareat   euithorlty.      HoweTsr   mis  t&ixy  tf?,    tiie   coar««  of  dealiag 
vith  the  plalatiff  vao  with   the  Houtsehold  I^evioee  Co2epi«byt   a  sor> 
poratloB,    iHiii  cot  wlta  tiiesc  defeada&tSj  Individually. 

^0  do  not  qu«etioa  tiie  rul«>   for  v^ieh  plalatlff  coa- 
teado,   that  direetoro,   orficers  or  amenta  of  a  eorporatioa  esy  he 
limhle  for   coaTersloa  cvea   thougJt  tuey  aoi  as  officora  ici  behalf 
•f  the  eorporatioa y  provided  they  personal ly  participate   ii^  the 
coaTersloa*     If  there  «as  aoqr  coavereioB  here,  hoverer,   it  would 
mnpear   tJh.»t  lefft  eXoa*   is  liable,   9it;-«   tnere  le  no   evidaaco  ia 
the  record    teo^iag   to   «ho«  that   the  other  defendant,  Hoberto,  had 
kaovledge  of  or  participated  la   the  alleged  tortious   aot  of  s«nr^ln{; 
these  refrigerators  to   the  Superior  itefrlgerator  Coatpany. 

As  there  is  no  STldeace  frc^  «hich  the  court  eoul4 
reasocatly  find  agalast  i'-oberts,  t^e  ju 'gcent  catuvot  st^ad.  It 
will    therefor*  be   rertfrmfA  aad  the  cause  reeaaded. 

0*C«anor,  P.   J.,   and  Moburely,   J.,   concur. 


....__.  -ii^i  :-::*^  .i<fi-i^^    1&    a??ix«« 

^ ^  ;  i:- ;i«iJE-§  *?  ■  >*■.■• 


"#i.- 


-i^-  i-*. 


r-^£!  = 


-♦«s»a«»'-<-if--»'^i*ti*.f.  ?i£a«0»« 


S3099 

MIDWSSTSRI  COiiPAST,   m  Corpor»tl«iJ,^*4' ' ^'"^''^    ^     i  •  AjuA^    I    X 

COOHT  07   CUIGAGO. 
WAXaHAWS&T  ft  CO.,    a  Corporation,  ) 

Appellant.  ) 


Ml.   IQltXfi  MATOiiKTT  S8U.IV1IRB]}  THK  OPUilOibi  OF  fH%  COUKf . 

Thlr$  c»ute  was  h«re   on  a  fcrs^er  appeal  fram  «  jud^avnt 
for  plftlntirf  In   th*   etm  of  $3,000,  ^n^iileii  wa»  r«ver»<*d  Tor  axTors 
is   Inatruotlons   iiaH  Ix^ctoitie   the   aaiouAt  el   tli«  d«ur^^H^6  ulloved  waa 
not  suntaint^d  by  the  eTideuce. 

UpoD   th«  eaeond  trial   there   se4uu.ft  to  h«ive  l«««n  little. 
Is*  iuiy,   affort  to   stvoid   a  rKp«tltlon  oi*  th«  errors  polnt«)d  out   in 
the  fonacr  ©pinion.     Mldwt'etern  Co.  v.   tf&r giiawraiiLy  -i  06.^   24C  ill. 
App.    673.     tha  jury  returned   a  verdict   ii.   the   euaa  of  ISfllSS, Rt, 
ttpoo  v>ilc'a  t^«   court,   oYor-rullng  aotiocis  I'or  a  xiev  trial   and  in 
arroit,    ect«r«d  Jur^aT^ent. 

Th«  material  fncte  ax^  l'«w  and  aiaple.      Ih«  defan^lstnt 
was  in  th«  busiaoos  of  buying;  and  aelling  ueod  and   aor&p  maohinery. 
It  had  m\  «riieo  on  Vab&oh  »v«nu«  Is  Chicago  nsxA  a  wanthouse  at 
1915  i^ut.'A  Stato  street,     an  x.0Tenber  24,   1922,   defendiu/t   sol<!   to 
plaintiff  a  Itatlenal  BraJco  and  Sleetris  ooapressor  vith  nctor  i^a, 
S37A,    oosapleto   for  the  price  of  $12CO.      Flaintil'f  &%   that   tlae 
gave  A  oheok  for  $200  on  the  puroaass  pries.      It  vas  agrseA  thnt 
ths  balones  should  b«  paid  whftn  the  oompreeeor  was  xmi^a'vtii  froBi 
ths  varshouee.     Defendant  g^ve  a  receipt   for  thit;  payui«nt,  on  wriich 
was  printed,    "not  rrsponsible  for  goods  left  ov*r  thirty  days." 
An   saployoe  of  dsffuadant,  nM&od  Salter  Ostrowsky,   iiittendad  to    the 
•alo   for  dsfendant,    and  the  STidcnos   for  plaintiff  tends  to   show 
that  at   the  tiai«  of  giving   the  rscclpt  QetroiRsicy  asked  the  broic^r, 
Mr.   SshBldt,    "When  will   you   tai>.a   Uiat,  out?*     Sohnldt   ra-tlied,    "la 
twenty  or   thirty   days." 


i" 


,i:_       >; 


Pl»iatiff  did  not  ilEi«r»Aft«r  call  I'or  th«  oonipresBor 
and   Ml  Janu&ry  Xd,   19?3,    th«  d*ftindcunt   aol'-t   th«  iB>%OAln«  to  £«n 
8aad«ra  for  $1,OOC  witiiout  giving  plaintiff  notlo*  ef   th«  Intended 
•al«,      iPlaintlff  had  not   ocillsd  for   tu«   coaipresnor  beeau»«  it  »Mi 
unable  to  find  a  purohasar    to  whou    it  »ig];t  r«a«ll   it,   atnd  wh«n 
ita  r*pr«a«ntatlva      th«r«ftft«>r  oalltd   %t   d«f«uaant*s  i;»luea  of  bual- 
aaat  vltk  a  proaoaetlTf  purohuaar  It  was   Infor^ttad   for  the  f  irat 
tljaa  that  the  eoiapr«aaor  had  been  aold. 

Dafandant  fllai»s  that  at   th«^    lii&e  of  th^^  eal«  on 
fieveBiber  24th,   a  writing  waa  dellTorad  to  plaintiff  whioh  stated 
that  plaintiff  ahould  take  the  maehinn  vithin  ten  days,   but   this  la 
tfe:.ied  by  plaintiff,  and   for  the  purpoetfsa  of  Uiis  opinion  «e  v^ll 
regard  thla  ieaue  of  fact  aa  aettled   Af^adnat  defendant   ^^d  in  f^Yor 
•f  the  plaintiff  lay  the  verdict  of  the  Jury. 

Another  aat«riaX  isime  of  f  let   in  the  oaae  ie  vhether 
the  ooispreeecr  iraa  a  new  or  seeonlohand  staeuinw,     Plaintiff  go»o 
tenia  that  it  waa  nav;   def<>ndant  that  it  waa  aeeond«h«nd.     i«otwith> 
atandlBg  the  verdiot  of  the  jury  we  mu»t  hold  that  the  si.^ilfcet 
wei^t  of  th«  evidence  on   tnle  itfaue  of  fact  indlc'^tea  that  the 
■aehin*  wt^a   aeeond*hand.      Two  or   thre^  wltnesaea  t 'Stifled  for 
plftlntiff,   giving  ttneertaln  evideiice  tending,  to   ahow  that   it  if%» 
sew,  but  four  ^ritneaaaa  who  had  poaitiva  knewled.e  t^etified   that 
It  waa  a  uaed  m^9iiin%*     koreover,   the  ondlaputed  f ^ets  that    de- 
fendant waa  a  dealer  la   aeooni-hairid  gooda  and  thai  the  cosvpreaaor 
vaa  aold  to  plaintiff   for   iDl,200,  while  the  price  for  ^  n«v  maciiine 
•  f  the  aa»e  iiln4  was  |4,SU0(  are  persuaeive.     Xo  believe  that  a 
aeoond-hand  dealer  would  sell  a  new  aas^kohlnc,   of  "^hie     the  market 
priea  was  )4,50Q,  for  ^1,200,  requlrea  a  Aassnc  of  credulity  which 
thla  court   doae  net  poascaa.     Thla   concXualon  &lcne  r«<4uirea  a   r«°* 
varaal  of  the  judgment,    elnoe  it   followa  tlie  da^&^aa  allowed  are 
a^alnat  the  ouuiifeat  wal^ht  of  the  evidence.     The  motion  for  a  n«^ 
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trial  ahould  haT*  %««ia  girnntv^  for  tbat  rtaten* 

Th«r9  ar«  oth«r  r*T«r«lbl«t  arrors.     ketvithfltacdlBe 
th«   rorB«r  opinion  of   this  eourt   to  th«  contrary,   otct  tho  obj»c* 
tloa  of  tb«  4«f«n4ant  orlieneo  «.%•  ifiTon   In  boiialf  of  plaLntii'f 
to  tho  Jury  of  an  otttr  to  tiuy  ao  tending  to   «otablidi  tho  markot 
▼alu«  or  tU«   coniprof.or.     M^,4w.f,^^^H  vq,.  y,   Wftyf^w^Jgr  4 ,  pg  ^ ,   t^ygyj. 
lioroovor,    th»  contract  of  aalo  i'ail«   to   establlih  that   aueh  dasiogoa 
war*  within  tha  oont«tt.t)l»tioB  of   tha  partisa,     rtadlav  t.  i'/axandala. 
9   Sxoh.    341;   Olobff  aaflnlm.^  Co.   v.  ;.ai-4d»  Cotton  Oil   Co..   190  U.    S. 
S40. 

Again,   aottc  of  tho  instruotione,   vnilff   correct  a* 
abatraet  propoaitlona  of  ls»,  «ar«  not  appiioat-le  to   tbe  fuatSf 
and  it  «a«   tharafore   reT«r«lbl«   error   to  give  thcoa. 

for  th«  raaaona  indleatad  t^a   Judti:^«nt   is  x-i«T«r«ad 
■ad  the  oauaa  rasiindad. 

O'Connor,   P.   J,,    and  kOw^ureiy,   J.,    concur. 
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J08KPH   HARRIS* 


SI  I./- 


App«ll««» 


CHICAGO  TITLE   AID  TRUST  CC«PA«Y, 
•dnlBl0tT8tor  vith  the  viil 
iiniisxed  of  th«  vstatt  of  JCKft  B, 
RtineSLL,   (l«o««Bft4«   HA.RRIS  TRUST 
kSD   SAVINGS  BAHK   end   AOt;R>  QSIKO 
MACHIHES   SiSOrmiTZKB  COUPAMT*  ) 


CIRCUIT  OtnTRT, 
COOK  COTTSTT, 


AppoIIants. 


Opinion  filed  Janaury  30,  1929 

MR.  PRI81DIN0  JUSTlCf?  MCLiXJH  deilverod  tbe 
opinion  of  the   oourt. 

Thie  oaae  hse  been  decided  in  ease  g^eneral  niunber 
33736,  vith  vhtob  it  wee  ooneolidated  for  hearlns  and  la 
•rhicta  an  opinion  luia  this  day  been  filed.   That  opinion  ie 
by  adoption  also  nade  the  opinion  An  thie  eaee,  ^.nc<  tor  the 
reasons  in  that  opioion  stated  Rtnd  set  forth  the  denoree  of 
th«  Circuit  Court  la  this  oa««  is  r«T«rsed  and  the  oausc 
Is  reaended  with  directions  to  the  Circuit  Court  to  enter 
a  decree  dismissing  the  bills  for  w»nt  of  jurisdiction. 

RKVSKSKO  AMD  R«MA«D5D  WITH  DIREOTICKS, 


WlUm   AID  RYIKR,  JJ.  aO}fCl)R« 


h'-Z^^^l?", 


esei   ,0?:  YTi-p.npt.  belll  noxniqO,.,..^ ,:   ,, ;,,,^<-  - 
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JOOICPR  HilRRXS, 


.A,  6 1 1 


App«ll«ef 


Ai'fKAL  FROM 

CIRCUIT  ooimt, 

ooor  oorriin. 


CHIC\0O  TITL»:  AMD  TRTI3T  OQWx'MiJ ,  j 
adainlatr&tor  with  the  mil  ) 
«zm«x«d  of  the  eetRte  of  JOHN  Bj 
RUSSELL,  deoeased,  H/U^RIS  TRUST) 
A]fi>  SAYIWaS  BAMK  and  AD;  H'<;B3I1IG  ) 
HAOHinS  SKCtlRITIES  OOMfAHT, 

AppAlIi^nts. 


Opinion   filed  January   30,    1939 
MR.  PRHisiniNa  JTJSTIOR  fWLDCIl  dellTered  the 
opinion  of  tbe  oottrt, 

ThiB  eaae  h««  be«n  decided  in  o«»e  reneral  miBiber 
S3736«  with  whioh  it  wfus  ooneolidated  for  hearing  nnd  in 
vhicb  an  opinion  has  thle  day  been  filed.     That  opinion  is 
by  adoption  also  made  the  opinion  in  this?  oaee,  and  for  the 
reaaons  in  that  opinion  Bt«ted  and.  eet  forth  the  decree  of 
the  Oirouit  Court  in  thin  case  is  reYere«d  »nd  the  cauee  is 
reraanded  with  directions  to  the  Circuit  Co«rt  to  enter  a 
deeree  dlaaieeing  the  bills  for  v&nt  of  Jurisdiction. 

REVroaKD  A»D  RfaiASJJTCD  WITH   DIHSCTIOMS. 


»IL80B   AMB  RTICIt,   JJ.    aCMOOIli 
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IITBRaiATK  OPTICAL  GiMfKWt, 
a  oorporatlon^ 

(Plaintiff)  Appeliant, 

▼. 

iLLiioia  r.fkXK  soGiFTY  or  optombtrists 

A»'^  TH'  CHIC'GO  OPTOMISTRIC  SOCIETY, 
l>oth  cor^oTatloas  »ot  for  p^cnmiArf 
profit;  DR.  f.  T.  LKE,  DR.  ^.umy  fcusxw, 

DR.    FORD  A,    SKITH  and  DR.    FHAJiK   WALL  AW., 
D«fend?>nt«. 


ILLIMOIrt   !?TAf«   3CC155TT  OF  OPTCMItRI ST8, 
a  oorporntion,   end  R.   f,   T.   hK&, 
(Defendsnta)     Appelleea. 


APrKAL  FROM 

CIROOIT  COTmT, 
OOOK  COiniTY, 


Opinion  filed  January  30,  1939 
MR.  PRKSlDIRe  JOKTICS  HOLfXai  dsllTerod  the 
opinion  of  the  court. 

Thie  ca«e«  is  before  this  court  for  rsviev  for  the 
•econd  tiiae.   Th«  decision  of  thie  court  upon  th«  foxier 
5p?*al  i»  retorted  in   the  ?44  Illiocis  Apr«ll«t<?  158,  to  irhich 
»e  refer  for  »  full  etateaent  of  ffects  and  the  law  governing 
•ttch  facte. 

The   trial  court  euetaiaed  a  deamrrer  to  the  eecond 
amended  declaration  and  ainnissed  the  suit  of  plaintiff  at 
its  Goctn.   On  rcrleir,  on  appeal,  this  <M^urt»  for  the  error 
of  the  Circuit  Court  in  auetaining  such  deamrrer  and  in  dismiss- 
ing the  auit«  reTersed  its  judgsient  end  re^mpjided  the  ceus* 
for  a  new  trial. 

The  only  change  •ade  in  the  rsco  d  since  the  remand- 
ing of  the  cause  for  a  new  trial  itt   the  interpoeltion  by  the 
plaintiff  of  a  demurrer  to  the  eoTenth  plea  of  defendsnte, 
being  a  plea,  of  the  statute  of  linltatione,  which  deamrrer 
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th«  court  0T«rrul«d,  und  plaintiff  electing  to  «t<tnd  by 
ita  d««urr«r  to  suoh  pl«a,  a  Jttdgm«nt  of  nil  capiat  and 
for  eosta  vaa  entered,  from  which  plaintiff  again  brings 
the  record  to  thia  court  for  reviev. 

The  sevsnth  plea  of  the  statute  of  llinitationa 
averred  Inter  alia  that  "the  supposed  causes  of  action  in 
the  said  aecond  a»anded  declaration  sentloned  did  not  accrue 
to  the  plaintiff  at  any  time  within  one  year  next  before 
the  filing  of  said  second  amended  declaration*  etc. 

This  plea  was  vulnerable  to  the  demurrer  interposed 
beoauae  instead  of  averring  the  time  when  the  statute  com* 
menoed  to  run  against  the  action  being  within  'one  year  next 
before  the  flllm?  of  said  second  amended  declaration*,  it 
should,  to  be  effective,  have  charged  "one  year  before  the 
commencement  of  the  suit. " 

The  original  declar^ition  stated  o   cause  of  action 
for  libel,  and  the  second  amended  declaration  in  no  wise 
stated  a  new  cause  of  action.   The  statute  of  limitations 
was  arrested  by  the  commenoeaent  of  the  action  and  not 
inferrable  from  the  time  of  the  filing  of  the  second  amended 
declaration.   This  whole  question  was  fully  disposed  of  by 
this  court  in  the  decision,  ^ipraj  in  which  it  is  said: 

"It  is  also  contended  that  the  mere  allegations 
in  the  declaration  that  the  words  were  used  *of  and 
concerning  the  pl&intiff,  and  of  and  concerning  the 
busines'  of  the  plaintiff,'  &n^   that  the  plaintiff 
was  dawaged  'in  its  business, '  v^re   insuf flclent, 
unlesa:  some  allegation  was  made  by  innuendo  or  implica- 
tioa,  showing  that  the  plaintiff  was  In  the  btieinepe 
of  examining  eyes.   Put  the  declerRtion  stated  that 
the  plaintiff  was  *enpaged  In  th«  furnishing  of 
optical  advlo*  and  spectacles. '  xnd  that,  we  think. 
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»«•  •ufflolent.   •••!»•  f««i  bound  to  hold 
that  the  vorda  directly  tend  to  the  prejudloe 
and  injury  of  the:  pleintiff  In  Its  trade  «nd 
tmelnesR,  fmd   are  actionable  without  proof  of 
special  daaage."  (gwift  v.  Mmdden.  165  Til.  41.) 

The  second  ajiended  deolaratlon  i1id  not  eel  ^  a 
new  oauae  of  notion  differing  from  the  cause  of  action  set 
out  in  the  original  declaration. 

The  fomer  opinion  of  this  court,  aupra.  together 
with  this  opinion  oonatitutes  th«  law  governing  thla  case 
and  its  retrial. 

for  the  r^aeone  etated  In  this  opinion  the  Judeaent 
of  the  Circuit  Court  la  reveraed  and  the  cause  is  rem&ndad 
for  a  new  trial  in  accord  with  the  Tlevs  herein  and  In  the 
former  opinion  of  this  oourt  in  244  Appellate  158  expressed, 

REVERSE;;  iSO  RKBARDED. 

wiLsoir  KSV)  nrwm,  jj.  coNCtm. 
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Opinion  filed  January  30,  1939 

ua.  ?RE$IDIJia  Ji;STIO£  mumu   d«llvexed  the  dpinion 
of  the  oourt* 

This  cause  of  aotlon  arises  fro«  &  oollielon  betTreen 
the  autoaoblle  of  the  plaintiff  and  the  laundry  tmok  of  the 
defendant  »t  the  Interseotlon  of  Vfab'ish  Avenue  %t^A   76th  Street, 
Ohloago*   The  trial  was  h%A   under  a  count  in  plaintiff's  deolar- 
atlon  charging  negligence  gener^ly,  aefend'^nt  filed  tifO  pleae, 
one  the  general  ieeue  and  the  other  non-o^nerebip.   The  trlsJL 
wae  before  court  and  jury  with  a  resulting  verdict  for  plulntlff 
and  an  aseeesment  of  daaag~ee  at  the  aum  of  E600.  ^.fter  overruling 
aotione  for  anew  trlel  and  In  arreat  of  judgneat  there  irae  a  judg- 
«ent  entered  upon  the  verdict,  and  defendant  brlnge  the  record 
to  thle  court  for  review  by  appeal* 

Defendant  aaslgna  error  nn6   argues  for  reversal  that 
the  verdict  of  the  jury  le  contrary  to  lav  and  against  the  greater 
weight  of  the  evidence  and  that  the  verdict  and  jud^ent  thereon 
are  exceaalve. 

The  evidence  develops  that  the  plaintiff  ^„nd  his 
driver,  one  Jnaes  u.  Cost,  were  proceeding  to  their  hooie  at  about 
noon  on  September  36,  1925,  at  7601  Eggleston  Avenue,  Cfhicago, 
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irhara  they  both  llT^d.  Coot  iw«  drlTlng  the  car.  Plaintiff  ims 
•  ittlng  In  the  xi^t   hand  front  sttftt,  and  th«  driver  waa  alttlni^ 
at  tha  vhaal»  vhloh  fta  on  th«  left  b«nd  alda  of  the  oi^r*  Coat 
vaa  fasilar  with  tha  opeT«»tlon  of  the  o«!r,  having  driven  it  for 
about  a  y«".r.  The  oar  waa  belnj^  driven  on  the  right  b^rnd  aide 
of  76tb  Street  in  a  weaterly  ilreotion  n.9   it  approaehed  «ab%eb 
Avenue  at  a  speed  of  not  exceeding  fifteen  Mllea  per  hour.  The 
wheela  of  plaintiff *8  oar  were  within  four  or  five  feet  of  the 
north  curb  of  76th  atreet,  vhleh  la  ripproxiauitely  t'fenty-teo 
to  ti»enty-five  feet  In  width,  the  ear  aporoaohed  the  corner, 
aoeording  to  plaintiff* a  teatlsony,  at  about  eight  sUes  an 
hour,  and  aloited  deen  to  nearly  a  atop  aa  it  drev  ne<^r  to  ><-  bnah 
avenue,  rlaiutlff  and  the  driver  both  olsim  that  they  looked 
%•  the  rljgpit  when  they  were  vithln  thirty  to  fort)it  feet  froa  the 
•eat  curb  of  ffabaah  avenue,  and  aav  defendant* a  laundry  truck 
about  140  to  150  feet  to  the  north.  The  pavement  vraaaet  and 
alippery.   alien  pi  a  in  tiff 'a  oar  waa  «ore  th«n  tvo-thirda  of  the 
way  aoroaa  !5fabaah  avenue,  defend«.nt*a  lp.undry  tniok,  ^rhlch  v'.a 
running  at  a  high  rate  of  speed  froa  the  north,  oraahed  into 
plaintiff *8  car,  turning  it  over  onoe  and  a  Half,  and  throi»ing 
plaintiff  on  to  the  atreet  vith  atuoh  force  that  he  8u»t>5ined  a 
fraoture  of  the  right  clavicle,  and  brulaea  and  abralelona  to 
various  parte  of  hie  body. 

There  la  suoh  oontradiotlon  in  the  evidence  as  the 
teatlBony  of  defendant* a  ^iritneaeea  vaa  to  the  effeot  that  plain- 
tiff a  oar  approached  tha  interaeotion  of  Wabaah  avenue  and  76th 
atreet  at  a  high  rate  of  apead;  that  it  narrowly  avoided  a 
colliaion  with  another  autoaK»bile  at  the  intersection  of  Michigan 
avenue  and  76th  street;  that  defendant* a  truck  vaa  being  driven 
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Upon  Wa¥aah  aTenna  by   MiohA«l  h,   Murphy,  an  enploytt  of  dofondiint, 
iB  a  southerly  lireotion  at  a  apoed  ol  b«tw««n  flftaea  imd  twenty 
■Ho*  an  hour;  that  a«  th«  drlTor  approaehad  the  Intafseotion  h« 
slowod  down  the  truok,  looking  to  the  right  and  to  the  left,  and 
obaerred  plaintiff  a  autonobiie  approaohlng  from  the  eaat  and 
about  75  feet  awny  fron  the  intezaeotion*  On  the  theory  thst  the 
drlTer  hnd  the  right  of  «>%y  imder  the  statute  he  prooe«ded  on 
into  the  interseotion,  when  he  obaerred  that  the  autowobile  of 
plaintiff  continued  to  ootte  on  at  n  high  r^te  of  apeed,  veering 
OTer  to  the  left  aide  of  7&th  street  in  «^n  mtteai^t  to  out  hla  off) 
that  the  drirer  of  aefendrmt's  truck  beliering  a  oollislon  to  be 
iuinent  turned  to  the  «est  on  76th  street  In  an  effort,  -^.s  he 
olained,  to  avoid  an  ittpaet  with  the  result  thnt  the  right  hnnd 
wheftl  of  plaintiff's  automobile  etruek  the  left  front  wheel  of 
defendant's  truck,  bending  the  axle  and  wheel  over  towj>>.rd  the 
right  hand  wheel,  and  that  the  oollision  ooouxred  on  the  southwest 
oomer  of  the  interseotion.  }io   witness  for  (ief8nd»\nt  disputes  the 
faot  that  plaintiff  suffered  the  injuries  to  whioh  he  testified, 
as  a  result  of  the  oollision. 

fe  haTS  oar f! fully  scanned  the  eTidenoe  pro  and  oon 
found  in  the  record,  and  ^Ith  the  inferences  whiob  under  the  l»w 
■ay  be  reasonably  indulged  as  to  the  right  of  the  Jvury  in  weighing 
the  testiBony  of  the  sereral  witnesses  of  the  ><%rties  to  glTS 
oredenoe  to  one  and  disbelief  %b   to  the  other,  we  see  ao  reason 
justifying  this  oourt  on  reyisv  in  holding  that  the  TeTdlot  ftnd 
the  judgment  are  contrary  to  the  /sanifeet  ir«i|Eht  of  the  ewldenoe* 

AS  to  the  ajsount  of  the  verdiot  being  exoeselTe,  con- 
sidering the  plaintiff's  injuries,  «iteioh  are  not  in  dispute, 
suffered  as  a  result  of  the  «scoid«nt,  the  Terdict  of  iSOO  is  not 
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«xo«88i'<ra.   On  the  contrary  it  la  quite  reasonable,  %nd  no  more 
thaA  •emnt  ooapensation  for  sueh  injuries* 

The  queatlone  of  the  weight  of  the  eTldenoe  and  the 
credibility  of  the  witnesses,  and  the  effeot  to  be  ^;iTen  to  their 
eridenoe,  were  peotillarly  the  province  of  the  Jury  to  determine, 
&o  fax  ss  the  sTidenoe  of  the  pliiintlff  is  ooneemed,  it  in 
Itself  was  sufficient  to  warrant  the  verdict  in  his  fnvor,  and  the 
jury  having  ssen  the  witnesses  and  heard  their  testimony  and  the 
aannex  and  conduct  of  the  witnesses  upon  the  witness  stnnd, 
privileges  denied  this  oourt,  n^ere  much  Ibetter  able  than  re  7^ 
to  Judge  of  the  credibility  of  the  sever&X  ^itnesaes.   H  was 
for  the  Jury  to  conclude  by  their  verdict  *ch9Te  the   truth  lay  in 
the  oonflioting  versions  of  the  respective  particle  As  to  the 
ooourrenoe  of  the  accident;  and  we  would  not  be  justified  In 
holding,  in  the  st^te  of  the  evidence  In  the  record,  that  the 
verdiot  of  the  Jury  is  contrary  to  its  probative  force. 


24«: 


As  said  in  Fienta  v.  Ghioafco  Pity  fty.  Coy,  284  III, 


"There  is  no  possible  way  to  haz-Baonlze  the  oon- 
flioting testiaiony  on  t^ie  material  points  as  to  just 
hov   the  o,ocidi»nt  ooourred,  either  as  to  the  Ai stance 
of  the  oar  south  of  the  stalled  truck  »rhen  i  taaek 
started  to  drive  over  the  north'oound  tT;<»ok,  or  how 
rapidly  the  oar  or  the  horse  and  wagon  ^'«re  traveling, 
or  at  what  point  on  the  ^sgon,  ne^ax  the  front  ox  rewr, 
the  oax  struck.  All  these  nxe  questions  of  f^ot,  &a 
to  which.  In  a  ease  of  this  kind,  this  court  must  be 
controlled  by  the  verdiot  of  the  Jury  and  the  judgment 
of  the  trial  court.  •♦" 


The  foregoing  statement  is  atronf^XJ   ••pplic«sble  to 
the  Condi tioa  of  the  evidence  in  the  instant  case* 
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Th«  qufation  of  d«f«nd>»Bt*s  baring  the  rl|B;ht  of 
vay  *t  th«  lnter«eotion  of  i^j9.b'«sh  nrenue  and  761sh  street,  «A.a 
likewlee  one  proper  for  the  jury  to  determine  from  the  evidence. 
The  plaintiff  testified  "we  were  apparently  aoross  the  street 
when  the  truok  hit  vie",  and  Goat,  the  driver,  testified,  "1 
wee  oyer  two-thirds  of  the  way  aoroea  the  street  ^hen  ve  were 
etruok  by  the  autofflobile  truok. **   From  this  testlaony  and  the 
ooimterr&lllng  proof.  It  beoame  the  duty  of  the  jury  to  decide 
whether  or  not  defendant,  at  the  tlae  of  the  happening  ol  the 
nooident,  waft  lawfully  iBalntAlnlng  his  right  of  way,  or  whether 
he  negligently  ran  Into  plaintiff's  ear  when  it  K3.8  nearly  ole&r 
of  the  track  in  which  defendant  w»s  driving. 

Xa  U?4<i;<^y  q^i  ▼•  '^lleon  &   Bennett  Oo..  343  ill. 

kpp,   89,  where  the  j^rtles,  being  in  a  similar  situation,  the 

court  said: 

*  •  •  the  evidence  showed  that  the  eollislon 
occurred  when  the  oar  appro?,ohing  from  the  left  had 
re'iched  the  area  beyond  the  slddle  of  the  intersection 
and  the  one  approaching  froa  the  right  hnd   not  then 
reaohed  the  middle  of  the  intersection  and  rbere  the 
oar  ooffiing  in  from  the  left  vas  strueif  in  the  resir  toy 
the  front  pstrt  of  the  cir  ooming  In  from  thw  rijitit. 
In  that  situation,  we  believe  It  reny   not  be  smld,  as 
a  matter  of  law,  thit  the  cirlver  of  tb«  vehicle 
approachinf^  from  the  left  failed  to  cxcrolse  due  oare 
in  believing  that  the  oar  ooalng  In  from  the  right, 
not  h:»vlng:  reached  the  Interseetlon  when  he  did,  waa 
sufficiently  far  away,  that,  considering  ths  r^jtes 
of  speed  of  the  t»o  cars,  he  hn.d  time  to  cross  the 
intersection  before  the  other  oar  reaohed  his  line  of 
travel.* 

And  in  Salmon  v.  wileoa^  237  ibid.  386,  the  court 
said: 
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"While  the  statute  glT*a   the  right  of  way  to 
▼ehlolea  approach ing  <doii(2.  inceraeotlng  high-ajre 
froei  the  right  over  those  ap-^roaqhing  froM  the  left. 
It  manifestly  does  not  Intend  to  confer  that  rlKht 
regardless  of   the  dlst«inoe  the  approaching  cmrs  saay 
be  fro«  the  point  of  intersection.      It  does  not 
oonteatplite  that  the  right  may  he  invoked  when  the 
0»r  fro*  the  right  is  00  far  from  the  interaeotion  at 
the  tine  the  o<^r  froa  the  left  enters  upon  It,   that, 
with  both  running  within  the  reoognl«ed  lliaits  of 
speed,   the  latter  irill   rewcb  the  line  of  crossing 
before  the  foirtier  »ill   re^^oh   the  interseotlon,    "    *   * 
Under  the  ol^sla  of  right  of  wn.y  defendant  dertalnly 
hnd  no  right  to  keep  up  a   «T.">eed  that  was  prlaa  f*iole 
a  ▼lolation  of  the  law  and  run  down  one  who  was  ob- 
serving ths  law.     The  statute  contaapliitftB  the  i^ssertlon 
of  suoh  right  of  r^xy  ijjhere  os>.r»  appronoh  the  Inter- 
section at  about  the  anme   time.      In  suob  «   orvae, 
aaint'=iinlng  as  esoh  should  a  position  on  the  right- 
hand  side  of  the  street  on  whloh  he  I3  running,  the 
car  from  the  right  would  generally  he  nearer  the 
point  of  croeslng  and  entitled  to  aas^rt  its  rifjht 
of  way  under  the  rule  of  the  ro%d  as  well   sa  th* 
stHtute," 

If  the   jury  beileyed  plaintiff's  testiaony  and  that  of 
his  driver  that  plaintiff's  oar  was  apparently  across  the  street 
whan  hit  by  the  laundry  truck,  and  that  plaintiff's  oar  was  over 
two  thirds  of  the  way  across  the  street  when  defendant's  truck 
hit  it,  then  they  ware  fully  justified  in  finding  the  verdict  for 
tha  plaintiff  which  they  did;     Froa  such  finding  the  jury  itapliedly 
concluded  that  plaintiff  was  not  guilty  of  any  act  which  constituted 
contributory  negligence. 

Basing  BO  lawful  reason  for  dieturbing  the  verdict 
of  the  jury  and  the  jud^nsnt  of  the  court  thereon,  the  judgment  of 
tha  Superior  Court  is  affixwad. 

1?IL808   ANO  KTiilLR,    JJ.,    OOHCtTR, 
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FRASK  tHITI,  •%«!.,  ) 

Flaintiff  in  Error.    ) 


WRIT  Oi  --^  u: 
TO  CIRCUIT  COURT, 
COOK  aoUKTT, 


Opinion  filed  January  30,  1939 

UR,    JUSTICi;  RYUKR  d*llT«re<J  the  opinion  of  the 
court. 

This  oa«*  ooaes  h«r«  upon  a  writ  of  error  brougbt 
by  the  defendant  to  have  revieved  a  judf^wnt  of  the  Oirouit 
Court  of  Cook  <Jount7  agninat  him  for  5S500,00i  The  ^J.ctlo^  r  ts 
In  tort  for  fraud  and  deoeit,  and  o.  trial  by  jury  was  had.  The 
errors  aeaigned  upon  the  reooxd  are  that  the  Judgaent  is  contrary 
to  lav  and  the  eridenoe}  that  the  oovirt  emt   in  adsltting  evl- 
denoe  for  and  on  behalf  of  the  plaintiff,  and  that  the  oourt 
should  hare  (given  to  the  jury  a  peremptory  inatruotion  to  find 
in  faTor  of  the  defendant. 

If  it  is  intended, by  the  aeeignaeat  that  the  judgment 
It  contrary  to  the  eridence,  to  raise  ths  question  as  to  the 
suffioieuoy  of  the  evidenoe  to  sustain  the  verdiot,  we  ^ire  not 
at  liberty  to  oonsider  it.  This  question  aun  only  be  pveservel 
for  reTiev  by  malting  a  action  for  %  nev  trial  !9nd  then  assigning 
as  error  the  ruling  of  the  trial  oourt  In  denying  the  action. 
Tarber  t,  ahicage  and  Alton  ly.  Oo.»  335  111.  589.   Mo  such  error 
has  been  assigned  and  it  does  not  even  appear  fro*  the  abstraot 
that  such  ^  sQotion  was  autde,  or  if  r&ade,  that  an  exception  to 
the  ruling  of  the  court  irats  nroperly  preserved.  A  mere  recit'l 
in  the  order  of  judgment  that  the  oourt  overruled  a  notion  for 
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a  n«w  trial  vlll  &ot  jsuffloe.   All  proocedlnge  pertaining  to 
this  motion  are  aade  &  matter  of  record  oxLLy  by  a  bill  of 
•zeeptions. 

The  aaiignnent  that  the  oouit  erred  in  admitting 
eTldenoe  for  and  on  behalf  of  the  plaintiff  is  wholly  insufficient 
to  present  any  question  for  rerieir.  It  is  not  stated  v^at   the 
erideno©  reoeired  was,  nor  that  it  -wnB   improper,  inoompetent 
or  ltn8aiterl%l» 

The  only  ^ftsslgnusent  of  error  deserYing  consider'? tion 
is,  that  the  oourt  denied  the  defendant's  notion  to  instruct  the 
Jury  to  find  the  issues  in  its  f^vor. 

This  motion  r^tises  only  the  legal  cruestion  as  to 
vbether  there  is  any  sTldenoe  fairly  t-^ndlng  to  support  the 
plaintiff's  oase.  The  vclfeht  of  the  eTidenoe  oannot  be  questioned. 
Pate  ▼.  dlair->Bi^  ,\iSuddy  Coal  Qo. .  25S  III.  198.   See  also.  Shannon 
▼.  Hightinaale^  321  111,  168,  where  the  oourt  said; 

"An  Instruction  taking  the  oase  fTo»  the  ;Jury  shoxild 
be  given  only  «?here  the  evldenoe,  with  all  the  legitimate 
and  n&turnl  inferftnoes  to  be  draim  froea  It,  is  wholly  in- 
sufficient, if  credited,  to  sustain  a  verdiot  for  the 
plaintiff.   It  is  im-iaterisl  upon  wbioh  aide  the  evidence 
is  introduced.   If  there  is  evidence  which  fairly  tends  to 
support  the  plaintiff's  cttse  it  mtst  be  submitted  to  the 
jury,  (rurdy  ▼.  h.-'ll,  l?A   ill,  39ej  Puaaan  Palace  Jar  Co. 
T,  Laaok,  143  id,  34S;  L»tke  "hore  -^nd  Michigan  South»*m 
Railway  Oo,  ▼,  ?doh«rds,  153  id,  69;)  and  no  Question  of 
Its  sufficiency  to  suport  the  verdict  can  be  raised  in 
this  court.   It  is  a  question  of  Inr   whether  there  is  «>ny 
evidsnee  tending  to  prove  the  alleg^itlona  of  the  plain- 
tiff^* declaration,  nnd  it  is  a  question  of  fact,  where 
there  is  such  evidence,  whether  it  la  sufficient  to  sus- 
tain such  allegations.   The  former  is  «  question  for  the 
oourt;  the  latter  °  question  for  the  jury,  subject  to 
revision  by  the  court  on  aaotion  for  a  new  trial," 

The  facts  will  be  stated  only  to  the  extent  neoessary 
for  the  deteraination  of  the  question  whether  as  »  raatt«»r  of  law 
ths  trial  court  should  have  given  the  perewptory  instruction 
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r«qu«3t«dt   SoBie  tiae  in  Juna,  1935,  th9  plaintiff  purehsaed  fron 
th«  defend!snt  a  gas  filling  station  for  a  oonaiderdtion  of 
$15,000.00,   £Tid»no«  «ra8  Introduced  by  the  plaintiff  to  the 
effect  that  the  defendant  represented  that  he  wns  averaging  a, 
net  profit  of  $-500,00  per  laonth  from  the  sale  of  gasoline  and 
oU  and  the  grensing  of  oars,  and  that  he  was   selling  ipproxlaately 
10,000  g^lons  of  gasoline  per  month.  There  w?.s  ilso  eridence 
shvwing  or  tending  to  show  ths^t  the  defendant  i?as  selling  only 
about  6,000  gallons  of  gnaollne  p9T   aaonth.   Ooijinsel  for  the 
defendant  contend  that  the  evidence  abows  that  the  plaintiff 
made  an  independant  investigation  of  the  facts  before  he  purohnsed, 
and  that  he  relied  upon  the  Inforta-ntion  thus  obtained  and  not 
upon  the  r<* presentations  of  the  defendant.  All  of  these  matters 
were  quest loai  for  the  jury. 

fe  have  examined  all  of  the  evidence  and  %T9   satisfied 
that  the  trial  court  did  not  err  in  refusing  to  give  to  the  jury 
the  peremptory  instruction  tendered  on  behalf  of  the  defendant. 

The  Judgment  of  the  Circuit  Court  of  Gook  ^Jounty  is, 
therefore,  affiraed. 

HOLOOtf,  P.J.  AMD  '^XUSOB,  J.  GCKOUIl. 
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JOHi«  h.  UARBAUOH, 


CHIOAOO  TITLS;  AHD  TROSt 
COUi/BY,  ss  AdalnlstrntoT 
vlth  th«  n\Xl   Annexod  of 

Appsllant. 


251  i.i^i.  o.l;i' 


APi'EAU   rROM 


OIROUIT  COURT, 


OOOK  OOUSTT, 


Opinion  filed  January  30,  1939 
MK.  JUSTias;  RYaitK  d«liv«xQd  the  opinion  of  the  court. 

John  H.  Cayl3«i.ugh,  appellee  her««  filed  his  olalm  In 
the  Prolomte  Oourt  of  Cook  County  in  the  amount  of  P, 860. 00 
against  the  esttte  of  Charles  a.  Dickene,  an  ina^ine  rerson.  The 
eluia  eaa  diaallowed.  Upon  an  appeal  to  the  Circuit  <ourt  of 
Oook  County  a  trial*  without  a  Jury,  was  had,  resulting  in  an 
allovanoe  of  the  olaisa  in  the  sua  of  $3,800,00,  together  ^oith 
interest  fro«  June  33,  1934,  making  a  total  of  1*3,335.00,   Dickens 
having  died  during  the  pendency  of  the  appeal  to  the  Oiroult  Oourt, 
the  Ohioago  Title  and  Trust  Ooerpany,  as  adainiatrntor  with  the 
will  annexed,  ir%8  substituted  me  defenda.nt. 

The  elaia,  as  originally  filed,  mn.s   for  flTs  iteae  of 
cash  loaned  and  adTaneed  in  the  years  1904  and  1905*  totalling 
the  SUB  of  ^3,860,00  and  for  the  balanoe  due  on  an  accoimt  stated 
on,  to-«it,  i&areh  1,  1934,  in  like  aaount*  Upon  the  trial  in  the 
Oirouit  Oourt  the  olaioi  vaa  amended  by  striking  out  the  iteaui  for 
oaeb  loaned,  leaving  only  that  protion  of  the  olalm  irhioh  predic- 
ated a  right  to  reooTery  upon  an  account  stated.  The  defendant, 
Ohioago  Title  and  Trust  Oompany,  as  administrator,  has  perfected 
this  appeal. 
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0iokens  mis  sarrl«d  to  Carbaug,h*«  draught  at*   Sh» 
died  June  19»  1934«  and  wns  Imried  at  Lanark,  Illinois,  where 
Oarbnugb  resided,   four  or  fire  days  after  the  funer'^1  Dlok^^ns 
and  C^rbaufi^  met  ^t  the  oflloe  of  C,  G.  Umer,  on  Attorney 
praotloing  In  Ii<inark,  Aooordlng  to  fels  testimony,  they  stated 
that  they  met  there  to  transact  certain  business  relatlre  to  the 
estate  of  Mrs,  Dlokens  «nd  to  the  settlement  of  certain  property 
rights  betireen  the«,  Elater,  the  attorney,  Imd  represented 
Oaxbaugh  before,  but  h?.d  never  represented  Dickens. 

The  parties  finally  oaae  to  an  agrseaent  whloh  ilmer 
proceeded  to  reduce  to  writing,  doing  his  ovn  typewriting.  The 
dooxunent  prepared  «ns  a  forutal  one  oonsietlag  of  about  tt^o  pages 
and  vas  introduced  In  sTldenoe  as  Defendant*  s  Exhibit  1.   It  ^ras 
under  seal  and  both  parties  made  formal  3t.oknotrledgmeut  of  it, 
naer  acting  as  the  Hotary  fubllo.  By  thla  solejsn  instrument 
Dickens  released  njid  assigned  to  Os.rbnugh  all  interest  in  his 
wlfe*a  estate  «ind  agreed  to  abide  by  the  tevois  of  her  last  ^111 
and  te8ta:oent.   In  turn  Dickens  ras  relieved  of  responsibility 
for  all  ola.l3ia  against  his  wife's  est>^te  for  funeral  expenses 
Incurred  by  hia*  It  wai  further  provided  that  Ci^rbnugh  should 
convey  oertnln  resl  estate  located  in  wiiaette,  Illloois,  subject 
to  existing  inouabranoes,  to  Dickens,  the  agreement  further 
recites  that  as  part  oonsiderstion  for  the  conveyi^noe  of  the  real 
#ttat«  aiokeaa  paid  to  Oarbaug^  the  sua  of  %750.0d  "in  the  font 
of  releasing  $150*00  olalB  which  he  bad  paid  on  the  funeral 
expenses  of  said  deoeased  and  giving  him  credit  for  Six  Iiund«ed 
I^ollara  which  he  had  heretofore  expended  for  care  nnd  ^ttendnnoe 
for  said  deoeased*"   It  also  recites  that  uiokens  has  executed 
to  Carbaugh  bis  promissory  note  for  $760*00  due  six  months  after 
dat«« 
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Carbaugh  was  an  inooapet«nt  witness  on  the  trial  in 
the  Oirouit  Court  beoause  of  the  denth  of  Olokena.  He  w%»   per- 
mitted to  testify  only  to  the  fact  that  Diokens  had  been  married 
to  his  daughter.  Otherwise,  Haer  was  the  sole  witness  for  the 
plaintiff.  «o  one  testified  on  behitaf  of  the  defendnnt. 

ffilflter  testified  that  he  had  preTiously  reisreaented 
Oarb^uii^  in  preparing  some  legal  papers;  that  on  the  oooasion 
in  attsstioa  he  ^resumed  that  he  represented  both  parties;  that 
the  parties  were  in  his  office  about  an  hovur;  that  Diokens  wtis 
nervous  and  in  a  hurry;  that  while  he  was  typewriting  the  Instru- 
sent  abowe  referred  to,  I3efendftnt*s  exhibit  1«  Diokens  and 
Oarbaugh  were  tnl5cing  about  their  general  affairs  but  that  he 
did  not  hear  all  of  the  oonversti.tion  and  has  so  testified  on  a 
prerious  oooasion;  and  that  the  parties  disoussed  their  business 
affairs  both  with  regard  to  the  '^ilaaette  property  and  also  con- 
cerning thett  general  fixK^noial  relstions. 

tlBsr  further  testified  that  the  ftilnsett©  rroperty 
b^onging  to  Diokens  was  oarried  in  the  name  of  Carbaugh  and 
that  the  latter  had  put  $800. CK)  into  the  property;  that,  at  the 
tiae,  the  parties  were  in  his  office,  Uiokens  snid  he  ^.nted 
a  reeonweyanee  as  he  desired  to  sell  his  property  and  get  rid 
of  his  business  worries;  th.^t  Oarbaugh  said  the  real  estate  could 
be  unloaded  without  a  reconweyanoe,  but  Diokens  replied  that  he 
oould  deal  aore  adwaAA^geously  with  buyers  if  the  title  of  record 
was  in  his  mm   nsoie;  that  Grrbaugh  then  said  that  he  did  not  like 
to  reeonwey  ^vithout  some  security  for  the  stoney  he  had  nut  into 
tbe  property  and  «hnt  oickens  owed  his,  and  that  Diokens  objected 
to  a  Bortgage  on  the  property  for  all  he  owed  Carbaugh  beo»use 
it  would  hamper  a  sale,  there  biing  a  large  first  mortgage  on  the 
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property*  iftkmn   itakvd  whethctr  anjr  nnount  wf^a   mentioned  he  testi- 
fied th&t  C&rbau|^  taid^  "Well,  I  vould  like  to  hnve  the  nhole 
13630.00  eeoureda"  xmd  that  Diokene  replied,  ''Well,  you  don't  need 
to  worry,  I  nerer  bemt  you  out  of  anything  yet;**  that  w^rbaugh 
then  8:^id,  *If  I  tr&nefer  it  b^^ok,  why  o<»nnot  we  hsTe  a  mortgage 
for  the  whole  amount,  &■  veil  r»  for  the  ^800,00  that  I  put  in 
the  property  while  it  n^a   in  my  h^mdaT;**  t^%   Diokena  objected 
to  a  mortgage  =ind  said,  ''You  don't  need  to  worry  about  getting 
your  money,  beoause  1  am  going  to  unload  the  damned  stuff,  just 
as  qui  ok  as  I  can,  and  when  I  unload  it,  you  %re  going  to  get 
your  full  aioovLnti"  and  that  Oarbaugh  said  that  he  vould  ^ooept  a 
seoond  mortgage  to  secure  him  for  the  money  hm  hsd  put  into  the 
property* 

The  vitnese  further  testified  that  the  amounts 
$3,600*(X)  and  $800.00  were  aentioned  but  the  ex&ot  balance  wtis 
not  stated.  On  direct  examination  he  said  that  he  was  preparing 
some  papers  in  oonneotion  with  the  estate  of  Mrs.  Dielcens  irhen 
th«  oonversstion  about  a  reconveyance  of  the  Wilmette  property 
and  the  amount  Qarbiaugh  said  was  due  him  took  pl&oe.  On  oross- 
sxaoination  he  said  that  he  v-as  engaged  in  typewriting  3efendant'8 
Exhibit  1  while  the  parties  were  talking  'ibout  their  p:eneral  aff^^lre 
but  finally  stated  that  he  w»8  eert^jin  that  the  converse  t ion  nbout 
the  13,600.00  took  place  subsequent  to  the  oomoletion  nnd  execu- 
tion of  DefsaAant's  Exhibit  I. 

flthla  about  three  months  after  the  eonrersntion  in 
Elmer's  of floe,  Oarbaugh  ooamenoed  an  attachment  suit  in  the 
Superior  Court  of  Cook  bounty  against  Dickens.   In  the  bill  of 
particulars  it  was  stated  that  the  suit  was  for  the  recovery  of 
eash  loaned  and  advanced  to  Dickens  in  the  years  1004  and  1905, 
with  Interest  from  iiiaroh  l,  1924,  The  affidavit  of  plaintiff's 
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ol&ia  waa  to  th«  •««•  effeot.  fha  data,  Mnroh  1,  1934*  Ant«dat«d 
th«  time  of  th«  oonveraatlon  in  Question  by  'ilnoat  thre<*  nontha, 
1%  vaa  not  until  the  olala  waa  filed  in  the  i  robate  Court,  three 
/aara  Inter,  th&t  an  aooount  at>»te(l  wma  relied  upon.  Ag^in  int^refit 
waa  ol aimed  from  Uiaroh  1,  1934. 

In  tha  latter  part  of  1924  CRrbAugh  reoorered  tn   Judgr 
aent  againat  Diekena.  The  matter  v^a  adjusted.  Carbaugh  in  a 
letter  to  the  ^ilmette  State  Bank  atated  that  the  oauae  of  the  suit 
waa  a  alight  miaunderat^jAding  between  hiiaaelf  and  ulokena* 

If  we  aooept  aa  true  timer's  ▼ersion  of  the  oonTeraatlon, 
all  of  irhieh  he  admita  that  he  did  not  hear,  then  the  parties  met 
priaarilx  for  the  purpoee  of  adjusting  aattera  pertaining  to  the 
eatate  of  Mra.  Dickena.  If  that  be  true,  whf  waa  the  provision 
for  the  reoonreyanoe  of  the  wilaette  -jroperty  Incorporated  in 
Defendant* fl  Exhibit  IT   It  had  no  apiiarent  oonneotion  with  the 
aettle^ent  of  the  eat^te  of  Dioken'a  wife.  Let  ua  ftasume,  however, 
that  aaer  is  oorr^j^-ot.   Oarbaugh  laade  no  demand  upon  Dicken'a  for 
the  payment  of  $3,600.00  or  any  other  sum.  He  %9ked  for  a  second 
mortgage  on  the  filmette  property,   Diokena  declined  to  jrr^^nt  the 
requeet  emaept  to  the  extent  of  aeouring  payment  of  the  exia 
Carbaui^  had  inweated  in  the  property,  Diokena  did  not  aay  th^^t 
thm   amount  ao  inweated  ««ia  #800.00  nor  did  he  aay  innything  indioat- 
ing  that  he  agreed  that  he  o*ed  Carbauj^  §3,600.CX)  in  all.   He 
•imply  aaid  that  he  would  aell  the  property  as  quiokly  ae  be  oould 
and  would  then  pay  Oarbaugh  the  full  amount  due  him.  They  ^ere 
not  diaouaaing  the  ^^mount  due  from  one  to  the  other,  but  they  were 
intereated  primarily  in  orowlding  a  maana  whereby  Carbaugh  oould 
be  aaeured  that  whatever  waa  due  him  wovild  be  oald* 

Appmrantly  Qarbaui^  did  not  trust  Qiokena  to  the  extent 


ixk  m.^:«$,A     ^smkij  ^,^4  fete  9kSK^  iii«*«t« /i««snf?R©j5  ja«  .*^ 


^t.0mm^  nmm^^t^  m.'^^''. ■  *##*>*%i!!3J*!^  m^M,  '*»  >««»«?> .■■'^7^* 


-  6  - 

of  haTlng  &B  oral  under e tending  about  the  natter*  conoemed  In 
Defendrunt's  Exhibit  1.  is^lther  that  or  else  he  i»rfia  unvllllng 
to  take  the  rlek  of  relying  upon  the  memories  of  hlaeelf  ».nd 
Diokene.   Ae  think  it  safe  to  inf^r  from  the  f^ota  that  the 
pft/aent  of  the  ^3,600.00  voxild  hare  been  oonaidered  by  O'rb?iu0)i 
to  be  quite  a«  isportant  an  itea  aa  the  at^ttere  i;hlch  were 
reduced  to  writing.   Fro«  Oioken*s  point  of  Tier  it  seems 
pf-rtinent  to  inquire  what  should  prompt  him  to  sign  jiefendant** 
Exhibit  1,  by  Tirtue  of  *hich  the  only  thing  he  waa  to  get  waa 
a  pieee  of  heavily  incumbered  real  estate,  and  at  the  same  tiiae 
orally  ^oknovledge  an  indebtedness  euftounting  to  $2,S"!0.00  and 
of  twenty  years  standing* 

blaer  oontrndioted.  hiaself  as  to  rhen,  during  the 
interrie?',  the  dieoueeion  nbout  ^^3, 600, 00  and  1)800.00  took  place. 
He  adiaitted  that  he  did  not  hear  ell  of  the  oonveraation  between 
the  parties.  He  was  engaged  in  fonsulftting  the  terias  of  h   mther 
oonprehensire  doouaent  p-nd  naturally  hia  attentioa  wfts  iireoted 
to  the  perforaanee  of  that  task.  It   he  did  not  hear  all,  wh<^t 
was  said  that  he  did  not  hear?  ibat  things  were  said  which 
would  be  Material  in  determining  the  understj^nding  of  the  rsrties 
but  were  not  heard  by  the  witness,  we  oannot  know, 

Froa  the  foregoing  it  will  be  seen  th^.t  the  testimony 
of  the  sole  witness  in  the  tese  was  unoert».in,  Qontradiotory 
and  in  sajxj   respects  highly  iayrobable.   In  addition  to  this 
it  falls  to  sho^  the  entire  conversfttion  out  of  vrhioh,  it  is 
olaiaed,  arose  th«  xinderstandlng  that  a  certain  amount  wms  due 
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from   01ok«B«  to  Uarbaugh.  The  finding  of  the  tri«a  court 
vaa  not  warranted  by  th«  evidenoe. 

Bf   reason  of  the  foregoing  the  judgment  of  the  Oirouit 
Court  of  Uook  bounty  it  rev^raed  and  Judgment  entered  here  for 
the  defendant. 


FOH  THE  DEFENDANT. 


HOLDOM,  P.J.  kWQ   ^ILSOS,  J.  aONGKR. 
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AfPE&L   FftOll 
COOHtY   aoURT, 


ROBERT  f  ETSRS,  toy  Hla   lert         )  0001  COIJHTY. 

Frl«Bd»  &dv«Td  /'eters,  ) 

App«ll**.  ) 

Opinion  filed  January  30,  1929 

KR.  JOSrXCE  WliiSOK  deilrered  the  opinion  of  the 
court. 

The  petitioner  John  Sutsi!  filed  hla  petition  In  the 
County  Jourt  of  Oook  Qouaty,  prayiag  that  fee  b«  reie^eed  froa 
the  custody  of  the  sheriff  vuider  the  IneoXveat  I^ehtore*  i^ct« 

from,   the  laote  It  appears  that  Robert  ietsrs,  ^.  ainor, 
by  his  next  friend*  reooTered  a  judgaseat  for  J  2500. 00  ia  an 
action  In  wise  In  the  Sur»erlor  Jourt  against  Buros,  defendnat  to 
that  suit  and  petitioner  here.   The  appearance  of  th«  defend-mt 
was  entered  In  said  cause  and  It  appetirs  to  hsv«  been  reached 
for  trial  but  the  defend?^nt  did  not  aopear  and  def*»nd.   The 
original  declaration  oonelsted  of  fl^e  counts,  four  of  ^hich  ^ipere 
diotlssed  before  the  osiuse  oroeeeded  to  trial,  leaving  but  one 
count,  charging  the  defend-^nt  ?vith  ^^^ntonly,  wilfully  and  mllc- 
lously  running  and  operatln^s  <».  certain  motor  TShlcie  ^ith  Intent 
to  Injure  the  plaintiff  and  that  as  a  result  thereof.  It  ms 
eaused  to  and  did  run  Into  and  against  the  plaintiff  ?ho  ?>>£ 
greatly  Injured. 

Upon  the  hearing  in  the  Oounty  Court,  the  petition 
was  denied  and  the  i>€titioneT  rentanded  to  the  sheriff  of  Oook 
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Oounty*      i^Toa  this   jadgaent  tbia  appeal  h^a  been  rjcrfeoted. 

Upott  a  reading  of  thie   single  count  of  the  declaration 
vhieh  %»•  the  only  oount  irutomitted  to  the  juxjr.  It  is  apparent 
that  wiliee  wae  the  gist  of  the  ^iotion.     This  matter,   hiring  been 
settled  in  the   .  roeeeding  in  the  Superior  Court,  beosse  a  i^stter 
of  rea  adiudioa^  aad  the  County  Court  properly  tieaaisar 
petition  Jiad  remuaded  the  petitioner  to  the  cuatoiy  of  the  sheriff, 
Wluire  an  inspection  of  the  record  oonclusiYely  estHbliahes   thit  the 
question  of  oalioe  was  settled   in  &  foroer  euit  and  deterained 
by  ft   jud{^ent,   cuch  a   judg)sent  beoo^ea  nn  effectual  bar  ^.e  to  v;.ny 
further  dispute  between  the  pnrties  upon  that  issue.     Jernberfe  v. 
Mix     133   111.   2&4. 

For  the  reasona  stated  in  this  oplnic^n  the  judgaient 
of  the  County  Ooiart    '8  affirtaed. 

JUDGMSIIT   AlFiRilSa. 

SOLDOM,    P.J.    AMD  RYSER,   J.    OOSOim.      . 


1CK«'  »#  s*  less?  Imi^^Tiin  m  mm^&^.tm^^^^  «  jfesif*  -^tuas^i^^,  .jk  ^ 
•'?■  ^aiiSBlk..  ,**^^^.-^  $0i^\sm^  mM^j^^iif  m^Migt^'  »fe'®i?«ift  -raji^jul: 
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HKIRY  BALOKIOGI, 

Plaintiff  in  jEttot, 


LUOIUIUS   ORAJiS  and  JOHS  «.    BOOKER, 

ilefendants  in  it:rror.  ) 


•->^ 


aaaoR  to 

SUPtaifift  COURT, 
COOK   COUSTT. 


Opinion  filed  January  30,   1929 

MR.   JUSTICl  WILSOH  d«lir«T*(i  tb«  ot-inion  of  the  court . 

The  dedar^ttlott  fll«d  in  the  onus«  ohsrged  th^t  the 
plaintiff  Saldridge  w»g  a   jerf^on  of  good  aAa«  *nd  reputsation  in 
the  ooatsiinity;   that  the  defend^iste  knowing  the  ssiae  md  int'^iiding 
to  injure  the  plaintiff,  falsely  sad  aalioiously  and  rdLthout 
re?ieottabl«  or  prolMible  enuee  by  coanlaint  in  writing,   charged 
the  plaintiff  with  having  rilfully  and  unlawfully,   by   tsaaoe, 
profane  8??earing»  Tulgar  language  and  disorderly  conduct,   disturbed 
an  asaeahly  of     eople  then  njid  there  nesting  for  the  ourpoae  of 
worahiping  CJod,   in  Tiolation  of  i*ar>xgraph  159,   Ohapter  S8,   Oshlll's 
Revieed  Statutes  of  the   State  of  Illinois;    ohirged  that  h  ^rxtx^nt 
iesued  and  that  plaintiff  waa  arreated  &nd  that  an  exaaination 
was  had  before  the  court  and  the  pl^^intiff  ^aa   found  not  guilty  «nd 
fully  diaoharged  and  aecuitted,      to  thla  deelar?.tion  the  defendants 
filed  pleaa  of  the  geneml   issue  %ni  epeeial    pleas  to   the   effect 
that  they  hn.d  consulted  coimsel   «,ndl  were   \dvi8ed  in  the  apitter 
and  that   they  signed  an  »*ffldaTit   for  th«!  salfl  arrant  snd  also 
set  up  oertnin  other  ^reoixl  a^ttera  of  defense.     The   section  of 
the  Criain&l  Oode  hereintoefore  reftfrred  to  T^rovidea  ?8  folloirs: 
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■•169.   Disturbing  rellKloua  laeetlng, )  •  88 
flioeTer«  by  MP-n^on,   profano  avearln^i*  vvilgsT  lattff- 
uagCf  or  «inf  disordleriy  or  umiau^l  oan'^Juct,  inta»- 
ruyta  or  disturbs  any  aSf'^mbly  of  people  met  for 
the  worship  of  vied,  sh  11  be  fined  not  sxoeeding 

It  appsars  frosi  the  faots  th&t  on  or  about  f ebruAry 
19,  1926,  there  ■^■as  a  business  meeting  held  on  the  preaises  of 
the  Friendship  Uaptiat  CThuroh,  e^t  vhioh  there  were  present  75 
or  80  »eabers;  it  appears  further  that  the  plaintiff  B^ildridge 
had  formerly  be^n  a  taetaber  of  the  eongreg^tlon  but  had  been 
expelled  sogietime  before  the  meeting  in  qisestion  Qs,nd  it  apoeare 
further  that  upon  the  dftte  in  question  h«  h%d  attended  th«»  meeting 
and  that  the  defendant  »r«me,  acting  as  ohaiTman  of  th«  meeting, 
stated  that  he  would  entertain  a  laotion  to  get  out  a  Triarif-int  to 
hare  the  plaintiff  arrested.  This  motion  ^^e  seoonded  and  o^rried 
by  a  large  maJ:ority  of  those  present. 

rro«  the  reoord  it  appears  that  nothing  was  said  by 
•tldridgs  at  the  tlaie  and  there  Is  no   evidence  of  profwne  l--ingu«ige 
or  disorderly  conduct*  The  plaintiff  was  asked  to  ie^v**,  but  did 
not  go.   About  ten  days  after  the  laecting,  the  Tnjrrifint  upon  which 
plaintiff  vas  arrested  issued  and  the  plaintiff  wlb   taken  into 
custody.   At  the  end  of  plaintiff's  ease,  on  aotion  of  defendants, 
the  court  inatruoted  the  jury  to  bring  in  a  rerdlct  of  not  guilty 
and  upon  this  verdict  judg^nt  was  entered  and  an  appeal  taken. 

In  order  to  sustain  a  verdiot  for  aaliolous  prose- 
cution, there  orust  appear  first,  the  oomaenoeaent  of  the  orlmin'?.l 
or  clril  prooeedingj  second,  its  legal  oaxisation  by  the  present 
defendant  ai.ainst  the  plsintiff,  who  was  defendant  In  the  original 
prooeeding;  third.  Its  l:>ona  fid*  teraln'stlon  in  favor  of  the 
present  plaintiff;  fourth,  the  absence  of  probable  ojjuae  for  auch 
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proceeding}  fifth,  presenoe  of  anlioc  therein;  nnd,  eixth,  damge 
oonforslng  to  leg^  etand&rde  resulting  to  the  plaintiff.   The 
first*  seooixd*  third  and  aixth  of  theee  elenents  nte  Adaittedlf 
proTen  in  the  present  aotion.  Aa  to  the  absenoe  of  probable 
oause  it  ofty  be  stated  that  pro1»Able  o&use  is  a  belief  held  In 
good  faith  by  the  proseoutor  in  the  guilt  of  the  acoused,  based 
upon  oirouAstances  suffioiently  strong  to  imhiee  the  belief  in 
the  iiind  of  a  reasonably  OHUtioua  person  that  the  defendunt  in 
the  preaeoution  ims  guilty  of  the  partioular  offense  eharged. 
The  proof  of  a  want  of  probable  oauae  must  neoeasarlly  b«!  of  a- 
ne^tive  oharaoter*  and  slight  erilenoe,  au«h  as*  in  the  abssnce 
of  proof  by  the  defendant  to  the  oontrary,  *?Quld  sfford  ground 
for  an  inference  that  there  waa  a  want  of  probable  o^.use. 
Qlenn  t.  L.;^vTence.  2B0  111.  581» 

/Vant  of  robable  cause  is  not  alirays  capable  of  rtirect 
proof*  but  laey  be  inferred  from  oiroutast^acee.   In  the  oa«e  nt 
bar  it  does  not  appear  that  the  plaintiff  had  participated  in 
any  way  at  the  meeting  other  than  by  bis  presence  and  the  erldenoe 
would  indicate  that  the  meeting  waa  not  a  meeting  for  the  ::urpo8e 
of  worahiping  Cirod*  as  provided  in   the  st.^tute,  but  was  a  buainesa 
■eeting  and,  consequently*  the  plaintiff  would  not  be  held  to  hare 
Tlolated  the  particular  section  upon  which  the  warrant  wee  pre- 
dlwitsd.  The  action  of  the  congregation  In  voting  in  favor  of  the 
procuring  of  a  warrant  would  have  weight  on  the  question  of  aaallce* 
but  there  is  sooe  evidence  in  the  record*  taken  ae  a  whole*  whioh 
■Ight  indleate  that  there  was  considerable  personal  feeling  between 
the  plaintiff  and  the  defendants  whioh  could*  by  giving  it  every 
reasonable  intendment  in  favor  of  the  plaintiff*  be  (juffieient  to 

support  ft  verdict,  ffe  are  not  oon«emcd  with  *hat  the  court  sight, 
or  aili^t  not  do  on  a  aotion  for  a  new  trial  In  the  event  there 
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was  a  Terdiot  In  faTor  of  the  plalQtlff,  and  It  Is  not  the  rorlnoe 
of  this  oourt  to  wei(^  the  •▼Idenoe  undor  the  olreuastitnoea  in 
this  oase.   ^«  KTQ  oonfrontod,  ho^eTsr*  arlth  the  rule  that  on  a. 
motion  to  dlreot  a  verdiet  at  the  end  of  the  plaintiff's  ottse*  s 
oourt  of  reTiev  vill  onljr  consider  whether  there  Is  anf  eridenoe 
vhlchf  If  it  stood  »lone»  vould  be  suffiolent*  so  thst  a.   Jurjr 
oould,  t«ithout  noting  unreasonably  in  the  eye  of  the  Lav  find 
tbnt  the  naterlal  ftTeTviients  of  the  deolamtlon  h«d  been  oroven. 
SeTerlnghaus  i'rtg.  Co.  ▼.  Thom.son^  541  111.  a  pp.  ?-5i  Hatoh  t. 
Royml  League.  333  111,  App.  598. 

In  Tleif  of  the  fact  that  this  cnse  is  to  be  re-trled, 
we  express  no  opinion  In  regard  to  the  eTldenoe,  other  than  to 
say  that  in  resolTing  ail  inferences  and  intendaents  in  f^tvor  of 
tbs  plaintiff's  testlaony*  there  was  enough  in  the  record  to 
hsTs  required  STidenoe  upon  the  ^mrt  of  the  defendant  to  rpbut  it. 
The  motion  to  dlreot  a  Terdiot  at  the  end  of  the  plaintiff's  case 
should  not  hsTe  been  allowed  and  the  granting  of  the  same  vas 
error. 

For  the  reasons  expressed  in  this  opinion,  the  judf^ent 
of  the  Superior  Court  of  Cook  County  is  reversed  and  the  cause 
remanded  for  a  ne  trial. 

JUDGSL'CIIT  REVERSKD  ASD  OAUSE  mHAmW, 

HOLDOM«  P.J.  AU&   aYK&K^  J.  QOtiCUR, 
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ROBISRT  R.    HOQAN, 

..  1 


▼. 

J08IPH  r,    BATJICR, 


App«ll«»,     )     APPSAL   rROM 

MtniiciPAL  comT 

OP  CHIOAOO. 


Appdllsnt. 


Opinion  filed  January  29,  1929 


MR.  JTJfJTIO'^  RILSOI  dellrered  the  opinion 
of  the  court. 

The  statement  and  fiffidsvlt  of  oXaim  filed  in  the 
Mnaloipal  Ooiirt  by  the  plaintiff  Roh«rt  £.  Hogan,  charged  tlMt 
the  plaintiff  wae  entitled  to  the  poeeeeeion  of  certain  goods 
and  ohattelSf  nftnelyi,  two  bronae  and  irold  candelebre  of  the 
Talae  of  t75  each,  and  that  the  plaintiff  had  made  dentend 
for  the  aaata  and  that  the  defendant  wholly  refuses?  to  aurrsnder 
and  now  unlawfully  detains  then.   T^e  effldaTit  of  defense 
denies  the  unlawful  detention  of  the  goods  in  queetion  snd^ 
for  further  plea,  says  thet  the  plelntlff  la  be.rred  by  the 
Statute  of  Limitations  from  asserting  hie  claln;  further 
ohargea  that  he,  the  defendant,  Joseph  F.  Bnuer,  iss  entitled 
to  a  lisa  on  said  goods  by  reason  of  certain  repairs  m«de 
XKPon  said  eandolnbva  at  the  tise  and  In  connection  with  other 
goods  left  with  the  defendant  and  which  eaid  candelabra,  are 
now  in  the  poesosslon  of  the  defendant. 

The  fecta  in  the  cass  show  that  the  defendant 
Joseph  F.  Bauer  wee  a  jeweler  engaged  In  the  bttsineec  of 
B&klng  and  repairing  Jewelry;  that  about  September,  1917, 
one  tera.  Reed  left  with  hias  for  repair  a  number  of  artlolee. 
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•aong  which  w«r«  %h»  o«ndel«tora  In  question.   Th*  facts 
further  ebov  that  the  total  9«oimt  due  on  eaid  articles  for 
repair,  amounted  to  t73,75,  and  that  In  Septe«b<*r,  1918«  Ure. 
Reed  called  at  the  plaoe  of  buelneog  of  the  def^nf'ant  and 
ted  a  oonrereatlon  with  hla,  at  which  time  ehe  stated  that 
she  had  sold  th«t  candelabra  and  wanted  to  find  out  what  the 
ohargee  were  »nd  sal<*  she  wou^d  like  to  takp  the»  with  her, 
together  with  a  eert?<ln  olook,  which  was  kIso  being  repaired, 
stating  that  she  would  pay  hin  as  soon  as  ^he  had  sold  the 
oandelabra.   The  defendant  refused  to  allow  her  to  take 
the  candelabra  until  he  was  paid  for  the  work  done  on  !?X1  the 
articles.   According  to  the  teatlisony  of  the  def@n1ant,  Mrs, 
Reed  then  asked  hla  to  try  and  dispose  of  the  oandelabra  and 
left  thesi,  together  with  the  other  goods,  where  they  regained 
vatlX  on  or  about  September,  19:?S,  ot  which  ti«e  the  plain- 
tiff Hogaa  appeared  at  the  place  of  business?  of  the  defend- 
ant with  hie  wife  and  Mrs.  Reed  and  stated  that  he  had  paid 
Mrs.  Reed  for  the  oandelabra  and  wanted  poetess ion  of  then. 

The  cause  was  tried  by  the  court  without  a  Jury, 
resulting  in  a  finding  In  favor  of  the  plaintiff  for  possess- 
ion of  the  oandelabra,  together  with  ^ISO  daaiages  for  the 
detention  of  the  same  and  costs.  Final  Judgment  was  entered 
upon  this  finding  and  it  is  froa  this  Judgment  that  this 
appeal  is  taken. 

It  ia  urged  on  behalf  of  the  def«>ndant  that  he  is 
entitled  to  a  lien  upon  all  the  property  left  in  his  poseessioa 
for  repair,  inoludlng  the  articles  in  question,  by  reason 
of  work  performed  on  said  articles  and  further  that,  if  there 
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vac  ftny  oonrvTslom,  It  wii«  a«  of  Saptember  1918,  at  whleli 
tlDM  ha  reftaaed  to  df-liver  poaaaasioB  to  Kra.  Raed,  tha  tbaa 
ownar  of  the  proparty. 

Tha  plaintiff  olRlKa  to  be  tha  ownar  of  naid 
artielas  by  raason  of  puroh&aa  fron  Ura.  Raad,  although 
a  raadlng  of  tha  record  dieoloaet  the  fact  that  the  purchRea« 
If  Aada,  miat  nacesaarlly  hara  bean  iMde  without  Inapaotlon 
of  the  artlolee.  The  right  to  a  lien  for  aarvicea  parfom^ 
upon  artlolea  left,  haa  bean  reoognised  aa  a  coaraon  law  right 
in  aoaa  of  the  oaaas  oitad  by  counsel.    Bee  R,  Meyer  Boot  i 
Shoe  ^fF,   Go,  y,   v^ard.  68  111.  Kpp,   P?2;  itoerici»n  Pine  Apple 
Product e  Co.  t.  Ohic?KO  Job  Presa  Oo..  316  111.  Apr.  362. 
Such  a  lien  la  clearly  cognisable  in  equity,  but  not  bo  well 
reeognisad  at  oowaon  law.  tn  the  oaaa  at  bar,  howewer,  tha 
acta  of  the  parties,  together  with  the  conTeraation  in 
Saptavber,  1918,  would  indicate  an  agreenffnt  batwaan  the 
partiee,  aa  a  result  of  vbich  the  goods  were  to  remain  in 
tha  poeaaaalo^  of  the  def««ndant  until  the  bill  for  serwioaa 
on  the  entire  oolleotion  of  articles  left  with  hia  for  repaiar 
had  been  paid,    Thia  is  borne  out  by  the  fact  that  after 
hia  refusal  to  turn  them  ower  to  her  on  the  ground  that  ha 
would  not  do  so  until  tha  bill  for  all  the  articles  waa  pall  ,. 
aha  attempted  to  arrange  with  hid  to  wall  the  candelabra  and 
eontln\i«d  to  leave  them  in  his  peaaaa^ioa  for  a  period  of 
approximately  aeven  years*  A  lien  may  be  created  under  aueh 
ciroumatanoea  by  expreas  agreement  or  by  conduct  of  the 
partlea.   ttoreover,  in  September,  1918,  the  defendant  refused 
to  turn  oTsr  the  candelabra  on  demnnd  .^nd  if  ther««  was  any 
oonwarsion  of  the  property  it  was  of  that  date  and  tha 
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statute  of  Limltfttiont  would  hare  run  aar»lmiit  the  action, 
brought  as  It  waei  orer  m9rnn   yvara  thereafter. 

Wa  have  not  bean  aided  In  our  confildaration 
of  this  case  by  any  briaf  or  Argument  on  behalf  of  tha 
plaintiff. 

WqT   the  reaeona  eta tad  in  thle  opinion  the 
Judgsant  of  tha  Kuaieipal  Court  is  rev  reed  and  judgment 
entered  here  for  the  defsn^ant, together  with  the  ooetR  of 
thia  proceeding. 

j\3DQ3tKHT  RinrKKSKP  ASD  ^mmmt  mnt  for  mr^'.urnaFt, 
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Opinion  filed  January  30,  1929 

MR.  JUPTICs-  ^ILSOS  dtllYered  tho  opinion  of 
the  oourt. 

Th»  plaintiff  )>«low,  TS&m  '*,   Lew,  brotsf^ht  bis 
aotlott  In  th«  Municipal  Court  to  rccorer  rent  at  the  rate 
of  doubla  the  yearly  Twlue  of  e^rtnin  prewiaea  olftlned  to 
have  been  held  over  wilfully  by  the  defenrtpnt  John  Raklios 
after  the  expiration  of  a  oertain  lease  which  the  said 
Kaklioa  had  to  eaid  pretj^isee.    The  defen<'^»nt  pleaded 
that  he  did  not  withhold  poai^eefion  of  said  premisea  »nd 
upon  a  trial  of  the  iseuee  by  the»  eotirt  without  a  Jury, 
theira  taa  a  finding  by  the  court  in  fevor  of  the  plaintiff 
Mid  damagea  aeRessad  at  the  sun  of  :^l,050.<.O,  upon  whieb 
finding  judgment  waa  ent<'red. 

The  fftcts  briefly  stated  show  that  the  defendant 
Raklioa  entered  into  a  Oftrtain  lease  with  the  oimers  of  the 
property  known  and  described  «a  542  South  State  street, 
Ohioa^,  Ulinoia,  <snd  opened  ri.   restaurant  upon  said  premiees. 
The  le«ee  waa  fiated  June  1,  19?3,  «tnd  expired  on  the  laat 
diay  of  April,  1936.     Cn  January  1^. ,  1936,  the  ownera  of 
the  property  made  and  executed  a  certain  leaae  of  the  eatse 
preaiaea  to  S«a  w.  Lew,  plaintiff  in  this  notion,  to  tftke 
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•ff«ct  on  the  flr«t  day  of  May,  1926.   Low  undortook  to 
take  posaossirn  of  tho  prealsoe  on  th©  flrtt  of  May,  but 
found  Jo8oph  and  Max  sllTorberg  in  p  eaasiftlon  and  nain^,   tho 
preiaisen  for  tha  pwrpoaa  of  holding  auction  aalos.   Daaand 
vaa  aada  fox  poBPasftion  of  th©  pr«j»il»«e  vthich   waa  refused 
and«  on  May  IS,  1936,  a  judgmfrnt  was  entered  in  the  Vnaloipal 
Court  a^ralnst  the  deffn.lente,  John  Rftklloa,  Joaapb  Sllverberg 
and  Max  SilTerberg,  finding  thi»i..  the  def.-ndents  in  s«.ld 
forcible  mtry  and  dotainer  euit  were  boldlni;  poaaeesion 
unlawfully  end  that  the  plaintiff  Lew  in  said  prooeedlng  was 
entitled  to  poesee^ion  under  and  by  virtue  of  his  lease  to  said 
presiiaea.    In  the  oaae  at  bas  the  plaintiff  sued  the  de- 
fendant Raklloa  as  lessee  in  the  prior  lease  for  double  the 
aaeutit  of  rent  for  the  montlifl  of  April  and  May,  1926,  in 
Bocordanoe  with  the  preYlsion  of  the  Landlord  and  Tennent  i^ct 
iB  foroe  in  this  Btata.    The  def^^ndrnt  Raklioe  urges  as 
ground  for  reversal  of  the  judgment  that  the  evidence  ie  not 
sufficient  to  sustain  the  judgment.    It  ie  also  ur^red  in 
the  oourse  of  the  argument  that  R&klios  had  no  notice  to 
vaoata,  but,  in  view  of  the  faet  that  the  tent  had  expired 
and  bis  least  provided  the  waiving  of  notices  of  all  kinds 
and  character,  we  do  not  oonailr?er  it  necessary  to  disoues 
this  point,  other  than  to  say  that  we  do  not  regard  it  as 
having  any  foroe  or  effect. 

At  the  trial  the  defsnrant  attasptad  to  show  that 
be  had  assigned  bi«t  lease  to  a  oartaia  itilliam  Rodee  on  or 
about  June  7,  19SS,  and  that  he  had  paid  no  rent  to  the 
owner  of  the  premises  fro«  that  tise  on  and  tbst  tbo  Silver- 
bergs  bad  not  paid  him  rent,  but  bad  paid  directly  to  the 
owner  and  landlord.  He  d-nlad  further  that  he  had  been 
served  wltia  suauaoae  in  the  forcible  entry  rmd   detainer  stilt 
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did  not  know  of  lt«  existence.   Plaintiff  Lew,  on  the 
ether  hand,  testified  that  he  was  present  with  the  Iwlliff 
In  the  offloe  of  Raklioa  at  tbt*  tlae  he  was  served  vith 
suBURoas  In  said  suit*  The  leaRO  froK  the  owner  of  the  preralses 
to  Hakllos  oontalned  on  th«^  hack  an  as^slgoment  of  the  lease 
to  Rodes  and  an  aoosptanoe  of  the  aepignnent  by  the  Isindlord, 
tout  these,  in  turn,  appear  to  have  be«n  oanoeled  by  pencil 
aarks  being  drawn  through  the  aeeignment  and  acceptance* 

The  stmsoBs  In  the   forcible  entry  snd  detainer 
ease  apreaxs  tr^  have  been  returned  by  the  officf?r  as  having 
been  served  personally  upon  the  Bald  Rakllos*   Thie  fi?ot, 
together  with  the  testimony  of  Lew  that  he  wae  personally 
present  with  the  officfflr  at  the  tlae  that  the  eufflmone  was 
served,  would  indloattt,  to  say  the  least,  that  Raklioe  vaa 
■Istakea  as  to  this  particular  fact  and  would  tend  to  weaken 
his  testinony  In  regard  to  other  matters  in  issue*   The 
introduction  of  the  lease  froa  the  oimer  of  the  previses  to 
Rakllos;  the  failure  of  the  defendf>nt  to  appear  aad  defend 
at  the  forcible  entry  and  detainer  proceeding  and  his  refasil 
to  ackncwle^ne  service  of  eutoaone,  together  with  the  other 
faets  and  circumstances  In  the  case,  were  sufficient  to  warrant 
the  trial  court  In  arriving  at  «l  finding  in  favor  of  the  plain- 
tiff. 

This  court  will  not  disturb  a  judgvent  of  a  trial 
oourt  unlesf)  that  Judgnent  is  Btanlfestly  ^g^in^t  the  weight 
of  t,be  t'vid'^ncft  ^nd  ve  are  not  aware  that  such  is  tha  fact 
la  the  ease  at  bar,    T^e  trial  court  hadl  an  opportxinity 
to  hear  and  eee  the  witnesses  upon  the  etand  and  to  observe 
their  demeanor  nnd  conduct  while  testifying  and  was  In  a 
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b*tt«r  position  to  arrlT*  at  the  truth  concerning  th«  facta 
than  is  a  ooxurt  of  revlflw. 

ToT   tb«  raaaona  atatad  in  thla  opinion  tba 
Judgment  of  the  Munlolpel  O^urt  la  afflmad. 


HOLDOM,  P.J.  lillD  mum,   J,    aOMOUR. 
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Opinion  filed  January  30,  1929 


KR.  JC8TI0S  WILSOH  delirered  the  opinion  of  the 
court. 

The  \ii   Salle  3t«el  CJomr'sny.  plr^lntifffljrought  this 
ftotion  igainat  Joannn  i.  ')o^n«»»  defendant,  in  trespass  on  the 
oaee  upon  prooUisee.  The  trial  resulted  in  a  verdict  in  favor 
of  the  pCtttintiff  for  the  sua  of  |1, 950.00,  upon  which  judgment 
wma  entered  and  an  appeal  prayed  and  allowed  to  this  oourt. 

The  declaration  coneiited  of  two  counts:   the  first 
eoirnt  charged  th«.t  the  defendant  had  entered  into  a  'written 
guasantee  vith  the  plaintiff  by  which  the  defend'^nt  guamnteed 
the  payment  for  goods  sold  and  delivered  by  the  plaintiff  to 
The  Motor  Valve  Ooaipnny,  %   corporgttionj  ch?vrged  further  that 
the  s»id  Motor  VnlT*  Company  beoaaie  indebted  to  the  pls-intiff 
In  the  amount  of  '^1,960.64,  «rhioh  it  had  failed  to  pay  upon 
demand  and  which  the  said  defendant  had  rIbo  refused  to  pay, 
although  liable  as  guar«ntor  for  said  amount.  The  seoond  count 
consisted  of  the  common  oounta. 

The  defendant  filed  five  pleaej   The  first  consisted 
of  the  general  issue;  the  second  ;^ea  ^daiitted  the  guarantee 
and  the  purchase  nnd  sale  of  goods,  but  averred  that  ther<^.  «-^b 
a  deficit  m  the  quality  and  specif icationa  of  the  goods  to 
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the  d*.BWg«  of  Th«  Motor  Valve  OoKpiny  to  the  extent  of  1S3,000«00| 
the  third  plea  averred  that  no  good*  vere  sold  by  the  pl«ilntiff 
to  The  Motor  Valve  Jompany  beomvtae  of  or  la  rellanoe  upon  the 
guarantee  or  vhile  it  vm»   In  full  foroe  and  effect j  the  fourth 
plea  averred  that  on  August  Q,   1985«  there  ^a.8  an  >iocount 
•tnted  and  arrived  at,  by  whioh  it  mia   found  there  v!%s  due  the 
plaintiff  from  The  Motor  Valve  Coaspany  the  sum  of  |i3949,83,  and 
that  upon  the  saae  date  the  defendant  revoked  and  withdrew 
the  guiarantee  and  notified  the  plsilntiff  of  such  revooatlonj 
the  fifth  pl«a  averred  that  on  August  6,  1925,  there  was  an 
aooount  stated  between  the  plaintiff  snd  The  yotor  Valve  aompr»ny, 
but  that,  aubaecfuently,  vrlthout  the  knowledge  or  oonsent  of 
the  defend'j.nt,  the  tilaintiff  and  The  Motor  Valve  Ooaoany, 
changed  and  altered  the  terse  of  auch  aettleasant  and  agreed 
upon  different  teraa  without  the  Icnovledge  or  conspnt  of  the 
defendant, 

A  general  and  speoial  desurrer  was  Interroeed  to  the 
second,  thlfd,  fourth, and  fifth  pleas,  which  was  suat-rlned. 
The  eause  proceeded  to  tri^l  upon  the  deolsr<{tion  and  the  plea 
of  the  general  issue. 

It  is  urged  as  one  of  the  grounds  for  reversal  that 
the  court  erred  in  sustaining  the  deaurrer  to  the  speoial 
pleas,  but  we  find  no  exception  preserved  to  this  ruling  of 
the  court  In  the  aba tract  filed  in  the  cause. 

Moreover,  in  regard  to  the  second  T>l»a,  we  find  there 
was  ao  offer  of  proof  ?»8  to  any  defects  in  the  ouality  and 
speoifio<^tions  of  the  goods;  aa  to  the  third  plea,  the  facts 
stated  therein  were  prov».ble  under  the  olea  of  the  general 
Issus}  as  to  the  fourth  plsa,  the  oourt  advitted  testimony  on 
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b«h«tLf  of  the  d«f«n<lnnt  fox  th«  mirpoa*  of  showing  the  r«T»- 
oatiOB  of  the  gi»ar«tiitee  as  ot   August  6,   1925.   Under  the 
faots  ch»irged  In  the  fifth  plea  thst,  subeeouently,  and  with- 
out the  knowledge  or  ooneent  of  the  defendant*  the  pln^intiff 
and  The  Motor  Vnlve  Gonpanx  ohnnged  and  altered  the  ter«a  of  a 
oertnla  settlementa   it  appears  thnt  the  amount  aigxeed  upon 
ens  paid  by  the  defendant  And  the  plaintiff  suffered  no  h^m. 
UoreoTer^  from  the  proof  it  is  uncontrudioted  that  the  defendant 
was  a  director*  as  veil  as  attorney  for  The  »otor  Talve  Coapsiny 
and  Tould*  necessarily,  be  presumed  to  know  and  consent  to 
vh«t  was  being  done  in  that  regard. 

Under  the  declaration  and  the  plea  of  the  general 
issue  in  this  onse,  the  pl?>intiff  was  required  to  prove  all 
the  f^ots  neoessAry  to  aiake  out  %  anse  entitling  it  to  reoover 
and,  under  her  plea  of  the  general  issue,  the  defend?mt  had 
the  right  to  offer  the  sajse  defense  thnt  The  Uotor  Valwe  Oomp-sny 
could  hawe  isade  If  it  bad  been  personally  present  fmd   defendini;* 
Oounsel  for  defend«%nt  apparently  agreed  vith  this  pronouncement 
of  the  law  as  in  his  brief  he  sdopts  and  confirms  this  rule, 

(Quoting  from  the  toief  and  argument  for  appellKtnt, 
at  page  33,  he  says: 

"The  guarantee  sued  upon,  being  >3t  continuing 
guarantee,  oert'sinly  entitled  the  defendant  to 
sadks  any  defense  which  would  hire   been  open  to 
the  principal  if  it  hnd  been  sued." 

This  rule  in  our  opinion  cermitted  the  defendant,  under  the 

plea  of  the  general  issue,  to  offer  in  ewidenoe  facts  in  support 

of  her  second  snd  third  pleas*  Vb   the  s^jne  effect  see  Benes 

▼.  Bankers  Life  Ins.  Oo. .  28S  III.  336, 
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The  •ustalninfl;  of  the  deonirrtr  to  th«  fourth  plea 
whloh«  setting  forth  &•  It  do««  that  th«  ib:u<) rruitee  had  been 
reTofced  bjr  the  defendunt,  w%a   not  rerersihle  error  <ia  the 
defendi^nt  was  allowed  to  present  fvdly  her  erldenoe  In  thlc 
regard  for  the  oonelder»tion  of  the  ^ury  and  v%8,  therefore. 
In  no  way  har«ed  toy  reBson  of  ««*.id  ruling.  The  Supreme  Court 
in  the  oaae  of  Beneg  ▼.  Bankera  Life  Ins,  Co..  already  r»ferred 
to  in  this  opinion,  says; 

•'Vhere  &   demurrer  to  suoh  a  plea,  however,  ia 
■uat«tined  by  the  oourt  on  the  ground  that  It  auounts 
to  the  general  issue  or  beoruae  the  saottor  pleaded 
is  <idaiBsible  under  the  (general  issue,  tnd  opportunity 
is  given  the  defendant  to  orove  the  isatters  under  the 
genenol  issue,  he  \ro\ald  have  no  cause  of  oonplaint  nt 
the  overruling  of  the  i^eelal  plea,  whether  it  anounted 
to  the  gensral  issue  or  not." 

The  position  taken  by  the  defendant,  namely,  that  the 
guarantee  had  been  ralraked,  o^st  upon  her  the  burden  of  proof 
to  sustain  her  position  in  this  re^srd.  Harawn  v.  Oallahan. 
187  m,  App,  30.3.   Moreover,  the  defendant  rms  given  and 
aooepted  the  opportunity  of  opening  Jvnd  closing  the  arguments 
to  the  jury  and  aoquiesoed  in  the  same  without  objeotion. 

From  the  f^cts  it  anpsars  that  the  plaintiff  was 
engaged  in  the  business  of  iannufncturlng  iron  and  steel  «jftd 
that  among  its  Rustoraera  w?ss  The  i»Jotor  y«ilv»  Company,  a 
corporation;  that  the  plaliitlff  had  bsen  selling  The  Motor  i?alve 
Company  for  som^  time  but  that,  on  or  about  February  9,  13S&, 
doubting  the  financial  ability  of  The  jnotor  Valvs  <Jompany  to 
pay  for  its  purchases  of  steel,  the  plaintiff  required  a 
guarantee  of  oayment  and  on  that  date  the  defendant  executed 
her  written  guarantse  )|lndlng  herself  unconditionally  Rnd 
continuously,  as  security  for  \ny  ourohnses  mads  bfy  the  Uotor 
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T&lT«  Oompamy  from   th«  plaintiff,   it  appflare  further  that  th« 
defendant  w&a  a  subst^ntisU.  atoekhoid«r  and  director  and 
attorney  of  Tho  Motor  VaIto  Ooni^ny  and  that  om  of  hor  sona 
vat  oooretKry  and  treasurer  and  also  %  director  of  the  oorpor- 
ation,  rxni   that  another  of  her  eons  was  a  dlreotor  %nd  etook- 
holder. 

It  appe-ire  that  the  def«^ndant  kept  cloaelf  In  toueh 
with  the  qf fairs  of  the  ooaoany  and  testified  th«»t  on  August 
6,  193S,  she  had  a  oonTersntlon  with  one  Ladensohn,  ore4.lt 
mangger  of  t>ie  plaintiff.  She  testified  that  In  this  oonver- 
sation  she  told  hla  that  she  revoked  the  guar^^ntee  in  so  tsLt 
as  it  applied  to  any  further  purobsses  froa  the  La  Salle  steel 
OoBtJany  by  The  itiotor  Valve  Ooapany.  She  testified  further  that 
•he  oould  not  piay  the  anouat  then  dae«  nor  oould  the  ooaiv^jny, 
but  that  if  the  company  was  given  time,  she  was  sure  it  could 
pay.  This  position  of  the  defendant  would  indioate  that  she 
had  no  objection  to  an  extension  of  time  for  the  payment  of 
the  amount  due  as  charged  in  the  fifth  plea*  She  also  testified 
that  any  future  s^les  to  The  Motor  Ynlve  ComiHiny  should  be  made 
C.  0.  D.  She  was  supported  in  this  testimony  by  one  ^.rmstrong* 
and  her  testimony  In  regard  to  the  revocation  of  tbe  gu«ir*intee 
and  the  future  sales  polioy  was  denied  by  L^densohn  on  behalf 
of  the  olaintlff. 

One  of  the  grounds  for  reversal  relied  up-on  by  the 
defendant  Is  that  the  oourt  erred  In  refusing  to  admit  la 
evidence  certain  eomnuni  eat  ions  pasainji:;  between  the  La  Salle 

Steel  Oomp-uiy  >ind  The  Motor  Valve  Oompany  on  the  groiind  that 
these  ooamuAion.tlons  supported  the  truth  of  the  defendant's 
position,  vlj,  that  there  had  been  a  revocation  on  August  6,1925, 
and  that  thereafter  the  sales  were  made  0,  0.  D, 
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It  la  not  oontmdlotsd  that,   on  or  ab»ut  that  date, 
Att  aooount  stated  w%b   &rriTed  «tt«  as  a  rssult  of  whloh  the 
saount  then  due«  amounting  to  -^poroxlauitel/  $3,949. 83»  wae 
paid  by  The  Uotor  Valve  Company  by  the  giving  of  notes  by 
The  ilator  Talve  Oomp&ny  for  thiit  ^^mount,  payable  from  tlae 
to  tinea  and  «Moh  notes  were,  in  f«ot,  paid  es  they  beemme  due. 

From  our  reading  of  the  eridenoe  it  appears  thmt  the 
offer  of  these  partloiilar  doousents  «ras  for  the  puxpose  of 
shoving  that  euoh  an  arrangement  had  been  entered  into  by  and 
between  The  Motor  Valve  CJoepany  and  the  pl-slntiff,  but  not 
for  the  purpose  as  claimed  of  oorrobor^atlng  the  testimony  of 
the  defmnd^vnt,  namely,  that  there  had  been  fi.   revooation  of 
the  guarantee  on  or  about  August  6,  1335«   Oonoedlng,   ho'Tever, 
that  the  offer  vas  for  this  purpose,  ve  have  examined  the 
oorreepondftnoe  offered  in  evidence  on  behalf  of  the  defeudr-nt 
and  find  thmro  Is  nothing  oontained  therein  of  a  corroborative 
ohnraoter.  By  this  correspondence  it  is  apparent  ths,t  The 
Sotor  V^lve  Company  was  undertaking  to  v^y   up  the  back  Indebted- 
ness of  $3,949.83,  whloh  was  the  balance  found  due  August  6, 
193S.   It  is  not  dl8j>uted  that  this  amount  v«(.8  found  due  rtjid 
that  The  Motor  Valve  Company  was  to  lawiedlately  take  steps  to 
ttke  care  of  it,  we  find  nothing  in  the  corresi^ondence  to  the 
effect  that  there  vas  any  nev  agreement  in  retard  to  fur.iure 
business  contained  la  the  oorrespondenoe. 

k   considerable  part  of  th<?  brief  of  the  defends»nt  Is 
devoted  to  the  reamrkB  and  conduct  of  the  trial  court  which,  it 
is  clsiaed,  were  prejudlcl'a  to  the  rights  of  the  defendant. 
The  principal  contention  appears  to  hsve  arisen  during  aa 
argument  betvsea  the  court  and  ooub*«1  for  the  defoadaat,  as  to 
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th«  ajiaasslbility  of  certain  or&l  teatloony  offered  on  behalf 
of  the  defeadADt  for  the  purpose  of  shawing  a  roToontlon  of  the 
written  gUHr>%jttee.   The  oourt  appeared  to  be  strong/  of  the 
opinion  that  a  written  gu^r^ntee  could  not  be  abrotpited  by  an 
oml  reYooation,and  eo  stated*   In  the  oourse  of  the  argument, 
oouneel  for  the  defendant  stteapted  to  oite  vnrloua  ^authorities 
to  the  oourt  «s  sustaining  his  position^  which  the  oovirt  re~ 
fused  to  aeoept  ss  the  law*  atoreover,  the  oourt  fr'uUcIy  stated 
that  he  did  not  iuu>w  the  law  %nd  ultlasately  adaltted  %h&   erldenee 
of  the  defendant  to  the  effeot  t)^t  she  h%d  or«&l]r  termlnttted 
the  written  guarantee.  The  Jury  waa  instructed  th«it  if  such 
was  the  fact  th«>  should  find  for  the  defendant*   &  number 
of  other  stateaenta  of  the  oourt  are  oont;?incd  in  the  brief 
filed  by  eounf;el  for  the  defendant  ?tnd  urRed  as  ground  for  re- 
▼ersaL  beeauae  of  their  ore judicial  effect  upon  the  rights  of  the 
defendant.  Hone  of  these  however,  reflected  on  the  teatlao)^ 
of  any  witness.  »e  find,  however,  th^^t  there  were  no  objections 
nor  exceptions  taken  to  any  of  the  rem».rk8  of  the  court*  l& 
order  to  base  an  asslgnaent  of  error  updn  alleged  iaaproper  reomrlcs 
of  the  oourt,  it  sust  appear  froat  the  record  th^t  objections 
were  made  and  exceptions  taken  at  the  time  •  Public  Service  \}q, 
▼•  Leatherb^e.  311  ill,  505* 

From  an  examination  of  the  authorities  we  are  of  tlio 
opinion  that  the  testimony  relntiwe  to  the  oral  cancellation  of 
the  written  guarantee  was  properly  fldmltted,  Natlonti^l  Liberty 
ttns.  3o.  of  Amerloa  v,   i^eyer.  et  al.  31  Ohio  .iypeals  385j  First 
■■jtional  a-tnk  of  Antltgo  v,  tunderllch*  130  M,  '*.  («ia)  98. 

For  the  reasons  stated  In  this  opinion  the  Judgment  of 

the  Superior  Oourt  is  ftfllrwed* 

JlfOOMKHT  AITIRMBD* 

HOI«00»,  P.J.  &K0  HTMER,  J.  COKCUH. 
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iiH.    PKE3I')IK0   JUyTICK  O'COlOiOR 
DKLlVllRaD  THE  OPIlilOJi   OK  THS   COUHT. 

Fl&lntll'f  brought   tuQ  aotien  of  assuiupait  against  the 
defon'iants   to  reooTcr  ^22,a5d«91,    beting  aarriest  tfioney  Ue  h»d  ^rtid 
the  del*(%ndantt  on  aeoouxU  oi    the  para)i&Be  ol*  65C.&  acres  ol  ilorlds 
land,   plaiotiff's  theory  oi'  the   o^se  being  that  the   title  to   the 
IsjQd  vas  defectiv*  and    therefore  h«  was   Actitled  to    the  r'^turn 
ol'  his  money.      At   the   cloee  oT  the  evideuoe  there  was   a  liii-^ci'S'i 
Terlict   in  I'aTor  oi°  the  plaintiff  for  the  amount  of  hie   cl&im. 
Judginent  was  entered  on  the  Yerdlot  and  def^rilants  appeal. 

The  record  discloses  that  on  October  51,  192&, 
plaintiff  and  deferidrints   entered   into   a  written  contract  whereby 
the  def<>ndants  agreed  to  sell   soid  the  plaintiff  agreed    to   pur- 
chase 65C;.5  aor^s  of  land  located  in  Florida  at   a 
at  the   rate  of  #32S  an  Here.      The   contract  provide<i   vUiit: 

■If  the   title  to   any  pur  eel   of  thie  laiid   ehould   orove  defec- 
tlTs   (iD'i   the   sellers  cannot   cure   Ui«  deff^c^i^,   sue  i   acreage 
shall  be  deducted   and  cllalnut^d   froa   the   contract   uK'I   the 
sellers  agree  to   sell   the  bal-mce  at  the  price  ^^nd  upon   the 
terms   stated.      It   is  understood,   uowever,    that   should   i^y 
part  of  tee  prci&lses   frcntin^^;   on  route   three  be  affected  by 
sueii  defects   so    that   sellers   are  ur^'ibli!>   to    iurnish  i::ood 
title    uiTeto,    the  purciiaser   snail   bif^  releaecd  frojfi  any 
obligations  under  the   ters>s  o)'  tr>ls  contract    *ni   any  amount 
or  •aK>ttnts  paid  to  the   sellers  shaa.1  be  returned  to  the 
purchaser.* 

The  eridenoo   siiovs   that  after    the   execution  of  the 

eentraot  -^'lorlda  ccuneel   for  tuo  plaintiff  uade  an  exanin'^tion 

of  tho    title   to    thp  land  and  rendered  written  oplnlone 

number  of  objections.      These  opinions  were  deliyered   to   def«wdant8* 
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Florida  •eunsal,  who  prtpared  an  opinion  anawarint  th«  objection* 
to  the  ol'feot  that  th«y  «»r«  iau;iut«rial  and  that  the  title  of  the 
deret'.^'Ante  waa  (;ood. 

The  050,6  acrre  of  iJiHd  were  locatel   In    four   adjoining 
••otiose  bat  were   iu  a  nuuber  oi'  din'erent   pi*roele.      But   75  aore^ 
of  th«  land  had   "a   frontateja"   on   route   three  mentioiiffd  in   the  con> 
traet.     Xhe  legal   deeeription  oi'  th«  75  acres  !•:      "W^  of  the 
3Zi  Axoept  the   aoutli  2*27  ohaina  ol  the   east   5*51   chains  thereof 
in  section  19,   in  Township  X6  South,  Kang*  20  i£aet."     So   that   the 
only  Question  involvod  in   t  i«t  insttiUit  ca^«   is:     Was   thc»    title   to 
this  75  acres  defeotiT«?     If  it   was,  plain tifi'  was  entitled  to    thf> 
return  of  r:is  Koney  and  the  judgment  £iust   therefore  be  affirmed. 
If  the    title  was  r.ot  defective   the  judgment  Hsuet  be  reversed.      If 
the    titl«»  to   any  other  parcel   or   tract  vas   drfective   it  mi^ht, 
under  th«  terae  oi'  the  contract,  be  eliminated. 

A  preliaiinary  procedural  question  is  raised  by  the 
def«ndaiits.      The  point  aade   ie   tnat,   since  plaintiff's   suit  was 
based   on   the  breach  of  a  8n<iciax    contract,    epecial   count*  were 
required;    »nd  that    eiuce  the  declaration  oonfiistcd  of  but   the 
eoBOBon  count*  the  jud^^erit  KU»t  be  reveraed.   On  th<$  record  before 
us  the   contention     of  the  d«fecd<uit8  is  unavailing,   because  if 
plaintiff's   contention  is   sustained  -  na^i^ely,    that  he  ha,d  paid   to 
the  defendants  more  than  $23,000   and   that,    since  the    title   to   the 
75  acre*   1*  materially  defective,  h«  is   entitled   tc   the  return  of 
the  money  -   the  d«f*ndaiit*  then  have  aon«7  belonging  tc   the 
plaintiff  which  in  equity  and  e^od   conscienc*   they  oui^t  not   to 
retain;    o^n-l   in   thl^   situation  the   aosasion  ocunte   i-re  sufficient. 
law  V.  U^irlaub.   104   Hi.   App.   263;   Arnold  v.  Qodaon.   272  ill.   377; 
otewart   v.  Brady.   3C0  111,   4J?5-446. 

Plaintiff  oonten'is   that   there  were  three  def<?cts   in 
the   title    ..0    tue   75  acres:      (1)    reservations   for   road*;    (2)    that   tnc 
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aliatraot  oT  titl*  ata«w«    thai   th«  o'>na«r»  oV  the   75  aoras   conT«y«d 
tha  aava  liy  vaxranty  daed  in  1836,   tuQJ   tnat   eince   tula  deed  oon« 
talued  no  word*  of  limitatlen   aft«r   the  grtuitaa'a  ntu^e,    auch  aa 
taftlra   and  aatsigna,    It   Qou-T«y«d  but   a  life    estate   and   therafora 
the   title  to   the   I'ae  waa  In   the  heire  of   such  grantor;    .'and  (3) 
th*t  a  eala  ol'  1^    %cr«a  ol  th«   75  aorca  was  made  throU(^i  the 
County  court  oi    the  proper  ooucty  in  Florida,   but  that  no  addi* 
ticnal   bend,    aa  reouired  by   th«  lav  of  that    i^tate,  was  given  !jjn6 
therefore   the  prooe^ding  inaa  Toid. 

(l)      It    «ppe«kra  froib  the  reeord  that   there  wae  an 
east   ani  «*8t   road  at  the  eouth  and  of  the  75  aores  vhloh  had 
boon  uee4   for  many  yeara  by  the  publio,    anvi  i'«   aeeis.s   to  be  con- 
coded  that  a  atrip  of  la^i  used  as  a  part   of  this  road,  b«»ing 
30  feet  wide  by  300  feet  In  l»ngth  or  9,000   aquare  ieet,  wa« 
inrclTed;    that  no  reference  was  aiado   to  t^^ie  strip  in   the  con* 
tr*et,   and  plaintiff  ocntenda   that   the   tii.le  to   the   75  a.cre«  is 
therefore  saterially  dofectivo.     On  the  other  hand,   defcx^donto' 
contention  is    Uiat   it  cannot  b<:;  auid   that  tho  acuth   f^rid  of  the 
75  aere  tract  fronts  on  route  three  ^^ithin    the  taeaniut.  of  the 
contract.      Tap.   evidence   suo^s    that  route  tliree  extends  diagcia».Iiy 
in  a  northwesterly   toid  ooutheaeterly  direction  aoroas  what  would 
be   the   ten   acres  located  in    the  x;ortheast   comer  of  the  75  aero 
tract,   and  that  this  was   a  new   state  road  just  b«lng  oo«»tied.      The 
arguiB«Rt  in  support  of  this  conl«r;tioi:   is,   in   sabstaxioe,    that  the 
75  aoro   triCt   is  not  one  tract  because   the   abstracts   of  titl«>   show 
that   there   is  a  10  aoro  tract   across  the   south  (fnd  of  the  property, 
etc.        Ti*  think  the  contenvion  of   the  defendants  cannot  be  sus- 
tained.     The  contract  describes  the  75   >.cre  tract  as  one  entire 
tract,  4ni  we   think  ttxat  under  the  tenre  o:    the  contract  the  75 
aores  aust  be  held   to   fr.  nt  on  route  three   an<^   that   tnis  w£»s  the 
intention  of  the  parties;   but  we   «ro  »lso   o:    the  opinion   timt   the 
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oont«ntion  of  plaintlfl'  th«t   this  rcsenratlon  lor  «  roiid  rundera 
thff    tltl«  naterially  dcrsotlYA   Is  unt«nabl«.      In   our  opinion, 
this  objACtion  it  «ntlr*ly  irivolous  omd  without   •ubatat  c«. 

T}i«  •Tl(l«ncc   shovv   that   litis  roud  at   the   south   «n4 
ol'  t\xtt  75  aor«»  is  Idoc   fact  froa  routa  three  at   th«  n«aur««t 
point.      It    i'ur trior  appeare    that    tills  road  at  th«   soutr*   and  el' 
tha  75  aero  trsiet  is  a  raal   benoiit   to   th9  property.     £ut   counaal 
for  the  plaintiff  oita  BQwa<!,,Tft..V^3|;j,  43  Out.  i-aw  Hap,    621,   vrhert 
It  vaa  held   that  there  vas  a  failura  of   title   to   a  portion  of 
land  which   conititutad  about  1   p«r   cant  of   th?    area   acid.      In   the 
iDst«u>t   oast   the  70  «orea  contained  3,267,000   aquar»:   feet  and   the 
strip  used  as   a  pa.rt  of  tu«  road   Qontairted  9,000  squcire  feet  or 
but   .00^79  per  o«it   of  th«  land   InvolTsd.      ao  givesubst&noe  to 
this  objectloa  and  hold  the  title  materially  defectlv*  would,   in 
our  opinion,  Kuke  a  mooicery  of  th«  courts.     J^oreover,   the  «vld«n«« 
a.iows  that  the  head  of  the  firm  of  i^'lorida  lawyers  who  rendered 
the  opinion   of   title  to    th*>  prcp«»rty,   owned   tnls  73    .ores   aaortly 
before   the   traneacticn   involved,    ^n'^    taat  h*  conveyed  it  by  war- 
ranty dead  and  now  holds  a  rsortea&«  on  the   »9j&e  property  to  ««cure 
a  part  of  ths  purchase  price.     Furthftri-ore,    in   th<«ir  opinion  of 
title  the  attorneys   ^id  not  point  out   this  as   a  deisot  in   the 
title,  but  merely   called  attention  to  it  beoauee,   alter  pointing 
out  a  certain  objection  whicu  they  numbered  "Twelfth,"   they  con- 
tinued and   said: 

"We  call   your  attention   to    th^  fact   that   the  deed  shown   in 

an  try  *<o.   14   oi"  the  abstract  reserves  a   atrip  thirty   (3(^)   feet 

wide  on  tne  Soutu  side  £or  a  road." 

From  a  oonslderation  o]'  ail  the  evidence  in  the  r»>cord 
it  is  obvious  that  this  objeotlon  is  f^ntirely  frivolous  waA  wlt^xout 
merit. 

(2)      The  second  def!:-ct   claitufld  by  plaintiff  iu  the 
title   to   thle  76   acre  trwct   la   that  on  April   4,   Idf^fi,    th-r   than 
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•vncra  •f  IC  aera*  of  iha  79  a«r«a  «oiiT«y9d  th«  10  ft«r«»  by  war- 
ranty d*ed«  but  th«t  th«r«  were  no  words  of  limitation  after  the 
grantee's  nana,  so  that  the  tltl«  in  fee  slapls  was  i.ot  ooDTc^yed 
by  that  transfer,  but  only  a  life  «>atAte.  The  abstract  oi  title 
intreduoed  in  e^idienoe  an.1  vhLeh  is  all  that  wo  hare  before  us 
•n  this  quftstien  is  as  follows: 

"ho,    16  Soek  X,   page  439.      Dated  April 

Isaae   ^.Itahan   sad  wlf»        4,   IHM,      i^il^d   April    10,   1386.    ^ar- 
Jane  i^.  ranty.      Consideration  ^3u0, 

to  Conveys   'iW^-   of  S*^  of  3-:^ 

Tranois   r.    Salker.  Section  19-16-30,   containing  IC 

aores.      aubje:ct   to   taxes   lor  1636. 

Ses  not*   Jor   tJ-iis   deed.      ft.   &»   C. 
Jiot  to    lien." 

It  will  be  rioted   taat  it   does  not  appear   from  this 
abstract  wiiat  words  appeared   aft«r  the  aane  of  the  grantee. 
Walker.     The  abstract  of  title  AiKpXy   mo^^.   ih&t  Mahar.  »nd  wifs 
oouTeyed  the  IC   acres  to  Walker  by  warr<uat>-  deed,   aini  we  stust 
therefors  assiBCie  that   thn  warranty  deed  was  in  proper  form  to 
oonTsy  the  entixs  titl«»  to    the  preffiie<»8.      Ihat  would  certainly  be 
the  interprst&tion  placed  upon  suc^  an   abstract  of  vitle  in  this 
state,    ui'i  we   think  thie   is  not   chv^Ui^^ed  by  the  addition  appAaring 
in   the  abstract  of  th«  I'oXlowiu^^:        **3e«  note   i'or   this  deed.  H.S.C. 
i>ot  to  lies.* 

I>ut  we  are  further  of  the  opinion  timt  &  defect   in 
this  deed,   if  af'y,  was  cured  by  ah   ACt  of  th<i>  legislature  of 
7lorid«,  whioa  is   the  contrition  of  tne  dsfendai^its  in   th«>  inatant 
eass,   and  this  was   the  written  opinion  giwen  by  the  attorney  in 
J^orida  when  he  rendered  his  opinion  t&nswering  the  objection  in 
Question,      lliis  act  was  passed   In  1925  and   is  d«>«it>i^iaT.«d  in   the 
record  as  "aection  1C170  of  th«  ^cts  of  195?6,*  passed  by  tlie 
Florida  Iftginlature  to  wiilidats  deeds   oonwe^iug   the  fee  slnple 
title.      It  prowidoa   5 or  the  Talid«itien  of  deeds  after  twenty  y^ars. 
Said  section   is  ss  follows; 
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•Aft«r  th«  l%p»«  of  twenty  y«»r«  (ao)   froa  the  recording  of 
mny  d«*d»   cr   tbe  probat*  oi   amy  vlll   parpcrtlng  to   cox.T«y 
Imndt,  no   poroon  nhall   aaaort   ity   clain  to    oaid  Iwla  «• 
»4[[kin«t    th«   oliadKikCto  ucder   «uc^  4«e4  or  «ill   or   their 
•uceaaooro  in   titlo. 

*Aft«r  ttim  lapaa  of  twenty  y^are   nil   such  d«<^da  or  villa 
ahall  ba   daerad  Talld   waA   «ff«otu«a    for   conv^yin^;   th«  l«unda 
th«r«ln   'itrsaribad  «a   a^&inat   all   peracna  who  h^ve  net  aa* 
aertad  by  oo!r.p«t«Dt  record  title  an  »dv^rae   olHiia. 

*Any  pttraon  vhooe  rit^ta  are  adVf^raeXy  affected  by  thla 

eUaptnr  will   h!3iv«>   six  usienthe  within  yhicr;   to   inetltat(> 

oult   to   prctQCt.   sxida.  rlt;^t8,  tun i    Ui«^   ch:«pter   sitall  not   afl>ct 
pending  liti.  ation.** 

In   the  inatant  eaee  the  deed   In  queetlon  "fa.e  m^tfie  in 

April,   130*  -   forty-three  yeara  ago  -    tunl    so  T'aT  ae   liis-  record   dia- 

the 
eleeet  no  elaiu  haa  bo'm  m^tie  that   this  deed   iid  not  oonvex/tlt:;  e 

in  fee.     On  the  contrary,   the  record   (sirio-ra    i;hat  ahortly  before  the 
contract  in  queatloo  «aa  made  ei£tin«nt  counsel   in  i^lorida  con-veyed 
thle  aaae  property  by  warranty  deed.     We  think  there  was  no   8ub<* 
atantlal   defect   in  the   title  In   this  reeptict. 

(3)      rue  elaiu  that  the   title    tc    the  tb  aosee  was  de- 
feetlT*  beea^ae^  when  10   acrea  of  it  was  sold  in  the  County  court 
la  Florida  in  1601,    th^^  &d£>lnietrator  or  eoi&aiiReioner  did  not  give 
aa  additional  bond,   la,  we  tnink,  ureound.     Couoeel   ior  plaintiff 
haa  cited   oasea  fToK  other  etatea,  not  including  S'lerida  or  1111- 
sola,  which   Been  to  hold   that  the  failure  of  an  aditinietrator  to 
giwa  an  a.lditional  bond,  where  the   stsntute  requir^a  one,   rsuimTa 
the  aale  of  real   eatate  lN»id.     Whatever  »ay  be  the  p&rticulukr  word- 
ing of  the  atatutea  in  thoae  etatea,  we   t^iinJc  that  ««  would  not  be 
warranted  in  holding  that  under  th<?   at<itute  of  Illlnoia  (aea.    ?, 
ehae.   3,  Cahill'a  3tat.}   which  requirea  an   adi  inlet rator  to  cItc 
an  additional   bond  wheii  ha  la  to   eell   real    estate  und  when  he  faila 
to   1o  so  anl  the  property  la  afterwarda  sold  in  the  Probate  court 
and  the  proceeda  prop«rly  distributed,    that   auch  sale  would  be  void* 
The  only  purpoae  of  the  bond  ie   to   aee  that  the  ads^lnistrator  accounts 
for   the  Boney  obtaine!   fros    the   sale.        In   the  inotat.t   oaae.   it    1o® 


.»s-^l^-*^)«5H5,-^  ij^^.  :.m'^'^'0i^^--^$mm\  ^fiif-SliMrf  tiA  jMI^X  0m  •%*$'iA'* 


iit 

,  -.  i  ■•■..    '4  w"  ■•  a:> 

3>     #^'  :■>:"    '2>»^    ^^^::■^*■  ,;*<5^;/    i it*  j teal    *4li!)f    ft  f 

HSili    M^i^4'i    A«i5  Hit    ,*.,/,  ■■■*'«^-^    5>#'!U(l#«'^J'S6l    .     „...,„    .....vcA 


!»^' 


:■■.'   -i-^-      '    '    ■    '  ,...-..->..      ........  ss^ttr-   I'jjjtii*  ,9 tea 


not  aopfi«r  wh«thnr  th«  adoiinlatrAtor  or   oo8Ubia»ion«r   appointed  "bf 
the     lorida  court  k«t«  additional  l»ond.      rh«  abRtraet  ol'  title  la 
ail«nt   in   tixia  regard,     it   ahowa   that   in  January,  laei,   a  petition 
waa   riled   la  the  Satata  of  Blisa  OaTla,   deeeaaad,  in  the    -lorida 
eourt   anowlng  debta  oi'  I103.7U  an'}  prayin^^  that  real   estate  1>e 
aol  !  to  pay  suo  :  debts;    that  on  February  2,  1^1*   an  order  vaa 
watered    Ureoting  the   aalc  oi   10   acron  oi    Vtxe  75  ^erea  in  qugatioa 
and  appointing  Alfred  Howard  eoEiiaisaiauer  to  ta^f   the   eal«i;    thiit  on 
Mareh  19,  1891,  Howard  reported  that  he  h&d  aold  the  property  for 
)300.     So  far  aa   th«  record  diecXoaee  the  |30Q  wan  U8«'1  in  the  pay* 
Bent  0^'  debta  of  $103. 78«   and  wt  muat  presuise,   in   the  abserice  of 
any  OTidenoe   to   the  contrary,   that  the  oourt  oriiuer  ^id  uis  ?luty 
In    thla   r9>ap«Qt«      ^'e   tnii^k   it  voulJ  "b^  going   entirely  too  f;ir  to 
h»l<»    lUat   the  prooe«diAg»in   tJae  County'   c.urt   oi'  i'loritla  were  vaid, 
even  if  «•  ahould  aesuao  that  the  administrator  or   cosi%leaion«r   lid 
net  file  the  additional  bond*     '%'e   thin:s    tuia  objection  ie  aleo 
without  ia:»rit  omi   th.Al  the   title  to   the  75   aorea  la  good. 

It  foliewa  thut  the  jul^^ent  oi'  the  iiup«rior  court  of 
Cook  oounty  auat  be  revcraad  but,    since  there  is  no   dispute  as  to 
t)»e  faeta,   it  will  not  be  neeeasai'y  to  r«^»n'*.   the  c&uao. 

The  jud0aent  of  the  Superior  court  of  Coolc  eounty  is 
roTeraed. 


MtSurcly,   J. ,    coneura. 
Matohett.    vT,,    diseenta. 


«.?-M-i*i;;    v^-ii 
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}"R.    PR^SIDTHG   jTTTriCE   O'OOiXIIOR 


Ad'^itional   Opinion  rendered  on  notion   of  pL#A'ntlff 
to   co'!"r«ot   the   abstract . 

3ince   the   filing  of   the  foregoing  opinion   plaintiff 

haa   filed   hie  motion   to    correct   tK*  prlntfid    abstraot    p'^   that   it 

will   correspond  with  the  record.      On  page  5  of  the  opinion  we 

quoted  from  the   abstract   of  the   record   that  part   of    the  abstract 

of  title  iQiide  by  the  Volusia  County  Abstract   Investment  and  Title 

Insurance   Company,    of  i'lorlila,    shc'lng   the    chain   of  title   to    the 

land   In   queBtion.      Aftf^r   quoting   from   the  -v^bstract   oi'   title   vhioh 

shows   a  conveyaijce  from  Isaac  S,   Mahan  and  wife,   Jane  .9.,   to 

Francis  T.   WaJker,   we   also   TiUot-^d   ths   follcwing: 

"Sf©  note   for  this   deed.   R.S.C. 
Not  to  Lien." 

The  motion  Aow  is   to    strike   out   the  word   "lian"   and 
insert  In  lieu  thereof  the  word  "heirs," 

UDon   an   examination  of  the   record  we   find   that   there 
was   introduced   in   »Tidence   r.  prinked   e-hgtract   of  the   title   to    the 
laufld  made  by  the  Florida   company  following  which  the  words   above 
quoted  apuear  written  in  pencil:    and    it  was   conceded  by   coii''S2l, 
who   apTseared  before  ue  on    this  motion,    that    sue'    words  were  in 
the  handwriting  of  one   of  plaintiff's    counacl. 

It  was   further  agreed   that   such   counsel    obtained    the 
inforiaation   from  the   abstract   of   title  prepared  by  the  J*'lorida 
Company  and    the  original    abstract  -pas   submitted   to  us   on   this 
motion.      Upon   examinR.tion  of  this   abetract   conoerning  the   conrev- 
ancp  above   rgf^rre"*   to,   we   find   that   a  part  oi'  the   abstract   of 
title   is  printed  and  part   tynewritten.      "'p   also   find  that    there 
are  a  nuTnbf>r  of  notes  -'^ritter   in    nencil    on   the   abstract.      Such 
penciled  memoranda  are  as   follows: 


aissf. 


9  R.:.  ■ntffx^mi  ,m 


YiiM0kiL~  ■     ■  m  Ht&i 


ei. 


./^J^SttOi©  'iip::,:*!  S^Stvj^;^^^  ?>i?i-Ojrp 

©iK^i^i'   i'»M  b&n  oaJto,  ftW    .'»Al*l:'3f'sr»«n!:3'  ^ie»<j:  i^riR  Mi^niJct^i  si  fcld'i.t 


"Granting  clause?      Convey  &  warrant; 
Sit^ftture   ol"  wife?      June   K.  ;    (Sr»pt.   Kxajn,    0.    K..  )  ; 
iJot  to  >ifir8," 

All   of  these   leijcll  laoiroranda  are  written   (diagonally 
acrofs   the   a^batract  of   title  while  the   printed  and  typewritten 
parts   are  horizontal.      Pollowing  the  meniorandft  ahove   quoted  also 
In  pencil   iv   i'n^^  following:      "See  notes   for   tuis  deed.   R.^.C," 

We   sir«5  net   advieed  ks   to  who  wrote    tlie  pencil  memo- 
rorj^s   ^Tso't^e   cuote<^,    nor  whr.t   thp    source   of   information,    if   any, 
was   that   warr^int^'l   the   writing-  of  these  notes. 

Throughout   the   abstract   of   title  which  consists   of 
several  pages,   re   find    similar  pericll  nifimoranda  written   apparently 
■fcy  various  persone,    all    of  ▼hiah  f,re   ohvioualy  no   part   of  the 
ahstract   of   title   and,    of   coursf,    s-re   of  no   probative   value. 

We  write  this   supplemental  opinion   to    show  !*«  near 
oe  iBiay  be   the   facte   in   the   case  ae   dlscloeed  by  the   record* 

The  motion  of  the  plaintiff  will  be   allowed. 

McSurely  aui'J  ir'atcJiett,    .TT,  ,    concur. 


^^  ^4^^m  ■i:'M.  ^^I'-^'i      ("u'li.-".-  Ju  st'iiiCsajj 
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of  th«  KBtttt«  of  H«rtry  y.vkcfUM^&RA^^  ) 

Sr,,   Deee»»<?d,  '-'  ) 

\      ,/      Appelle«,  ) 


APPSAi.  FROM   CIRCUIT 

C'Xim:  Q'i  COOK  cow. 


TB. 

CITY  OJP  C  lOAOO,   a  Municipal  Corporation, 

X>«f«iidants. 

On  Appeal   of  CITY  OF  CMIGAOO, 

App«lliur2t. 


UR.   m^alDlhQ   J\J3tlG&  0*Cum^O» 
DjSLIVKHira  TKl   OFUilOl*  Q¥  THM   C()UKT. 

PorclTal  B.  Coffin  «■  administrator  of   tun   eetatt? 
of  Hanry  i\  Mc^^illians,   c)r. ,   deeoaaed,  1}rou«£/it  an  motion  to 
rocoTor  daBag««  for  tha  vroQt^f j1   death  oi    tne  d«eaa8«4*   aeal&et 
th*  City  ef  Chicago,   a  stunlolpal    corporation,  Hinkamp  li  Coxiipaay, 
a  corporation,  Louis  C.   iUru«ger  and  ^.  L.    Daring.     At  %h9  close 
ef  plaintiff's   cass  the  suit  vas   dismiessA  on  plaintiff '•  motion 
as  to   dsfendant  Daring.      At   the    cloo?  ol    bll   th?  •Tldence   th(> 
ease  was   sulmittftd   t     the  jury  vho  found  ths   three   remaining 
def«nr!ants  guilty   sind  asscsse^l  plaintiff's  itaLH^,eB  at  #8SO0. 
Judgment  was   entered  on   the  verdict  and  eaca  oi  the   def fondants 
prayed  and  was  allowed   sua   appeal    to   tuis   court,  but   the  appeal 
has  been  perf tested  only  by   the  City  of  Chicago,  h«$r«in<il'tc!r  re- 
ferred  to   as   the  defendant. 

ilie  reoord   discloses   that  at  abeut  1:30  e'clook 
a.  A.,   on  j^aroh  21,  1926,   >>.  i.   Derlng,   on«  of  the   iJef enf^ar.ts, 
the  deceased   :ind  two  wosr,en  friends  were    iri'ving   south  on  '^^estem 
arenue  near   S^d   street,  whe/i   the  autoRiOtile  in  which  they  were 
riding  collided  with  a  buil  fiini^.  Hhioh  was   then  bein^  jceved  and 
whieri  wes   In   tne  roadway  of  th*?   Btre*)t;    that   as   a  result  of    tne 
sellisien  Me^iliieies  loet  hie  life.     He  left    .i£>  surviving  his 
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widow  and  two  minor   otxlllron, 

Zho  •▼IdoaoA   show*  that   the  defendant  HiBkany  A  Coupftny 
owned  »  building  looated  at  about   81st  atreet  and  WeateiTi  aTeiiue 
and  had   evployed  the  del'widtint  &ru«ger  to  moTa  it   to   about   d3r4 
atreet  and  'eatwrn  «Tenue.     Weetern  arenut  ia  a  nain  north  sjnd 
aouth   thoroUiCbfHre  h«Tlng  two  paved   roadvaya,    (he  west  or  eoutho 
bound  roadway  belnf:  about   ?9  feet   in  width   and   th«   east  or  norths 
beiind  roadway  about  the  same  width,     tht^re  was  u     trip  of  about 
IB  feet  between   these   two  roadways  which  was  not  K)!*T«d.      It   further 
appears   fros:    the  OTldeno*   that  JKjrueger  be^;«in   to  move  the  house 
about  kareh  17,   1933*  noTint^  It  out   iritc    th<>   eoutiwbourid   roadway 
on  Vest«rn  avenue.      The  house  wns  pltioed  upon  rollt^rs  nni   certain 
beams  uxi<)erneath  it.      On  icajreh  Icth  the  City   stopped   the  moving 
of  the  house  because  it  h»s4  issued  no  proper  parKlt,     Afterwarsia 
a  penidt  was  obtaintud   an!   the  moving  oi"   th«  house   south  on   the 
west  roadway  proceeded.      At   the   tiae  or   the  aocident  the  house 
w»s  standing  between   S2tiA  and   d3rd   streets   in   the  west  roadway  of 
Western  avenue  and  was  about  four   feet  above  the  ievol  oi"   thf? 
street.      The  toa&a  under  the  house   extended  a  little  ^ast  ^md  weet 
of  the  house.     Two  lights  were  en  the  north  side  of  the  building, 
but  the  evid«inee  all    8ho»»  that   they  were  very   dias.      The  »t; 
••t  lighted   :tt  the  pl»os  in  question. 

The  evidence   rur  ther   tsnds  to   show   that  Bering  was 
driving  the  auboi>obils  and  the  deesased  vnd  one  of  the  woisea  were 
sitting  in  the  bask   seat;    that  they  wer«  travdini^  about  2S  miles 
an  hour;    that  vhtm  Daring  saw   the  house  ho  attes&pted  to   turn  to 
the  left   and   slowed  down  but  jrae  unable  to  bring  the  machine  to  a 
stei^,   «n^    the  rear  end  of  the  Biaohine  ski<}de4  into   the  northeast 
eomer  of   the  house,   injuring  the  doeeassd  and  the  woman  in  the 
baek  asai  so  th«t   they  boUi  died. 

The  oriigihal  declaration  oriarged  that  at  the  tlrae  in 
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question   the  bulI4ing  ««s  in  W««t«rn   aTcnua   "nmax  to   the  Intcr- 
••otion  of   aald  Wenterc  aT«uu«   and    SSrd  •trcet*"     Ou   th«   trial 
th*  wor4s   "Ki^htyothird   Btreet*  ver«  atricken  out  and  th«  vorda 
'Eighty- a eeond   atraat"  wer«  inserted  In  lieu   thareof.     Xhia  «aa 
lona  on  notion  of  the   plaintiff.      Xc   the  deelAratlori   &a  amandad 
iha  City  intarooaad  a  pl»a  of  the   atatute  of  liaitationa  and 
plaintiff 'a  dar3UTr«r   to    thip  vas   euatained.      Xha  City  contanda 
thai  thia  tam  arror,   but  v<>  cannot  ceneur   in   thia  eontention. 
Both  the  original   and  the  ai&aadad  daclaratlon  named  tha   aane 
leeality,  not    two   differant  looalitiea,   aa  tha  defandact  eon- 
tanda.        Thn  a&aadnient   Aii  not    state  a  differant  causa  of  ac-> 
tion  and  therefore  tha  ruling  of  th«j   trial    court  was   correct. 

A  further  contention  '::ada  toy  tha  defftn '^ant  la    Lhat 
there  vaa  a  fsttal  Tariancc  tetveen   the  alleg&tlona  of  the  dao- 
laration  an^i   the  proof  adduced,    in   that   the  dsclaration  alleged 
that  the  autonohile  in  vhioii   the  deceaaed  ««a  rising  ran   into 
and  against   a  buil'^lng,   whll?j  th«-  proof  showed   that  the  autosaotelle 
ran  into   nn^  Ag^lnet  a  irso(3an  beas  vhleh  vaa  iu.<iarneath  the 
bttll'llng.     There   ts  no  Eerit   in   Uiie   contention.     The  heast  was 
under  the  house,    -md  th«r«  ie   eTidencc   ii.    the  record   that   the 
•utoBieblle  THO  uc-^erneath  the  house  l£.Bift:Ua.t9ly   after  th*?  acci- 
dent.     The  arpuiB#nt  cf  the  defendant  In   tiiia  reapeet  la  hyper- 
•ritical   ^md  wltloout  merit. 

The  defendant  further  eontanda   that  the  court  errad 
in  net   dlreotini^  a  verdiot   in   its  faTor   a,t   th$   close  oi    the 
•▼idence  beoausc   the  deceased  vaa  guilty  of  contributory  negIA* 
ganoa  aa  a  matter  of  law.      The   eTi'lenee    anowa    ciaat    th§   accident 
occurred  In   tha  nl^ttlme,   at  about  1.3v-   a.  la.;    that   it  waa  dark 
and  rather  foggy;   that   the  naoeased  -leae  riding  In   the  biio*   neat, 
^at  trtiat  defendant  contends  deceased  should  h)«-ve  dona  la  not 
dlaeloaad  by  the   reaord  nor  in  dafenciant'a  briefs.      The  negllg««oa 
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•  f  th«  driver,    if  «ny,    cannst  %•  input «dl   to    tli«  cl«o«>»a«4.     Ijajt^ 
T.   Iloopf  tqp-Painvtllft  Bur  Co.  .    310    111,    33.        The   c;ourt   left   th« 
qutstion  or  tli«  a«gIi.'i«no«  of  th«  ^eoeasel,    if  any,    to   th«  jury,   an4 
w  think  properly   no,     Hpffraan  ▼.  Yellew  CitT?  Co..   238  111.   App,    «6», 

A  rurt>i«r  point   ie  rcadp   tliat   tne  verdiot   uod  ju  !  ment 
are  (^{Ainst  tbf>  mMnifotet  --^fflght   of  th*   «videno«.     The  arguBi«xtt   s«emp 
to  b«  that   the  teetlwony  ©f  Ooring,  who  Trap  driving   the  autojaobllp 
and  ^0  wie   the  only  oeourrenee  *ltBe»»  who   t«t»tifl«d,   i«  Inherently 
Improb&blB  bftoauae  he  teatifieiS   that  h©  was  (irlYing  about  25  isilea 
an  hour,    saw  the  1  lights  on  the  houae  ^hen  ha  wa«  65   feet  away  froia 
It,    an!    then   alewed  down   to   ten  or    fifteen  ajilea  aii  hour.     Other 
vitnoBsea   t«»«tlfled  who  h-wS   driven  over  Wftotem   arenue  on   the  night 
of  th'^   aeaident,   but  we  think   It  urneeeeesiry  to    analyze   th«ir  tee- 
tispny  because  we   are   of   the  ©pinion   that  the  Jury  wa«  warrsritpfS   in 
finding  the  City  of  Chioapo  guilty  of  ncgii;.:«nc«,      li'ie  rul*"  of  law 
is  well   estafcllehed   that  a  aur.lclpal   corporation  is  rnqulreii  by  law 
to  exprc is*  ordinary  care  to  keep  its  ntre?^ta  iti  h  reasonably  s&fe 
oon^lltlon   for  persons  who   urn  using  tha»    <nd  who  Jira  in   the  exercise 
of  ordlnwry  care   for  their  own   safety.        City  of  Chloauzo  t.  yp-ffler. 
60   111.    322:  Brwnnan  v.   City  of  Streator.    256  ill.   468,     '^e  think 
the   eridenoe  warrants  the  fln'llnp  of  the  jury   to   th«   effect  that,   the 
heu8«  ic   the  roadway  of  the  street,  upon  waloh  house  there  were  but 
two  dlxa  lights,    created   an  extresely  dangerous   confJition,   said  that 
the  City  knew  ot    thio  faet,      la  these  clroumatanoss  we  are  of  the 
opinion  that  any  other  ver-ilct  would  not  be  justified  under  the 
iMT  «Bd  the  eridenoe. 

Further  eoojsiaint  Is  n'ido  t'lat   the  court   adwltted 
over  the  defendant's  objaotlon  certain  orr'inanoes  of  the  City  of 
Chicago,    »n1  In  this  connnction   Qounn«i    for   tha  defendant   says 
that  the  ordin.-v:eea  probri>ily  werw   cojnp«t«mt   evidence   ag.tinet  the 
other  defendants,   but   tl'.'^t   the  court   should  hawo  limited  the 
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•Ti<l«no«   to   thosp  oUi«>r  defendfints.       Vh«n   tiie  ordlnanoea  w«r«   of- 
fered  a  g»n*r<tl  objection  iraa  mad*,     itio  point  was  raiii«d  by  ooun* 
••1   thut   tb9»4r  orainstfioea   should  b«  liadted   to   the  dftfecdarit* 
other  then  the  City  el'  Chicago.     jrttrth«>rraor<!>,    the  City  in  putting 
in   its  own  def«iiee  offered  in   c'<ri«ien9»  ordintmcee  relating   to  a 
aiinllar   nubj^ot  natter.     We  think  the  jpioinl  ie  net  properly  before 
US,  but,    in   any  erent,    there   ie  no  m«rit  in   the   contention. 

CoBplnlnt  ia  made   la    th«  giving,   i%t   plaintiff's  re- 
qject,   of  instruotlone  7,  9,    md  15.     By  inRtruotion  7  the  jury 
were  toll  that  if  they  beliofred  from  a  preponderance  of  the  evi* 
4«B««  that   the  defendants  were  guilty  as   charged  in  the  declara* 
tion  or  soiae   count  th«reof,    «n  1   ii'   they  further  b«Hoved   tisat  the 
driver  of  th«»  autoaobile  was  ^ilty  of  negli);:ence  which  contributed 
to  brini^:  about   the  injury  to   the  deoeased,    the  net^liivence  of  tlie 
driver  would  not  relieve  the  def srjdasts,   provided   the  jury  be- 
lieved th'it  th<>  dee«as«d  was  in   the  exeroiBS  of  <^ue  care  for  his  own 
safety,     »•  think  this   instruction  was   entirely  proper,    and  unier 
the  evidence  whether  the  deceased  was  in  the  exercise  of  due  care 
for  his  own   safety  was  a  ctu^ation   for  the  jury. 

Instruction  9   stat»d  what  plaintiff  had  alleged  in    the 
fourth  count  of  hie  declaration »   copying  sub etiuiti ally  thc^  allegirt- 
tlons  of    ihis   count,     The  inetruetloa  covers  about   a  p^g<»   and  & 
half  of  the  printed  abstract,   «<i»d  al'ter  it   sets  out   the  allegations 
of  the    ^eolaratitm   continues  and   tella   the  jury  that   if  they  find 
from   th<?  preponderance  of  the  evidence  that   th'?  plaintiff  has  proved 
hie  ease  as   alleged   in    that   eeunt,    thet4   it   shouli^   find  a  verdict 
in  plaintiff  *s  favor*      instruction  13  is  eubstatitially  the   eosae 
exec  t  that   it  applies   to    th«   firth  count  of  the   declaration.      In 
our  opinion,   in?truotione  of  this  Jcind  ought  not   tc  b«  c.iven  in   nny 
ease.     Instead  of  enlightening  they  only  tend   to   confuse   the  jury. 
Similar  instructions  were  cisndesvned  in  Keivits  v.   Chioaco  Rap  1^1 
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Trmglt  Co. .   337  111.    ?07,  ^h«r«  the  court   naid,   pii«»   r'lS: 

•j^roc    th«  rtaflini   of  ■<»T»rt.T.    paj?<?«  ot"  Instrjctlone  of   thlt 
typ«,    InTolTlng  a    ■tttle»«nt   of   all   th«   detail>?d   allegations, 
tho  jury  aay  get    th«   l.presslon    ih^t   th»   court   ip,    io   fact, 
•aying  what  ha*  boon  proven.      ii»laiT  unacouatoi&«d   to   the  !«£• 
guago  ftftn»r»lly  ueed  ^y  common   l%w  plcad^rp,    thr   Jury, 
llstenliii.-   to   a  long  recitation,   with  an   oocaalcnal    <^ot i    to 
the   effect    that   the   plaintiff  hue  alleg***!    thue   liiii   so,  may 
Aaeily  lP<»co«e   eonfuce-J,* 

But  th«   court  refused  to  revaroo    the  judfeiaent   let  that 
oaco  on  aooount  of  the  inntraot ions,    st^tiiiD;   that    the  issue  had 
^••n  made  clear  in  other  Instruetlone.      If  ««  ver«>  of   the  opinion, 
in   th<*   iDRtant  case,    that   the  question  of  lir^bility  vas   a  close  one, 
wc  woul<1  net  hecitate  to  r«T«ree   it  on  account  of  instruotiona 
nuAbftrt  9   and  13;  but  «e  think   the  fricte  ^^ere  not  at  all   ooaplioated 
anf)   there  was  little   ii»puie  in  the  evidence.     Under  these   cireuts- 
stances  -"ro    tJiink    thit   the  Jury  was  not  laisiedl  or   coni'aeed   to   the 
preju':5ice  of   th«    >f»n«lant, 

Dtfend'ant  aleo   contends   tn&t   tn^-   court   erred  in  re- 
fusing to  give  inetructions  nuabcra  10,   li ,   12,   15,  15,   16  &nd  17 
r«qu*etea  by  it.     By   InQtruetionB  10,  11,   19  and  17,   it  «a«  soug^xt 
to  have  the  jury  toll  what  oonstituted  ne4li,^enc«.     Without   stop- 
ping to  analyse  these  feur  instructions,  ve  are  ele^irly  of  the 
opinion  that   each  of  thorn  vas  '>rong  :J^'\  the   court  i}rcp«»rly  rAfueed 
then.     Rofueed  instraotion  13  vas  abstract   in  fora  zm6   tnerefore 
At  was  nnt   srrcr  to   refuse  to  give  It.     iiioreovAr,  v«  think  it  was 
properly  refused  because  it  vas  not   oharged   in   the  declaration  that 
the  City  <vae  ne^^ligant   in  not  lighting  the   street  in  the  place  in 
Queetion.     By  refueed  in  >truetlon  15  defendiunt   eougr.t   to   t'^ll   the 
jury  that   if  the  aut  mobil«   i^track  the  timbor  underneath  the  house 
and  not   the  houas,  ite  verdict   ahould  be   for  tho  defendant.     T« 
think  there  is  no  m<^rlt  in  title  contention   and  that  the   instruction 
wae  prooerly  rei'Utjed.      The  proposition  contained   in  refused   ln?»trHc» 
tien  lA  was   oovored  by  other  instructions,    so   that  it  »ae  not  error 
to  refuse  this  offered  instruction. 
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ifrom  >i  eon*id«r!ktion  or  tta*   ftntlrs  Toteord  htfcrt  ua 
ve  mm  or   th«  •pinion   that    the  dttl  «>n   ant  had   a  f&lr  trial   aii'I 
that  no  arror  occurrad  upon   the  trial   to  wari^w  t  ua  Irj   diaturblng 
tha  juft^^nt.      Tha  juignvnt  oi   tha  Clroulc  court  oV  C*ook  oounty 
la   tliararera   afl'lmatl. 

AVyXBJkOCD. 

Ko3ur»ly,   J. ,    eonouro. 

Matohatt,    J,,    iisaanting:      I    tainit    the   oharactar  of  the  infttrue- 

tiona   i»o».   9    km6   13  requires   a  reversal 
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Defendant    In  KrroTi 

)       SKiaCK  TO  MW*ICIFA1.    GOUHt 
▼  •.  ) 

)  Oy  CKICAOO. 

Jt.    t,    ;3Ai:0JI,  ) 

Flaintlfl'   Iri  Krror.  ) 
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DKUVSKKD  TH8  OPiJJiOli  Oi^  THB   COUHX. 

£y  I««v«  ef  court  C,  E.   Campbell   i'iled  «  twocn  petl- 
tloD   ••ttine  up   thftt  thor*  ver«  two  prooceditigs  pending  lo  Ui« 
kuaicipAl   court  Agalest  a,   &.  M«oAelice,   one  in  ivhlch  i&eeh«lLiK«  va« 
ekarged  vitJR  obti^^ litis t<;  aoney  under  fa.lH«  ;>xet«nee«  auid   ttxe  other 
eharglng  kechelice  vltu  the  arlaic  el'  perjury;   tAat  while  these  two 
eaece  were  peadickg  the  ief  endofit  tajna  otn«r  s>artles   conspired  te 
intimid«t«    th«  petitioner  so   th&t   ahe  woult)   diroji  %ht^  proaecution 
01'  the  two   oaoee  jEM^ainet  Ateehelke,     The  prayer  of  til*  petition 
wee   that   an  order  of  court  be   eiGtwred  reqairing  Daicon   to   show 
cause  why  h«  should  not  be  punished  for   ocntexpt  cf  court. 

Defendant  Htusnon  vaa  ordered  to  eaisver  th«  petition, 
but  he  failed   te    ic   bo,   appHreritly   for   %ho<  rsnson   th*t  h©  iiad 
fvnn  time  to   tiae  oh.wi£ed   eounscl.      On  July  25,   19?^,    the  matter 
•Mue  OR   for  hearing,   »X  which  tlve  De&oa  was  repreeented  by 
eouceel  who  he4  recently  been  retained.      Couneel   »eked  triat   the 
Matter  be  eontinued  to  glTo  ^im  a^i  opportunity  to  prepare  and 
file  a  written  answer.     'Xhe   oourt  refuael   to  grtuit  th@  continu* 
anoe  on  the  ^sround  that  the   defendant  Dastea  had  already  been 
given  a  nusber  of  oontinuaiiees  but   etskte.)   that  he  vould  perrc^it 
Oeasn   te  give  his  Tereien  cf  the  matter  orally.     This  was  agreed 
to  by  OsMsn's  counsel. 

C.    ii.   Caspbell  was   then   called   >u3d   testified  on  be- 
half of  rae  Psoiils.     a«r  testlKiony  tended  to  prows  the  allegations 
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•  f  th«  petition.     Th«  People  then   onlled  iiel«ti  Houer,  who  refused 
to  teetli'y  oit  the  (sroucdt   that  her  t«>stl;>ion3r  alt^ht  inoriAiicAte  her. 
The  court   then,  OTer  def«nd[(int*s  ebjactlou,  poroiitted  oeunsAl    for 
The  People  te  r««4  from  »  transcript  of  tewtiwony  c^It^ii  by  fitkaa 
Hauer  in  a  oonte»pt  proceeding  brought,  ft^ainnt  ih.«oh«lke  ^r^row  ijng 
out  of  the  tJUBi!   auhjeet  m&tt«r« 

Damon,   th«   defeiiiisicit,    then  te«tlfift4  OQ  hi*  ovn  be- 
half.    Kin   t'^stimony  was   to   the  «ff«ot   th&t  he  had  been  a  priirate 
deteetiTO  t^ai  had  a  nuaber  of   tines  been   maployed  by  an  attorney. 
Lane,   in  divoree  batters;    that  i^ane  hi!«d   called  hi»  up  'm&  eusployed 
hlB   in   oonnnetlon  with  the  matter  in    controversy,      Daunotj    rarth«r 
testified   that  he  had  no  knowledge  of  wty  prooft«^di&g«  ther  pcti^ing 
in   the  Kanicipal   eourt   agalnet  ieeohelJce,   ani  uii!«r stood  that  what 
ho  wae   to  do  was  to  obtain   evidenee  for  l^ane  to  be  ueed   in  a    !>1« 
Toroe  9ro09''(31ng. 

Ill*  defendant  was   found  i^uilty  an<9   eoRtenoed  to  four 
nonths  in  the   county  Jail. 

Vhile  the  setiiod  pursued  in   the  instant  preooedlng  «•• 
unueuul,  yet  wf^  think  th».t  the  s«orn  testisiony  of  the  defendant 
ought   to  be  giiren  th^  sstnie  efi«et   &s  if  a^  h^  filed  his   evorn  an»w*r, 
which  Is  the   orilinary  courso  pursued.      It  is   the   settled  law  that, 
where  %  prooeeding  for   contc&Mpt   iu   instituted   for   acts   ooxBKltted 
out  oi'  the  presenee  of  the   court,    the   sworn  answer  of  the  defendiint 
is   conclusivo  and   if  he  has  porgod  hisisslf  of   ihe   charge  siado  against 
hlM  by  his  'icswer,  he   is   entitled   to  be  diseharj^ed,  being  sub;feet   to 
indiotiaent   for  perjury  should   th«   onsvcr  be  falst.     People  ▼.  kpi^onsld 
314    111.    5';d.      It.  the*  injit^^urit   casfi   the  def !a::.ci«i;t  was  charged  with 
conspiracy  tc    olrstruct  the  administration  of   justiee   in   endeaToring 
to  prerent  the  proeeeution  of  the   two   cases  brou^jiht  in  the  hunloipal 
oourt  against  lieehelke.      Qtms^n  testified   that  h<;  h^^d  no  knovi«d#re 
nor  notice  of  jwiy  kind   that  any  prooei!>dlng»  were  pon<jing  at   the 
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tin*  h»   11<»  tii«  aot«  •tuu'ii**  •«a.lnst  hi«  In    the  p«tltlon.      In 
th«s«   elxouBi«t«»c««  w«   think  ae  was  entitled   to  hit   4i»aaarg«  and 
11"  it   •hould  Arreiop   tHat  hl»   »*oro  te«tiiuony  *a«  rale«,  he  »«.y 
b«  inllctart   ror  perjury.     fcor«oT«r,   ii'  wh»t  Diw^n  did  teinJed  to 
obBtruct   th*"  »d«ini»trmtio/.  ol    justice  h«   o-ald  Tj«  proeeouted 

erlcinmlly. 

Jtqit   what   *•  hare    said   it    fyllowE    ti-iMt   the   JucU^ent 
of   th<*  i»urilel9»l    court  »»»*  be  wxd   it  i«  revsreed, 

iiy.VSBSi£D, 

ll«ftarely  ai>d  k»te^«tt,   JJ. ,    ccncur. 
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APP«:AL    VROk    CliiCUII'    COURT 
0/  GOOfc.   COUlsTy. 


U&,   PKSSIDIlia   JUStlCS   O'CGJCUkOR 
BILIVIKSI)  XHK   Q^iaiQM  OF  XHB  GOUKf . 

C*BplftluaQt,   Die  owner  of  lot   ii  in  a  certttln   lulifll* 
Tlalea,   on  bcaalf  of  tiiaa«lf  and  otli«r  property  owners   I'lled  a 
bill   tasking  to   enjoin  Vtic  dafsndiant,   vhc  «&«   the  evner  of  lot  9 
whieh  iidjoln*  oot^plalnant '•  let,   froa   oonstructlae  a  13*ap«rtfflent 
buil'llng  on  lot  9.      Th«  acister  took   the  evidf>ne«  aade  by  his  r'7rsort 
mni  resoiBneaded  that    the  bill  be   riisai^sed   for  vant  oi'  equity.   The 
report  vas  approved  by  the  Chanoellor  and   a  deoree  «nt«red   disirtisB- 
ing  the  bill   for  want  of  equity*   and  this  appeal   followed. 

The  reeord  discloses  that  Catherine  C.   Touhy  on  J»jjj* 
ary  S4,  1911,   was   the  owner  of  all   th«>  land  in   the  block  facing 
north  on  Bryan   STenue,   now  Jarwis   awenue,   between  Jiorth  CXfUtk 
street  or.   the  weet   '»nd  J^orest  street,  bow  ^sAillna  street,  on   the 
east.     On  febru'U'y  1,  1911,    she   filed  her  p  at   dividing  the  prop* 
erty   Into  lots   nnl   alleys,      Xhret^  lots  f  leed  on  Olark,  which  was 
a  business   street,    and   twelve  faced  on  J^rvis  avenue,      iwo  of  th<^ 
lets   that  fased  on  Jarwis  avenue  had  a  frontage  of  34^  feet   ei&ch; 
t«o  of  40  feet   eaeh,    und  8  of   90  feet   «»^oh;    the  depth  of  the  lots 
facing  on  Jarvls  avenue  was   about  ISC   feet,      ihere  was  a  building 
line  extM-idlng  aoross  all  oi    the  lots  front ln{^  on  Jarvis  avenue 
50   feet   fro£   the  north   end  oV  the  lots. 

Avril    23,   1912,   Catherine  U.    Touhy  e&nveyed  lot  8 
by  warranty  deed   to   iioas   C,   Gelder,     The  deed  was  subject   to 
certain  building;,  line  restrictions  on^i    to    the   following:      "Said 
Gelder  hereby  ai^ena   to   erect  no   builii$ing  upon   sudd  lot    costing 
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1*'S8  than  $4,000  tnd   J'or  th«  ub«  oT  «  prlTate  r«!Bl(S«no«  to  b*  oc- 
oupicd  by  on«   laj-ily  only.*     On  3«pt«Bb«r  14,   1912,   Ualdar  an(S 
vif*  eoDv«y*d   th«  property  by  wftrrtmty  4«e4   to  i^uiolf  BaumAnn   and 
vlf«.      Th«   conveyanoc  was  sad*   "subjiftot   to  buil<Unt.:  lln«  and  build- 
ing rvatrictiona  oT  raeord."     A'abruary  3S,   19 2C,  Baumann   aony«yed 
lot   0  to   «eai'>laln<%nta,   ViiiittB  Jaokel   «nd  vlfa.      The  conToyanot  wan 
'aubj«ct   to   roatrietiena  contained   in  varranty  d««d   I'roat  C%th«rlna 
C.   Touhy  and  huabacd  to   Any  Van   Craanenbroook.   •"«     JUno   aubjcet  to 
agrc«z.ont   in   the  warranty  da*d  **♦    from  Catharine  U,    i'ouhy  *«*    to 
Oal'^er,"   ani   alao   aubjeot  to  liuilding  line  of  30   fa^rt   shown  on   the 
plat  01*  the   aubdiriaion* 

On  iiay  10,   1911,   Cathorinc  C,    Touhy  conveyed  lot  *   by 
warranty  def>d  to   imj  Van  Craanenbroeek.      The  deed  containad   th« 
folle^lnjk.:      *Al«o   subject   to    the   following  reatriotiona.      Soild 
Van  Craan^nbroaok   agraea   to   f>r«ct   a  rraid«nee  upon   eaid  lot  9    cost* 
in^'  not  laaa  than  ^4,000  aR'i    >7aid   iouhy  hereby  agr««a  not   to  er«ct 
any  building  axoapt  barn  in  rear  or  lota,  upon  lota   d  and  10  ad- 
joining  aaid  nine  exoapt    it'or   r<^aiilaiioa  purpoaea.      Alao    aubjeet    to 
building  line  of  3C'  feet  on  Bryan  (JarYia)    avenue  and    to  building 
reatriotiona  of  record*"     Afterwaxda  the  deferidartt,   Puox*'y,    b«>csffla 
the  owner  of  lot  9    t>iTOUfe;h  lueane   conveyaneaa,    the  de»>d   to  him  being 
dated  April    2d,  19?.7,      Xhia   oo£iV(;y::inca  was  made   subject   to    *a  luild- 
ing  line  of   30   feet   and   to   reatriotiona  contained   in  warranty  deed 
froB  Catherine  C.   Touhy  and  huaband  ta  Any  Van  creacenbroeolc. " 
After  "arda  Cathn^rlne  C.    Touhy  conveywd  lota  10,   11,   12   and  13. 

The  deed   conweyln^  the  weat   I'our  feet  of  lot  10   con- 
tained tha   following;    "Ihia  conveyance   ia  made  aubjeet   to   the  agree- 
Kent  of  th«   aaid  Reiter  (grantee)   not   to   erect  or   cause  to  be   erected 
any  building  upon   aaid  praAlaea  deaoribed   coating:  leas   than  iCour 
Thousand  i)ollara  (44,000)."     And  a  further  previalon  waa   that    the 
gran  tor  a,   Catharine  C    Iouhy    ind  huaband  (who  then  owned  tha  aaai 
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10   fe«t  of  l«t  10  an<l   all  of  lots  11,   12  and  13)   would  not   *^uild 
•  r  e«u»«  to  \>9  \:uilt  or  perult  ot  «llow  any  oT  their  erantoos  or 
aaaigno   to  liuil:)  or   oaune   to  be  built  on   any  of   said  lota  •**    any 
building  for  cth«r  than   pr iT»te  r 'eldeno*  purpoe*8,  sioaning  there- 
by that  no   flat  building  or  buillinga,    apartAont  or  upartsienta 
•hall  be  built  or  plaoad  th«r«on   hut  only  auoh  building  or  build* 
inga  aa  in  or  art  ocmimonly  and  oustonHrlly  uaad  for  (uid  aa  a 
prir&ttt  r<>8i()«noe  or  a  aingle  family." 

After?rarda  Cathi<>rine  C.    Xouhy  oocveyt?cl   the  e&et  10 
feet  of  lot  10   and   all  of  lots  11,   12   fund  13  upori   similar  eondi* 
tlona.     Lots  14  and  15  ha-va  not  been   convayed  by  Kra.   Xouhy  or 
hmx  haira  or  deviaa^a  and  they  remain  Tacant. 

Lot  7,  whien   adjoina  lot   «)  on   the  west,   waa  conveyed 
>y  Mra.   Xouhy  and  her  huaband  li^ay   3,  1911,   to  211a  Carlson.      The 
daad  contained  the  following,   alao   subject    to   thn  following  re* 
atriotiona:      *Said  CarlaoB  agroea  for  the  period  of  15  yeara  not 
to  erect  or   eauae   le  b«   fr^eted  any  building  **'*    except  for  rf)ei- 
da&aa  purpoaes  or  a  two*f(unily  residence   to  be  not  more   th.'in   t^o 
atorica  high  *««*   an!   to   coat  not  le«a  than  :^4,f>00.** 

Oa  April   2d,  1915,  kra.   Touhy  atnd  huaband  conveyed 

let  4  and  the  veat  2^  feet  of  let  0  to  Koaa  St«lu«fr   subject  to   the 

following:      "It  la  part  of  the  conaideration  for   the  premieea 

harain  described,   that   said  Steiner  or  her  assi^^fia  agree  to 

areet  no  building  on   said  premises  except    i'or  rfleid<M^oe,    flata 

or    apar tasent  purposea.** 

The  evidenoa'  a  owe   ttmx.   at   Va-i   li&if)  of  the  several 
oonveyar.ees  by  i^ra.   Touhy  of   the  lota  fronting  on  Jarvia  avenue, 

the  property  was  vacant;    that   s;fter   Huoh  ccnveysur^oea  and  at  the 

tine  of  the   trial    the  evid^oiec   showed    that  lotn  4   ^Uld   &  were  each 

inproved  by  a  two*story  briok  building,   each  buildiUi;  containing 

two  aportatenta.     These  buildings  were  conatructed  about  1914. 


t 
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That  let   7  1?   ImproTAd  vlth  «  two«>fatully  rcsldeno*  or^oted   in 
1911*     That  prlYatn  r98ld«no««  I'or  one   funiXy  hurc  b««B  crvotad 
•n   e&oh  of  iota   3,  10,   ll ,   IS  and  13.      That   these  reeidetioea   aro 
tvo*otory  In  h«it.>(xt,    sona  ol'  the   bun^alov    type   unri    thisit   80Bi«  0t 
thoao  tuildinga   cost   about  |2o,000. 

CoBpl^lR»nt   contends  that  «n  Injunction   should  have 
li««n  avardad  rcetralning   the  erection  oT  the  upDrtn^nt  building 
«B  lot  9  vhloh   la  to  >•   thra«  atori9a  lu  height   trnd  is  to   contain 
18  apartsi«nta   to  bo  cocuplwd  by  13  diiTerent  fa&iliea  and  one 
apartmant   in   th«  baaesieitt,   for    th«  janitor,  beoause    it  is  eald 
the  oonstruution  of  auoh  an  apartsiont  building   is  violatlTO  of 
th«  proTlsion  in  the  d««d  m«4e  by  ibrs.   Xeuhy  and  h«r  husbfi^nd  of 
lot  9   to  Any  Van  Or«&n«nbroeck,    ^d   tnat  to  p^rtalt  tha  «r<iction 
of  suoh  an  apartinent  building  would  viol'i.te  eimilujr  proTlolona 
eoataincd  in   the  deed   conveying   th«  lota  east  of  lot  9,  nsusely, 
lota  10,  11,   12  and  13.    nxA  on  «hich  lota  rttsldenoea  h&ve  been 
ooaatrueted  in   accordorice  vitii  the  ccndltlona  mentioned  in  the 
respeotlve   depda. 

On  the  other  hand,   the   defendmuts  contend   that  the 
provieion  in   the  deed  from  krs.    xouhy  to  Amy  Vauoreauenbroeok  doss 
not  prohibit   the  t^reotlon  of  an    ipartDient  bulldxng  oti  lot  9;    -tnd 
further  that  in  any  evcmt   the  injunction  ou^ht  net  to  b«  awarded 
baeauac   nince   the  eonveyajrioe  of   tii«  lot«  by  kTK»   Xouhy  the  nelgh> 
barhood  haa  ohariged,   «4nd  becauee  ^tb.   Touhy  in   oonveylng  other 
lata  on  Jarvis  nvenua  permitted  th«   conetruotiot.  of  apartaient 
buildinga. 

In   the   oasc   of  Hutchingpn  v.    Ulridi.   145   111.    336, 
it  waa   soUerht   to  enjoii-    the  construction  of  an   apartment  buil:!in£; 
•n  the  ground  that  to    do   ao  would  yiolate  the  proTieione  in   the 
iaa4  oosTeyin^  the  pr«Biaifiee.      The  de<^4  there  in   question   cont&lned 
tha  fallowing  alauae:      "It  is  undoratood  and  agreed  as  part  of 
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th«  eonvirleratlon  •xpresaod  »beve   that  only  a  Bln«jle   dwelling   is 
to  y>e   oonstruotvd  or  plnend  apon   «&ah  fifty-l'oot  lot."     And  It 
w»t  th^re  held   that  th*  werda   "only  a  vinKlA  dwelling"   dlld  not 
neo^asarlly  m9an   a  fiw«lling  house  to  be  occupied  by  a  einglt 
family  ani   «li'1  not  prohibit   the   rreotlon  of  a  flat  or   ".pRrtment 
bulldSlnt  for   the  use  of   Bryernl   faBtllies.      The  ruling  In   the 
Hut  chin  Ron   caB*  wa«  a<1her«<*,  to  in  Voorheog  v.  Blopa.   274  111. 
310,  wher<?  It  wan  h<»ld   that  a  r«8triotion   in   a  deod   that  the 
ffTRntef*  8houl(*  not  ernet   (Wiy  buil-ling  "except   a  etni^il*?  detached 
dwollint:  houae  did  not  prohibit  the   ur-sotlon  of  a  flat  or  apart- 
itient  buimtng.*     We  are  una>)lc  to   see  any  auljataritial   diflerenc* 
between   t;-.e  Iftuife-uagt  U8*d    I;    tfte  dee?!   it.   thoee   oases   ani   the  lian- 
guage  in  the  de<d  oftaveying  lot  9.      In   th*  Hutohlngon   case   th^ 
deod  oontain9<l  the  words,    "only   a  alngls   dwelling,*  while  here  the 
de^d  provide*  thai  the  gninteft  is   to   »jr<^ot    *a  r«stdenc«*  on   the 
lot.      Jnder  the  law  rostriotlons  in   the  doeds  of  conveyance  are 
strictly  cone  trued  and  following  the  T'^aeoning  of  the   aupreme 
court   iu   the  iuto}t^"'?'^*A   '^"•'^  Voorhees  oasfjs,  we  ar*?  of  the  opinfcon 
that  the  restriction   contained  in  the  deed  ounveying  lot  9   does 
not  prarent   the   er<»otion  of  an   apartoent  bull-ling  on   the  lot. 
KoreoYer,  we  are  of  the  opinion     that   since  th*   conveyance  by  Virs. 
Touhy  of  lot  4   sn*!   th*  west  8^  feet  of  lot  5,   Berciitting  the  con- 
struction  on    that  property  of   the  residenoes,   flats  or  apartments, 
and   apftxticent   buil^l»gs  on  lots    t   3«id   5,    >iXiS   since   th«  restriction 
containec!  in  the  deed  from  iirs.   Touhy  oianveylng  lot   7,  whidi  pro- 
vided  that  only  a  bull(jling   for   reri denes  purposes  aslght  be   erect'jd 
thereon,  wa«   for  a  period   of  but  fifteen  ywars,   and    since   this 
P«»rlod  sxrlred   in  1926,   so    that   apsirtai^jcit  builrlinge  may  new  be 
erected  on  lot   7,  wc  are  of  the  opinion   tiiat    this  nedghborh  od  has 
changet!   to   rucH  an   extent    that  it  would  be   unecjui table  and  wjuld 
work  a  great  hardship  on   tn-*,  owner  to   enjoin  hia  from  constructing 
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M)   mpartK-faat  bui.Min^  on  let  9    tuicl  would  "bf  no  btuel'lt   to    th«   ooi6> 
pluinr^nt,   'it   laaat   such  'benefit   is  doubtful.      In   these  cLreum* 
■tane««  w«  think   th«  Ch&nccllor  «««  varranted   in   dlBfltissin,.   th« 
bill   for  trwit  ef  equity.     Ewerf  en  \.    :  erstanbsrv.  186  111.    34*. 

Th,«  dc«r«?<*  of  th«  Circ-Jit   court   of  Cook   county  ie 
afflraiKJ, 

KoBurely  and  fcstchett,   J.T. ,    ccncur. 
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Dcfenrt»nt  in  Xrror, 

▼•• 

VICTOR   J.    CKRVIkSKI, 

i'laintirf   in  ^rror. 


MR,    JUSTICE  HoSlJRlLT  BeLIVBRXD  TKR  OFIKIOfw  OF  THS   CCUF.T. 

By  thi«  writ  ol    «rror   iefAKiaiit   •ii«ii8   the  r^yercal  of 
an  order  of  th«  kucioipal   oourt   riiiilji^  Ma  guilty  oi    oouteeipt  of 
court   saifi   BMitenoia^  him  to  oonfinosient  in  the  Couuty  JaIX  of  Cook 
county  for  four  tnoutho. 

The   r«eord  bei'oi^  uh  is  coafuaing,     kB  w»  g&tn«r  the 
faots,   dofecdaut,  h&Yins  boon  Bworu  boforo  Judge  i^orrcXll  of  the 
Mui\iuipal   court  of  Chic«£,o,   e«iA   th&t  he  h^  ftlT<m  ^7&,   which  he 
hod  ooXl«»ctev1  frota  th«  iil&rk  of  tho  Municipal   court  froa  eash  bail 
receipts   i^^lven  to  hizi&  by  Charlo*  Spe&r,   to  a  la^er  of  the  Chlcftgo 
Scjr  to  represent  said  ^p««r   in  a  OM.»ft  wherein  Spear  wae  charged  vlth 
dieordcrly  ccntiuot;    th«s  latryer  denied  h«^Ti&g  received   the  aoaey  and 
^rreupon  defendarit,   Cer^'iRskl,    confessed   that  he  had   ooittutltted 
perjury  iu   eo  anevorliag  the  court. 

Ve  do  not  understand  froiu  th«;  leoord    ia».i  th^^re  was 
ar.y  case  pending;  before  Judge  Bsrrelli  in   which  t^ie   defo'ndant, 
Cervlceki,  wae   iHuly  called  as  a  wiuiess.      The  ifioident   seens  to 
have  arisen  out   of  an   inquiry  conducted  by   the  Jud4$e   at   the  re- 
quest of  Charles  Spear,  who  was  seeking  to   asoertain  vha%  had 
b«cc:Le  of  the  aoney  ^icl:  Cerwinski  had  ooXlected  for  hia  froa 
the  Clerk  of  the  ttusicipal   oourt  on  cash  bail  reoeipts.       there 
wa«  no  le£«n  process  afiainet   the  defendax.t   to   bring  nia  into   court 
te   answer  any  charfi*  of  conversion  by  3pear,     Ihe  inquiry  by  the 
oourt  seeas   to  have  been  whoily  apart   fro»  any  ease  or  aiHtter 
than  properly  patniiag  in   the  court. 
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Ordlnorllx  nerjury  by  a  wltn«»8   tettifying  upon  th« 
trial  of  *  oftuss  ottnr.ot  ^t    conaldtred  conteTr.pt  of  court.      A.  41reot 
e«nt«tipt  must   f  coanlttad  not  only  in  the  protence  of  the  ecurt 
but  tsuftt  hr^ve  K  tend«!ticy   to   Arf«ct   somo  ea*«  before   th«   coui^. 
An  incl«T}«n<S«nt   »nd  volUDt^ry  Invovtigcttlon,   such  >«•   this  ee«nct 
to  haYo  b«Mi,    dofi  not  rlee   to    tho  dibolty  of  a  cauao  in   court. 
Iho  only   case   in  court   to  whicb  any  r«f«reiic6  la  cuds  in  tne 
raeord  ia  ono  vhieh  had  bean  triod  befora   Jud^e  Truda  in  ^ich 
Spaar  «aa  charge l  ^ith    liecrdwrly  cwiduct;    the  inquiry  conducted 
by  Ju'lgft  JSorrelli  htxA  only  a  reBsote  rel&tlori   to  th&t  cetatt. 

i^'a  are  un«tbla  to   find  any  valid  ground  for  suataln- 
ing  iha  Jutg&ont   findine^  Uie  defan«tant  in   oontor^pt.      It  will 
thcrafora  be   raTeraed. 

O'Oonnor,  P.    J.,   <md  M^tohett,   J« ,   concur. 
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C.    J,  GORKAK, 

D«f«ndant  in  ijirruxj^  "^  ^  / 

'  )         Si^ROK   TO   7'W.  aula  01  PAL   COUBI 

Of  CJHICAOO, 
T.    J.    CA3SY, 

Plaint  I  fi*  111  'irror. 


MR.    JUOTICS  MoSURSLTt   Hm^iym^ZJi  I'UK  OPIJ^JOU  oy  THK   COUHT. 


Plftintlff  ,  iiolding   a  note  aade  by  diel'wiiant ,    tiad 
Judtpnent    asainst  nla  l>y   eo&l>»«lou.      ottb»«qu«niiy  (iol'^ndant  «at 
p«nrltt«>i  to  app«ar  an4  the  oa««  was  tried  upon  the  aerlta  by 
^^   the  court,  vriieh  r0cd«re4  a  Jud^i^ent  ajs&inat  dei'^ndsmt  lor   $1552, 
^^        irtiieu  h«  ask 9  vo  hstT«  r«Ter««d. 

^\  Ilia  ttot«  »»o  dttiKd  wotol»«jr  St.,  1925,   ler  $1300,   pay- 

|s^        abl«  tliirty  days  ttftar  <|&t«,    to    the  order   oi    plaintiff   «iBd  «xe- 
E  cut«d  by  defendaut.     JD«f«0(l»ut  wa«  thct  pr«<«ldl«t]at  of  th«  Trl-Plvx 

Vmahlng  kaonic*  Ccoap&ny  aad  plaintiff  vas   its  Tloo-preittldent. 
rh«   eridence   gao^fs   that   the  !;>laintiff  in   the   early  part   of  19P6 
vaa  indebted   to   thei  Iri-Jb'lex  Waouing  Machine   Cornp^uiy  to    the 
amount  of  ^1500  on  his  aubsoriptlon   to   itp   capital   stoois.      Vbout 
L  this  tiifi*  daf'^ndaiit   told  plaintiff  he  (M6  not  hav«   the  money  to 

pay  hi*  not*  an4  it  waa   th«mvpon   abroad  betw<>«n  thcEi  that  th« 
d«f«ndant*c  salary  aeeount   ahould  b«  charged  with   this  $1500 
and  the  plaintiff's   xtook  aeeoont  viVii  tne  oorooration  should  be 
eredit«(ci  vith   this  aMOunt,   tftxiau  would  thun  pay  plaintiff's  in- 
debtedness  to   the   company  on  the   stocJt   aooouxit.     I)efenl&r;t   first 
suggeated    iiiat  he  would  h^ve  the   company  pay  hln  ^1300  against 
his  salary  und  h«  weuli    then  (<cive   the  plaintiff  a  cii^ok  for   this 
aaiount    in  paya^nt  of  the  note   an]    the  plaintiff  should    then  pay 
this  into   the   coeipany  on    .is   stocit  aooount;    but   plaintiff  deci'led 
he  iid  not   «ant  to  have  it    lone   in   t^iie  way.      It  iras  then   t^eed 
to  put  this  througii  the  booJte  as   a  journal   entry,   onarfting  the 
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defendant's   ealnrv   acenunt    and   crffrtiting  th«  plaintllT's  e>took 
aecount . 

It  VAS  Affiply  -proven  that   this  ivcui  of  -^1300  vae  en- 
tered upon   the  'booko  ol*  the    ooinp-my   ani    It  was   ataply   proren  tixat 
this  wae  done  «t   the  eug£eatio:>  oi'  the  plaintiff  as  trail   as  ef 
the  defendant.      By  this   arraiigeffient    the   '-Tebt   oi"  the  plalnxiff  to 
the   oor-'oratioB  vas  pRl'S    '»»'■'    the   swa«  asioont  ^"as  p«i^  'by  the 
eerpoTAtlon   freu<  the  Siid.ury  of  th«  ^vVni^^.teXit  an:'    the  note  u&de 
by  def'^H'^aiit   «n^  htvld  'by  ipl\lntifr  vsi.»  p*ld  it!  full, 

rh«  iaf en larit   la   error   eeeks   to  justify  the  judf^ompnt 
en   th©  th?»ory   tiifit  th»>  p.-irtisn,  -ehilc  ooneuoi»;ating  this  trsaieac- 
tlon,   were  aotln.   as  oiTicers  of  th«  Trl-Plex  corporation  and  that 
they  had  ao   right  to  deal    with  the  corporation  in   their  own  iu- 
tereste  ner  the  rl^^t  to  uee  nnd  apjuroprlate  the  fuiide  of  the 
eerperation  to   thitlr  p»rsonai  ^«i;eflt.     Undouhtedly  t^iie  is  the 
general  rule,  t>ul   It  h-i»  no   apipiioation   to    the  j»r«»ent  clrcuE»tmie««, 
This  tpas  a  tranta^otion  between   the  parties  as  Individuals  imd  the 
eorporatlon  vas  not  Involve-j.      In   e»«eiise  it  was  sin^piy  »n  arrange- 
aeat  wh  reby  plaintiff's   Indefctedneos    to   tae  corporation  on  his 
stock   '-account  waa  paid  by   the  defonliit,    th-?  eonalderution  for  this 
beiHj:;;  the  puymont  of  the  note  of  defendant  held  by  pls.iDtiff, 

Plaintiff  dl(S  not  deny  that  this  tras  the  agreecient, 

and   in  any  event   the  kookkeeperc  of  th9  Iri-riex  Waslilng  liachlne 

Coicpany  fully  corroborated  defendant's  version  of  the  agreement. 

Under  these   eircusif  Lar.cee  the  court  should  have   found  that   the  note 

held  by  plailntlff  »'aK   pjld   and   the   appropriate  Judg»eot   should  have 

followed, 

Vwr  the  reasons  indioated  the  Judgment  of  the  Jkiunioipd. 
court  Is  reversed,   and  as  pl^dintlff   l?  not    entitled   to  recover  &nd 
the  ease  was  trl»^  by  th*'   court,    the   c^use  will   rot  te  rr&.anded  but 
Judtpiect  of  ViXk  eaT?la^;^  will  be   entered  In    this  court. 

O'Connor,  P.    J.,   and  toatchett,   J.,    concur. 
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hJd,    JU3I1CS  j^cS"JBF.LTf    D":XI7SH]i?r/  THT?  0PIM02?   OP   yii'":   CCUPX. 

OQ   th«i  afternoon  of  August  13,  1026,   plulutlfl'  -«%» 
groin(7   rast  en  3r*enl»aif   etr»»<>t  t«  2Y«u»ton,   Illinois,    tn   an 
autoBobil*,  h^reinAfter  call«4  a  VliijrBoi^'ll^ht,  "wh^;    it  va«  struck 
liy  4ef«n(!art*t   autosiobll*  goiiig  north  on  Forr«»t    .*Te«ia«,   at    fch« 
intertsetion   of   th#»  two   ntrecta.     Plfiintii'i"  r«-c*lved  tojurlaa 
for  whicu  tho  brou^it  suit  and  u|>on  trial  had  a  T9flict  for 
IS12&.     Ju(ie««nt   for   this   MkouBt  wae   ^ntJT^dl,    iro;;;   vhloh   def«rj.i- 
•nt  appeals. 

this  vaa   th«   seeond  irl&l.     te»uit  v&e  ilrst  'brouuht 
ftgainat   tho   dafcudant   ain.i   0.   iX.    lirigi^s,   wiiobo   «uploy««  wa»    iriving 
tha  Wliiya-zC^i^t   m  irtilcU  ulainttff  wae  riding;,      !J?>on  trial  Brlgga 
was  found  not  ^.uilty  and   a  near  tri»i   w^f.  grjdit«d   ^f   to   th«  defend- 
ant 3ch«Xl  with   th«  re&ult    «tatad  alovo. 

Oafexidttjnt  axt^uea   that   tiia   oriii-ncs   »;.o»'8  tio  netil- 
gono*  on  hie  p  ort  vhlou  caused   ihet  accid^f^t*     't^lt't-   thsr  v&riaiit 
•torifls  be:or«   It   too  Jury  could   croperly  fiitd   tbat   shortly  Vc* 
fore    th»  dwy  oj"   thf  Ac^ideut   plaintiff ' 6  huBbiir.d  tiat^  bou^fht  a 
Willy».£night   aut\>«M>l:>il«   frosa  nn   ujgf.ncy  in  .b^vamstoiia   j^nd  wae  giv«B 
a  thirty  day  froo  ••ryloo  ^u&ranty.      A  fnr  daye  lat«*r  a  hum  or 
wibratien  developOvl  trUie^i  roquired  attentioc.      L,   U.   13rig^s,    th« 
aantigor  oji    ih*  ikYaiiaton   >iS«ticy,    told  ^r.  Velter  to   Bond  the 
automu^ilo  to    th9  a£;er<cy'e   aarvicc   jt^tion.     kr,  l^«lt«r  diroot^d 
hie  wifo   (  vh«  piaintiff)    to    taku  the  enr   vh*re,  whlc',  abf;   iid,    ajfld 
A  aao2:iariia,   Charles  a.   D:.vie»    ej.r:.loyed  l^y  Brisks,  woriiod  on  it    .^d 
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thM   aald  h«  would   drlT*   i~   lor   awhile   to   ••«  iJ    Uit  ▼Ibratloa  hud 
dis«9pearo4.      Th*  ]»Iaiatlfl    oat  in   thw   iront   a«»t  bftol^o  aim  a* 
ho  droTO.      In   taa   r«ar  seat  was  hor   •i»&«r,   kary  C,    i>unlop.      Xuoy 
droTO   «aot  two   bloeJcs  on  Urooiilcal*  to  fir  root   avorm?,   whioh  ruo« 
north   an'1   south,    suidl   txiarc  iHtoUo  a  short   atop  4*   tli«  treat   cr&aso 
walk.      Tn«   throo  ooouoaAts  lo :/.«<)   tc.    tn«-  north   sni   to   th«   south* 
Xh«7  eould  to*   to   th«  soutu  b   liKta/iCo  oT   about  S50   foot  uni  saw 
Bo   autciiBobilo  apnroaculng  I'roi^  thu   south.     '£h«y   ta«n   st.irtAA  te 
oross  Vorrost  eiTOuuo  At   a  spood  ol'  about  10  silss  nn  hour   sku'^  had 
roaohsd   ths  csater  ol'  iT'orrsst  avoaus,    »h«n  plaintiS'l'  dlacover<td 
dAl'oiilaJit  *s   ttutoiuobi.!*  about   75  i'e«t   soutii  of   the  iritfrseotlon  and 
approaching  at  a  speod   ostl&atsd  at   about  40  Ktll^s  «kn  hour   anri 
without   any  sigual  by  horn.      liOao  snoutod  a  vartvin^^  to  Bavle.      fc.r9. 
Dunlop   tc'stil'isd  that,   vh«{i   sho   i'lrst  saw  th«»   oar  it   -"^as  at  least 
SOO  foot  away,    ooAilnt^  very  fast;    it  continued  onward   «nJ   when  the 
front   end   ox    tha  Wiilys-AAight  had  alstv^t  r«aeh«d  the   v-^ast   aroaet* 
walk  oT  «orre&t   it  vas    Htruek  on   thix  rlgiit   sldft  b>iOk  of  the  front 
door  by  dof^n^lant's   car   and   shovsd  alsiost   du«  north  30  feet   <urid 
0Tsrturn«*d.      Plaintiff  w»o  sav^rieiy  Injured. 

Dsfandant  *•  B«onioi«  was  driyon  by  hlj£ft«lf   »nd  h«  had 
as  passengors   two  of  his  brothors    m<i   two  others »  making  five   In 
all.      Thoss  partlss  g*Yo   testimony   tending   to   eontrovert  in  n^ny 
particulars   ths  srvid«)ne«  glvsn  on  bsnalf  of  ths  9l'>.intlff. 

jindph  T.   Ball,   a  disinterestsd  witness,    "^^s  on   ths 
right-hand   sidewalk  of  Forrest   avenue,  bfstween   60   and  75   fset   south 
ef  Srsenleaf.     He  was  a  ciriYsr  of  a  Cheeker  ti^iXlcab  un-!  had  de- 
li-rercA  a  passenger  at  that  point  on  Forrest,     ile   testified  that  hs 
saw  the  Villyo.aclfiht   eross  Forrest    iyenuA,   .,:oix(g  about  10  rail«>s 
an  hour;    that  he  later  saw  def<>in(!»nt 's  oar  ^oin^  north  and  aa  It 
pasesd  hl«  he   e8tiifi!%t9(1    the  epeod   at   40  mil«!S  an  hour.      There  was 
no  horn  blown  by  defeniant.      Ihe  witness  was  tui   experienced  ssaa. 


■^g!f.'.«*i- :^-..». -    :.-■      --    ----     ^■^.:      'i.^..'  ■■•>;.^. 
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ArlTing,  «ut;.>ice)»iX«t   for   ubeut  15  ymru,     H«  taj*  that  vh«n  4*f«>nd* 

ftnt'*  oar  •truci'    th*  '<'illya«&niii:h.t  th*  latter  waa  «a8t  oi'  th.* 

ountar  o^    tUe  ictcraaotion. 

,  U&dar  rli«a«  alr«uKi«tux>oaa  ^th  th«  nae:ll«:eco»  of  tha 

( 

4«fen(S«iit  and   tbe  all  egad   cozitrll>utor>  aagll^cncc  of   tha  olalntiff 

war«  prr,p«rl]r  aalMsitted  to   th«  Jury,   lOid  «a  would  net  ba  Juatlflad 

in  holdinjc  that   tha  verc^lot   In  ti.ia  rwapvic:   li    •     -^i^v^ntly   r»g»inat 

tha  w elegit  of  the   (?vld«i.oe. 

It   la  atranuousljr  inalated   Uiat,    -le  deft-ndHct '»   oar 

waa  aporoaohlnti;  ih«  stract  lat(oraactlox<  on   tiic   ri^iit  of  the 

; 

■      Willya>lu:}ii^ht,   dar«bdant'a   eax  had   th^  rit^t  of  nay   ^md  th^t  In 
preoaedljQt;  to   croas  th©   atraat  witiiout  waiting  for  dBf«nc?ant'e 
car  to   orots,   plaintiff  voa  guilty  of  contributory  n<?i,.life:eftoa 

[      and  dafcKdaTit  in  coutinuin^  lMuro«a  the  str««t  Intaraaction  wkb 
guilty  of  no  n*gllij^arica. 

Saotion  33  of  tha  i&otor  Vohiole  Law  provides  that 
■»ehlol«a  shsi.ll   i^iTa  tha  rij^ht   fjf  way  to  othar  i'«.rtlel«»  HpnroHehiBg 
alon^  intaraeoting  highway*  frcwa   tJx*  right,    %n<>  aany  xikiP'Se  this 
rulo  hsta  oontrollad  the  daclalon  of  th-*   c^aa.     gartrl/Age  ▼. 
Sbarot^ln.    225  111.   A3p.    209;    JphnaoP  v,    PttliqB    ^^"^   '^■'^^  *   ^P^'    ^f^* 
Whila  tiila   ia  tha  ga.n«ra\.  rula  wnich  ahould  control   uniar  ordiR^ury 
elreurastaficaa,   yat  it  ia  a  rula  th^t  na»t  ba  obo^rYftd  with  rA&aoD« 
Zt  Kua  navar   intaudad   to   r«>lieTa   aithar  party  apDroaohint;  tha 
intera»etioa  of   atra^^te   froek  thit-   conataut   obligation   to   axerciaa 
oar^  to  avoid   »B  acoidect.      I'hla  pskraR-^ount  oblit^tvtion  ra^ts  ec 
bath  pairtiaa,   ragakrileaa  of  wtiich  o)    the*   two   ia   ?ntitl9<1   to    the 
ri£;at  ol   way*      In  tha  inntfuit   eaaa   the   autoraohile  in  ^hloh  ulaln- 
tiff  waa   rifling  atopofd  bafora  «ot«»rlne  the  street   interaeatlon, 
and  all   cf   ita  oouupanta  taatiftad   that   oB  looking   to    the    ?9uth 
for  a  diatarioa  of  J?vO  feet  thay  aasr  no   upproao'iijRg  autc-itobila. 
Tkan   thay  orooaadad   alowiy  aorotss  the  Icteraeetit^a.        Bafar.^Sant 
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■houl4  hHT«  •8«n  th«  other  owe  oruiioin«.    tht   irtcrsectlcn  eloirly  and 
•houl'l  >i»T«  governed  his  atki  aecorliuKXy*      4asuailn,>  that  ha  vas  «&- 
titled   to   th»  rifciit.  of  v(t.y  wver   tn«  oth»r  oar,   trla  did  not  gtv« 
him  th«  right,  r««fur^l9»«  oi'  tl**  i>p«6d  tifid  poaiulou  ci    Ui«  otii«r 
ew,  to  rur;  Into  it.     th%  ri«»ht  ox*  w«y  is  no&  &  liceix8«   bo  &ct  fro* 
froK  any  oblig'^tlou  to  us«   (iar«  to  aTcid  injuring  othsrt,   if  r«aso»* 
a'bly  povsible.      Under  the  int>t«nt   oirciu^^^t^ioee  the  net^li^^ajaoe  of 
defendant   in   ('.rlviiig,  at   a  hiii^h  rate  or  speed  Ixito   the  iaterseetiea 
vithout  warning  imi  witizout  re^au'd   ior  the  other  vehicle  «a8  the 
sole  causa  of   the  aooiient. 

Mucii  of   the  hriei'   is   tais^en  up  with  discusaion  ol'  ^hat 
Is   a.ll«gS'l  to  tee   the  preJU'iicial    conluct  ol    t-ha   court  both   u  to 
rea^ris  and   ruling^a  on   vvidetics.     ^e  hare  a3w*-in«d  these  aiie-ged 
errors  wttn   care.     T«  find  notnlng,  however,   of  &  prejudici*! 
nature.     Uixny  ol    the  r-jroarks  •eesae'!   to  bo  fully  justiiied. 

^^9   iin<\  no   rev*rstbl«    «rror  with  r»fi>xr-^i-iC»    ;,o    thr 

^jiving  in5   refuslnitj  of  inatruotions.     The  Instruction  dcacrltt^d  ae 

defendant's  rnfuaed  iiistruotion  ho.   4     mit,ht   properly  a*v».<  been 

^lv«n,   but   the   refusal   to  do   so   should;  iml  vrorit   a  rAV«»roal.      The 

oaee  was  not    cloee   on   the  faets.      Two  jurl«»  in    tne   Inatatit   ease 

and   a  third  In   another  ease  gro'ving  out  of  the   aacft  ocourr^nce 

have  found  thai  the  nefelit'snoe  of   the   iefer^tlant  was   the  sole   cctuse 

of  th«  aocitect.      The  inetructione  t;iT«n  ditJ  not   t^nd   lo   confuse 

th«  Jury   and   in   thu  light  of  the   ffTiieuco  the  Inetructlona  refused 

"but  not  given   could  not  propi^rly  have   affecte-i  the  reaulV, 

'"e   »e«*  nc    convir.cint   r4>aeon  for    rcvcrss-^l   -^d  as  the 
aaeunt   awarded  ty  the  jury  wae  not  exeesslve,    the  Ju  i^ijaexifc  is 
aff  imed. 

O'Connor,   ?.    J.:        I   agree  -^ith  the   deeinlen    Jn6  «11    th»it   is  »»:id 

in   tiie  opixuoA,    oat  &y  vl»ws  ou   tae    luie  o;    the 
road  arc   stfi-ted   in  Heidler  li^tTdvood  I.umfc«r  Co. 
▼  .  Wilson  &  iienuett  ii.fi;.   Co.,   .'!43  iii.   App.    89. 

liatohett,  J.,    concurs. 
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PEAI-   FROM   C^RC^iIT   COURT 

Of  COOK  coujin'. 


MR.    JUaTICK  fctSUBSLY  DKLIVKRED   riC   OPINIOJS  07  THXS   COURT. 

S«e«u^b«r  31,   1026,   plnlntin*,   while  a  pAssejager  in  « 
taib  boloDtciBii  to   th*  Ch«okcr  r&xl  Cooipauy,  was  Itijurvd  lay  reason 
or  a  oollisioa  b»twc*n  it  and   a  tvtxi   belor^iiij,    to    th«  Yellow  Cab 
Coapany.     He  brought   suit  against  'both  taxi   ooKpanles   smi  upon 
trial  had   a  verdict   against  both,    aKaeveing  his  d^iiriagea  at   I2S&0. 
Th*  court  granted   a  n«w  trial   as   to    th«  Y«lloir  Cab  coiitptmy  and 
ther*upo»  plaintiff  disr>iiafled  hie  ault  as   to  it.     The  motion  for  a 
n«v  trial  oa  behalf  of  th«  Checker  Taxi  Company,  hereiit&fter  e&llAd 
defendant,   «raa  denied  njid  jua^^ent  was  entered  against  it   for   ^SSSC, 
tram  whlo  .  It   aopeala. 

Plaintiff  with  hiB   daughter  ani   a  lirotn^sr-in-luw  ^»8 
a  paeaenger  in  on*  of  d«feiid ant's   cabs  about  S:30  p.   .■;:.  ^    :  <^^iQg 
westerly  along  ^aeker  Drive  in  Chicago.     Ihc  colli kIc;.  an 

defendant's   oftb  and  the  Yallow  cab  was  at  tlie   intersection  of 
Veils  and  Vacker.     The  Yellow  eab  was  coming  weet  on    i'^cker  Drive 
sad  turned  northward  into  Veils,   ^hen   it  collided  witn  the  west- 
bound Ch*ok<>r  eab. 

Defendant   first  aaaerts  that  the  plnintiff  did  aot 
state  a  oause  of  action   in  his  daelaration    in  failing  to   allege 
the  aegli^ence  relied  upon.      If  tht>  dpelaratlou  ntates   a  cause  of 
astioB,  however  d«if«otiTely  er  Imperfectly,   an  :  the  ieaue  joined 
is  auoJi  aa   te  neoeaearily  require   oroof  oi    th??  facta  defectively 
atated,    it   i»  sufficient,     aiith  v.  Hutledge.   338  111.   isc. 
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D«feni1act   olalmt   that  thn  aocld*nt  occurred   thiough 
the  sol*  n«elia*uee  oi'  Iho  Yellow  <;Ab  CoHipany.     After  eonsldering 
thn  Tarinnt   storif^s  of  th«  oeourreno*  ,,iT«n  by  th«  KltnesseB,   th« 
jury  could  properly  find   that,   a*  d*fttndA&t's  oab  w**  apnroa«hlng 
Wells  it  V&9  running  b«t«een   2n  nnd  30  »il<^a  ori  hour;    that  ut  the 
■eise  time  the  Tellov  oab   ettme   froa  the  west   »i>d   stopped  at  'J^ells. 
The  Yellow  osb  driver  testlfis'l   thst  the  tralTlo  officer  stationed 
at   that  point  signalled  him  to  ealko  tho  Irft   turn  going  north  into 
Veils   &Ad   about   %h*f  sbbo   tlae   the  officer  ijave  a  signal  by  vhietle 
that  the  euet  and  w«st  traffic  on  '^aoker  should  procef^d.     4=>laintiff 
testified  that  as  the  Checker  eab  approached  Wells  he  saw  the  Yel- 
low eab  about  40  er   SO  feet  a.w«y  Mid  saw  it    eteirt  to    vum  to  the 
north;    thnt  when   the  Cheeker  was   about   5o  or  4C  f««t   <!aBt  or  th«« 
Yellow  eab  when   it   started  to    turn  nortn,   the  ifitneso  called  to 
the  driver  of  th<j  Checker,   "Oh,   utop.'     There's  a  Yellow  coming." 
It   is  in   eridenoe  that   the   eab   coul!  haiv*!   (^topped  witnin  ten  feet. 
The  Checker  driver,  however,   did  not   Piop   and   thers   se^s^s  to  be 
seae   doubt  as   to  whether  he   slacker;ed  speed   at  all.     Both  cabs  con- 
tinued  and  cane  into  collision.     Xu«r<>  ie   eome  ar^ucent   as   to  which 
cab   struck   the  other,  but   the  ffkct  is   eoaewhat  obscure.      Xl^ere  is 
no   doubt  but  thfit   they   came  into  violent   collieiea.      Under  such 
oircu»etanees  the  jury  was  justified  in   ooncluding  that  the  driver 
of  the  Chf^cker,  either  in  failint^  to   see  that  the  Yellow   oab  was 
turning  to   the  north  or  in   failini;   m  atop   the  car   so   &»  to   avoid 
a  collision, was  guilty  of  neglitjence.        It   i«  unneoeoeaxy  J'or  us 
now  to  deterstine  whether  or  Jiet  the  Yellov  cab  drlvsr  was  also 
guilty  of  segligenee  contributing  to   the  accident. 

Couneel   for   the  defciiflant   argues  very  earnestly 
against  the  action  of  the   trial    court   in  granting  a  new  trial   tc 
the  Yellow  Cab   Company  ■lU'id    in   denying  ite   own  motion    for  a  new 
trial.     The  rulings  on  suoii  motions  were  within  ths  power  of  the 
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trial    court   and  its  rulings  in  thla  raupKot  oan  (M»ly  be  qu««tton«d 
aa   to  the  4«nlal  of  d«f«n4ant*a  notion   for   a  ne«  trial.     I'hc  ruling 
upon  th«  Yellow  Cab  Company**  notion  I'or  a  naw  trial   an')  th«  die* 
■iaaal   cl*   It  by  th«  plaintilT    ar#  not  before  uc   lor   review. 

Complaint   if  mad*  of  the  rullufc:   or  th*   court  upon   in- 

.        ttruetienB.      Thty  are  referred  tc   in   the  brief  by  nuuvloer*  only. 
Inatruetlone   orltieleed   ehould  be   cet  out  In   th«»  brirf,      G.P,Z,Cq, 
J,  L'Hoponedteu  h  Spne  Cp*.   323  111.   App.   201.       ilo*eT«r,  we  have 
•xasinei   the   inatruotions   an-l  while  eo»e  of  tham  irilght  orowerly 
have  been  given ,   yet   they  0Qulr<  not  reaaonably  have  had  any  effeet 
ttpen  the  verdiot.   Under  the  fnets  the  ver<:^let  waa  inevitable,   re- 
gardleas  of  the  instructiona. 

It   1r   clai»«d   that   the  verdict   le  exoneHivt.     Plain- 
tiff received   injurire  to   the  hswide  and  flngera,  neoeaBltatlnir  some 
tsn  etitehca  b#>tween  the   small   finger  and  the  one  noxt  to  it. 
31iere  were  aone  other  outs  of  a  minor  nature  on  the  hand.     The 

I       wounds  healed,  but  the   doctor   testified  thore  -^fsa   aoiae  loaa  of 
notion  in   thf«  fourth  and  fifth  fingers.     At  the  tiaae  of  the  acol- 
dant  plaintiff  waa   earnint  •  aalary  of    ■•40  a  week  and  wh«»n  he 
worked   at  homs  everAlngs  he  earned   extra  noney.     H«  was  prevented 
froB  working  for  three  weeks  on  aeccunt  of  thie  accident   tmfi  then 
reauraed  his   regular   ei«ployr.er.t,   doln^T  the  sane  kind  of  work  as  he 
did  before  tU<?  aooident  and  receiving  the  same  wa^t^s.     Mis  loss  in 
wages  and  extri  money  was  |H30  anfl  hie  doctor's  bill  was   $37,   or  a 
total  monetary  loss  of  #2X7.     We  are  of  the  opinion  that  the  judg- 
ment of  |225C  is  exc»>S8ivs.      There  is   eoi&e  bfteis  for  the  inference 
that  the  jury  was  moved  by  sons  hostility   towards  both   the  def  end- 
ante.     However  this  may  bs,   the  exte'tit  of  the   injuries  'lid  not 
Juatlfy  so  l^rge  a  verdiot.      If  the  plaintiff  viil,  within  ten 
d»7S  after   the   filinc  of  t!;JLs  opinion,   re^iit  fron  th«  judgment   the 
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turn  of  11,000    th«  jud^MSt  «iXl   toe   an'ina«>1    lor  i^lSSO;    oth«rwls« 
th*  jU(lt:!aBent  irill  b*  rtveri94  ani    ttie   cause  rc.'.iandltcl. 

It  has  b««n  broui^ht    to   our   att«ntion  by  iBOtlon   that 
▼  lno»nt   S«ntov«kl,    tho  plalnti i'l'  hr>rcin,    diecl   on  Ssptonbor  2U, 
1938.      Th«  julfpaant;  oi*   this   oourt  will   tasrei'ore  bo   <tut«red  punQ 
pro  tunc  as  of  3«pt<ubb«r     1,  1928* 

AfyiRkSD  Ui»01i  RSkimiUR; 

0*Cenrior,   P.    J,,    and  i^atehett,    J.,    concur. 
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iEOK  KIRK   WT?   ODIL^    1  .    KL-<K,  ) 

Cen-^irtnera  Doing  Buslnraa  ) 

as  Leon  iilrk  A  Son,   end  ) 
SAM  oa&Hj). 


MR.    JUSXICI  MoSORXJuY  lOXlVSRKD  THS   OPIlilOK  Of  TH£   COUHT. 

Plulntlff  in   :wj  aotion   alleging   conversion   by  th« 
dof truants;  ol*  odrt«J.n  ^aj^erc'   utelsils  cotd  aqulpivent,   upon  triiil 
by  th«   court  hnd  judi^nant  lor  (>1,000,   Troa.  whieh  <l*f«r)d(U]tfi  ajjoeal. 
As  there  munt  V*  ajiothrr  trial  •??«  do  not  at.eapt   to   f^vstail   the 
•vilence, 

file  C!!'.e9  t?3^8   trie<l  in  ukU  ineoh«r«nb  an^!  picocxTvsai 
wny.      It   should  have  been  trisA  wl tiiln  two  hours  at  meat,  tut   it 
9xtn  <*.t<^   over  rxa/:y  days.      Tho  trii*i    coaBf^nced  Jun'j  19,   1938,    con- 
tlnup4   on   .Tune    '^3,    July   5,    July  13,    Juiy  19,    July   20,    !4n4   J'in&lly 
ooncJu.lP'l   July  2?5.      this  partiuliy   uocoonts   I'or   tiie   confusion   in 
the  recor'!. 

It   89e<os   that  pl^inti fl'  ISAsed  froai  >ief<>ndant  Ornsr 
m  storsrootn  to  t<«  oooupied  as  a  p^^otry  •he;?   for   a  tern  oofflcifoncing 
8s?t«nb^r  1,   19"4,   anl   <?jiiing  Ssptsnbsr  3u,  i92i*,   rrntal  $200  a 
■antVi    ror  th»    first   two  years   and  ^^250  a  aonth  th»re&J"t«r,      Defen-I 
ants  Kirk  f--   Son   aro  roul    estate  agents  end  repreaente'3  Orner  in  no- 
cotiatinfi-  the  leusft  suri'-J    ilao    coll«ctei-l   the   reri  ts    aor    the  lon-JlorcU 
In   flttlnp  up  his   shop  plaintiff  purchased   e!julpia«Dt,  in   boitpi   in- 
stances giving   chattel   i&crt>,:a«(es   on   the   isaj&io.      *lft  went   into   pose- 
sstioB   nrti*.   continuerd   iik  business  until  Uecemher  27,   19S4,  vhen   a 
firs  of!Cwrr«d   In   th*  preihisas.      PoiidinK   ari   adjustssnt  of  his  lost 
vith  the  insurai^e*  oootpanlsa,  his  effects  rsnainsd  in  the  store  but 
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)x«   fall*4  to  pay  rent    tor  Uacfwiber,   1024,    and   J^Hiiuary   and  J'cbruftiy , 
am.     Omar  dlstr»iA9d  upon  certain   •fi«ots   in   the   atort  for   the 
rental   4u«  -    i^600.     Ihla  dlatresa  aafisa  to  haya  b««n  unier  the 
direction  oi    Mrk  <<<  .Son.      Xhe  dletreaa  return  wae  liled  in   the 
kunloipal    oourt,    ■^^  rl^intirf  appeared  therein,    liling  a  olaia 
•f  tet-^ff ,  wtale^.  «aa   atricScen   mni  h*  appealer)    to   the  Appellate 
oourt.      Plaintiff   teetlfled   that  h«   aettl^^l  ?»ttii   xhe   Inaumnce 
•OMpanina   about   the  mi  Idle  of  february.      Orner  gamishe«d   the 
companies,   having  a  Juci^sent   for   rent  Tbj  eonfeeelon   on  the  l«««e. 
£MMBe  tine  after  J<aiiUKry  15,  X9£7,   apparently   tne  partiee  got   to- 
gether and   settled  all   their   differenoee,   Orner  taking  a  non>euit 
in   the  distreae  proceeding  sni^   plaintiff  withdrawing  his  pr%yer 
for  appeal;    the  lease  was  oanoelled,  a  $5U0   bond  wi:iich  plaintiff 
had  deposited  as  security  was   returned   to  hUu  »nr^  plaintiff  p.^id 
Orner  #300.     Plaintiff  testified   that  ha  knew  and   approved  of 
the  terms  of  the  settleMent. 

The   trial   court,  however,   refused  to  perciit  any  evi- 
dence,   oral    or   documentary,    to  be  introduced    is    la    the    tcrr.8  and 
•OBditione  of  sail   settler^ent.      This  was  reversible   error.      If 
the  parties  had  •ettl'^d  all    their   controversies ,  defand^jxtts  should 
have  been  per»itte<^,  to    »hc:-<i/    r.hia, 

Plaintiff  testified    that   about   January  15t.ii  a  padlock 
vas  put  on  his  door,   looking  up   soae  of  his  eff eota.     Other  wit- 
nesses denied    that   there  was  any  padloojc,  but   It   see&s  to  be  ad-* 
Blttei  that   the  door  was   looked  with  an   ordlx.Hry  key  by  come  one 
from  S.irk  &  Son's  office.      Defendants  denied   that  they  took  poss- 
ession of  any  effects  except  what  were  listed  in   the   return  of  the 
distress  warrant,    and   testified   that   tfiere  ^an  nothing  else   in   the 
•tore  when  this  was  served,      i'he   trial   covirt   sustained  all  cbj ■ac- 
tions   to   questions  tending   to   show  that  other  persons   than   the    de- 
fendants had  rsi&eved  effects   frosi  the  store   4fter   the  fire,  nor 


was  defwidanta'    eoun««l  p«rmitt«d   to   siao«  what  property  vaa  coTurca 
I       ¥y  Xhf>  ehatt«l  mortt^a^ct  or  whether  or  not   the  mort4;iLg«t8  had 
taken  poB«*>sion  of  th«  prop«rty  under  their  BorlgfHtee. 

Plaintiff  waa  referred  to  a  Hat  of  artioXea  aald   to 

I      hare  hecn  left  In  the  atore  and  waa  aaked  aa  to   "the  value  to  you 
of  the  Tarioua  artielea  mentioned   therein."     Xhie  list  ^tii  such 
Taluatlona  waa  ieiproperly  introduced  In  OTidei^ce  and   the  Judgm««t 
aaema  to  have  been  baaed  on  thia  liat* 

Xhla  opinion  might  b«  extended  by  aettlne  forth 
other  particulara   uxoviaf,   that  there  waa  not  the  orderly  trial 
whici;  la  eonduelve  to  a  oonsldered   oonalu«lon. 

*'or  the  reaaona  above  inUcated  the  ju  U/jtnent   i« 
reversed  and    the  eauae  retaanded. 

BIVBBSKD  AJS©  HEl£AliI»£X>. 

O'Connor,  P.    J.,   and  katohett,   J,,   ooaour. 
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RIVERK    hXKCTRIC   CCyPAKY,  Y)  / 

a  Corporation,  / j  ) 

AVPT^iO,   i'ROJi!   MUfilCTPAL   COURT 
Y..  j 

1  Ojr   CHICAOO. 

C1.AU]»  V.  MORBia,  ) 

Appslloni.        ) 


MR.    ^flncai  lIo3«R«I.Y  !«LrVI?RKI>  TUT?  0Pl3»l0»   OF  TKJ£   COUHT, 

PlalntllT  Ijrought   oult  on  a  -wrltt*!:   contract  i^or  tha 

purohs.««  of  oortaln   atoTca  «iid   elnotrieal    equlpaont.      iXsufecxlAnt 

filed  hid  affidavit  of  tus^rits,   vfhieh.  vaa   stric;ien,   »il8o  a  second 

*hlo5:  was  likuwiBO   otrlcisen;    fjKJ  h.l«  third  raarr.ded   affidavit  of 

■  orits  waa  also   etrloken  and  defandMit   aleoting  to    oiru^c!  by   the 

•ana  judgment  wue   entared  a^aini^t  hitt  la  th«   amount  of  $2273.76, 

fror    ^hio'-  he  »pp«"al«. 

Tbe   eorttraet   eu«d  ou  «««  ii*:   t^»   for»   of  a  l«-i;t«r 

diT«ct«d   to   tho  Hcf cndfira  aa   followa: 

*Wr.    Claude  '^.  i' orris,   e/o  Dalawara  7o»are, 

Dalavar*  $.  Caas   Sis.,   C!ilca^:<>,   Xllii'^ole.  6,?,^7 

Daar  Sir:      In  Una  with  our   ocnvdraatlon  of  evan  date, 

va  ara  pleased  to  quote  you  on   Stani^rd  Hangea  aa   folioira:" 

Then   followed  detaila  aa   to   th.«>  rf*u,j#s  'with  prloea,    ^«d    algined 

by   the  plaintiff.      It  waa  alay   signed:      "ACwgPTKD:   Cl/«i4e  ^^.j^orrle." 

By  the   aaended  affidaTit  of  morlte   r^ni'sn^su-tt  admitted 

the  execution  of  the  docunent   &nd  asserted  th^jL.t  he  naade   f)is.id  s-gree- 

Bent  on  beialf  of  *SS  £jiat  Delaware  Building  Corporation,**  of  wfilch 

he  waa   preaident   and  which  corrtoration  wae   th«  o^ner  of  the  building 

In  which  the  Httxteri«aR  ware  iBitallei;    that  #iile  plaintiff  mitht 

haTe  held  «ithtr  thla  defendant  or  the   corporation  on   aaid  order, 

it   el*cte^  to  itold  and  look  to   the  corporation  for  paymente  and 

reociTed  direra  and  sundry  payrtenta  on  account  su^de  by  aaid  oor- 

teraticn,   unil   therefore  pl&tntiff  is  preeluded   fron  claiming 

anything  froK    thie   defrnd&nt,    a.8   the   defendant  waa   ftcting  only  aa 

the  agert  of  said   cortsoratioB,  wHich  wac  uneeratood  by  plaij&tlff. 
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fiirth*rM«>r«,  that   Mftftr  flrtlahlng  th«  verk  th«  corporation  had  no 
funds  wh«ritvlth   to   tto»pl<^i«  payaenv   to   the  vAi^iutiU";    that  pl»ii^- 
ti  f f   thr««ten*(S   to   coatMono*  m.  aiech»uiic's  Xiexi   dult  aa<l   th«r«upen 
the   (*«f errant,   an  pr«!»l}ent  d    wbi(!   ccrvoiatlon,    li^   coneiderAtioa 
of  plaintiff '•  nat  ipatitutlne  a  saolxtuaic'a  lieb   Buit,   &g;ra«td   that 
the  coreoratloB  would  pay  SOOC   a  B«nth  oa   u^eeount  eT  taXd  indalDtacW 
acta;    that  pl&lnil ff  «gr««<i  to    this  ^iA   thtt   cort^oration  ,iiii  gay 
iSOO,   wAleh  waa  aooapt*4  \»y  plaiBtill',  bat    thereafter  olslntlff 
rafuaad  to  aaeept  furtucr  pttj»itut»  i'rQa   the   corporation. 

Tla.»   sol«  point   is    Oie  lialillit:>   oT  the   dffcBiJant  liorrio 
uBdor  tht  aero«%ent.      Ihe   tulv.  is   oonc«4«  5    ;:o  b«i   th%t»  if  a  p$'roQ<n 
un(iortaj£«a    to   contract  lor   an  individual  or   c:or^or«tlon  «tfid  oon* 
traota  in  a  aanekor  not  logally  blridifig  on  hio   princl;;(ia  ,   the  p^r- 
•on   ao  UKlortaking    to     oontr^ot   i«  pereonally  ll%hl«  on   nuoh   con-' 
tract;    mxu\   althoufin   tho  otu«r  party  simy  itno*  that  the  oarty   sign- 
lag  th«  eontr&oc   la   <;kating  as  .ur;   %£9nt   for  h  ^rinci;^ftl,   thia   io?« 
not  fr««  nljB  i'roB  ix«<iiTidui*l  liability  where  th«  contract  is  in 
hi  a  own  uuiiO  mii\  not   in   the  nskUie  oi'   ta*-  prifc^ipal.      iios^int^.  y^ 
KftQllth.  94   111.    Apo.    443;  ^udoHastft  t.   IJaffoBbcrK.   198   111.    i^pp. 
465;  fcHc<ign»ld  ▼.  Bond.  «6   Hi.    ApT>.   116;  Wh^olor  v.  iioad.   36 
ZU.    31. 

Dofeiidaui*a  point  a««&3  to  b«  that;^  AiSuiitting  hia 
•riijinal  liahility  on  the  c;;Qtraot,  yet  irhen  plaintiff  »greod  to 
aeoept  paytt(»nta  froui  the  corporation  and  aid  Aocept  '.h«  asi^e,  he 
wae  thereby  released  fro»  liability.  We  ar«  refarred  to  no  sup- 
porting eaaea.  Tsie  fftct  that  a  taird  person  a;3Jcee  payassnt  wtiich 
is  accepted  by  the  ereiitor  oauiiot  sf i  «ct  the  liability  ef  tee 
erii^lnal  debtor,  iuch  pajments  were  purely  Yoluntary  .^jad  do  not 
Bake  one  whs  i««kes  such  pajw^ats   a  p::*rty  to   ih«  aentr^ot. 

the  (MKonded  XAffidarii  of  merits  did  set   present  a 
le^-nl    defense   enJ    the   actioi*   of    tht:   cuurt    iu   atrlkine  the 
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and  enter iBc  jH(S«!!S*nt  I'er  th«  plalutirf  was  proT>9T.     7h<i  Jui^;c«vjit 

is    tLiTiTWtKt, 

O'Connor,   F.    J.,    ^oid  Matehstt,   J.,    conour. 
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ANTitoMY  J.  ORinurrs  «n4 
JULIA  GRSEinrs, 

D«f «Rd ants   In  SzTOf, 


n(SO   aUjPKHlOR  COURT 


'\y  )   I  or  COOJL  COUKTT. 


JOia   JCJLALI8, 

Plaintiff  la  Error.        ) 


MR.    JUSTICI  M«3URI(XY  DSJLIVSRBD  IKE  09UilO&  Oi'  THS   COUHtT* 

Defendant  by  thl»  writ  of  error  teeks  th«  r«Y«ra&l 
of  *n  adverao  Ja'^nMit   for  |30SS.80   «nter«d  upon  tJtie  verdict  of 
a  iury.        Thi*  o&ao  h»s   alreiady  boon  before   tlile   court  (244  111. 
App.    78)  t   in  which  tbe  Jud^cent  then  obtft.ln«d  wiia   rcvaraed  on 
purtly  taohnioml  grounds   relating  to   pl«flk1infr>  and  praotioa. 

Th«  oase  «aa  in  aasuntpBit,  plaintiff  a   llllng  th« 
eosBoo  eounta  with  »n  nsAudad  bill  of  partlculsjra  all«(iin(^  that 
tliay  had  paid  out  eartain  nonaya   tor   thft  benefit  of  the  d«f <srid>>xit. 
Dafend&nt  pl«adad  non-aaauianait   and  also  by  a  spscial   anecdad  pl»a 
aasarted  a  forsar  adju'iioatlon  of  th«  claLua  ol  plaintiffs  ii    the 
Circuit   court  of  Cook  eouttty  loid  a  jud^ent  that  thoy  take  nothing. 

In  iUiguat,  1904 «   dtfandact  was   an   eciployae  of  tha 
Illinois  Ball  Telpphona  Couipany  which  nud  hla  arr«et<^d,   charged 
with  atmaling  cable  and  wire.     Ihe  plaintiff  a   ere  husband  t&n<i  wifa, 
and  Julia  is  a  ai«t«r  of  tha  lafsn^ant.     fhey  busiad  thamaal'vea 
in  aseiating  dafandant   in  hla  contrcTeralea  with  the  Tolephoaa 
eoRipany  and   through  a  man  aa&ed  J&^ing,  who  la  dosoribed  aa  a  worker 
In  tha  polieo  court,   th«y  eaq»loyad  rhoai^a  J*    Jouiaon,  an  attomc^y 
of  ChieafiOt   to  repreaant   tha  defendsoit.     Plaintiffs  luaS.  defendant 
ewnad  a  fans  nrar  Paloa  i^ark  in  Cook  county,   and  soma  ona  - 
probably  Johnson  -  mada  than  ball  era  that  the  Tel|iphon«  eciipany 
wottl'l  proceed   ttic^iaet   the  fnini   for  the  purpose  of  "protecting* 
the  fam  defendarit  waa  adwlned  to  give  net^e  to   the  piaintiffa 
Mt:r«getiB<  $a50C.     Ihe  partiea  apparently  are  of  foreign  birth 
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:        ttnd  Gr««iy»  la  uiial>l9  to  road  and  writ*  the  £ngll«h  l«Bgu«4{««     Ih« 
advice  was  follovad  ttnd   the  note*  were  ^iren,     dubeeQuently 
plain  tiff  a  broui^ht   salt  en  ona  oi'   t^^ae  notes  in  the   Clreult   court. 
Sefeijdaiit   pleaded  ao   oonaidersition  and  woe   Ruoceaeful  before  a 

I: 

!       jury.      r>ubsequeritly   the  Inatant  oaoe  ?rae  broui,  ht  in  the  iiiuperlor 
court  ant!  del'enriant  attWBfted  to  plead  thia  foriaer  adjudloatloB  in 
the  uirouit  court  aa  a  bsdr  to   the  InatMit   euit. 

T>ie  plaint  if  ra  argue  that  the  plea  of  rgjt  adJudioata 
ia  Inaufricient  both   as  to    I'ona   and   aubst^ii.c««    trnti   it  mt^y  be  oon- 
eeded   tiiat   the  plea  is  InartlfiolAlly  drtom.     But  as  the  parties 
wont   to   trial  and   the  plaintifi's  were   eucoeeei'ul,   lh«»ir   orltioism 

I       or  th(?   roric  oi   defendiant's  plea  ia  not  ii&porta£>t. 

The  defendant  had  the  burden  of  proving   that   the 

I       «auoee  of  action   in  the  two  oaeei  were  identieal.     Ihe  cause  of 

i      aetioB  in  the  first  case  was  not  properly  proven  in  the  instaat 
oase,  but   it  does  appear  that  the  suit  was  brought  upon  one  of 
the  notes  ejiven  plaintiffs  for   the  purpose  of  •proteoting"  the 
fazK  as  eV'Ove  deporibed.     The  present  ilaperlor  oourt  case  is 
for  Boneys  paid   out  by  plaintiffs  at   the  inBtaz;ce  ac-1    tor  the 
benefit  of  defendant.     Xhe  causes  of  aotion  ««re  not    th^   eame. 

It  appears  that  sUTter  an  examination  on   the   Charlie  of 
stealing  froiR  the  Telephone  o  cipjuiy,  defendant  wa«   ileohfirted.     At 
the   same   tlae  another  infoni>ation  was  filed  agaiinet  nim  by  the 
Telephone  cocipar.y  cliarglng  hl«  -with  stealing  auad  upon  trial  h«"  was 
found  guilty  and  releaeed  on  probation.     Jolusson  ivas  requestlnf; 
money  for  his  ssrvices  In  repr  e  sent  in «,;  the   defnnd^it  in    these  cat* 
ters  and  defendarit   sold   sons  telepiione  stoci;  for  ^506.34   and  gave 
this  to   Johnson.      lo  neet  Johnson's   furt;.er  dei;;ands  plaintiffs 
borrowed  1600  froB  Alex  K^Lsenski,   who  gave   theai  a  oheek  payable   to 
hie  own  order  an-^   endorsed  by  Julm.      This  check  was  given  to  defend- 
ant,  who    endorsed   it   and  gave  ic    to   Jor.n8on.      Plaintiffs  also 
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l>erro)wM  11,000  fnm  Antoa  aarv*  and  th«r>  onetlittr  $1,000  frotr.  th« 
■a»«  aoure*,   »txA  theac   auaa  w«r«  i^'iTcn   to  Joht;,eon   to  rftor«a«nt   tht 
d«f«n4ant.     K«ith«r  £lAt«a9Jki  nor  Oarra  would  Ivnd  th«  mon^y  4lr«otly 
to   th«  defendant,  but   i^id  leud   it   tc   the  plaintiff*  to  bo  u»«d  for 
dftf fondant's  benefit.      Tho  dof«zi'lant   it*  th«   itiutuit  oaoo  dcr.ied 
that    this  money  wa«  paid   to  Jolmaon,   but   for   th«  purpose  of  ispAaoh* 
IniK  l^l*  t«otltcony  it  vas  aiiovn  by  the  oherthanct  reporter  who  took 
tho  OTidoneo  upon  the   trial  of  the  Circuit   court  ease   that  defen<^- 
ant,   in  su.tm^r  to   the  queetion  aa  to  how  nuoh  money  ^as  paid  to 
Johnson  altogether,   answerod  $3,000,   nnd   further  answered  in   aub* 
atance   that  his  sister  borrovad  ^2,000  froK  Q&rru  to   pay  Johnson  to 
aat  aa  the  attorney   for  the  defendant  in   th«)   suita  brcusr^^t  againet 
him  by  the  Telephone   coiKipamy. 

Plaintiff a'  Teraion  of  the  traneaotioa  ia   supported 
by  doounentary  avidenoe  and  by  the  tciatisxony  of  four  witnessea. 
Against  it  we  have  the  teetij&on.y  of  def«r-.d<M:tt,   -'Vhich  was  contrary 
ta  hia  testimony  ^ivan   in  the  trial  of  the  Cirouit   court   c&ee. 
Plaintiffa*   claim  was  amply  proven  by  the  greater  weight  of  the 
aTidenoe. 

Sonc  eritieiau  is  made  o)    the   rulings  of  th«  oourt 
with   refprenca  to  inntruotiona,   but   tiiey  are  not  of   suffielent 
IjBportancc   to  justify  a  reversal. 

Thar«  ia  also  critiolsm  of  rer&r^e  of  th«  court  sas  to 
o«rtain  notes  aa  "theae  notaa,"  but  counsel   do  not  agree  as  to 
what  notes  the  court   referred  to.      in   any   event,    there  was  no 
prejudicial  error  in   this  regard. 

In  aupport  of  his  aotior.   for   a  new  trial   defendant 
f resented  the  affidavit  of  Thomae  J,    JoVmaon,   the  attorney,    In 
whleh  he   aaid   that  he  received  for  his  aervioee  the   auos  of  five 
hundred  (and   aosta  odd)    dollara  an*   that   this  was   the  only  eoney 
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pBi')   to  hla.      T}i»re  1*  no   prntAns*  that  the  defendant   ild  not 
knoi'  lioforo  tho   trial   that  Jennson  woul4  t«otii'y   to    this,   and   th«r« 
la  BO  oxplanation  whateT«r  as  to  why  ho  was  not   •ubpoonaod  as  m 
vitn»os.     Xh«r«  i«  no   attempt   to   ebow   any   dili^enoe   In   the  autter* 

Upon  the  entire  reoord»  ve  eee  no   conTinoing  reason 
Tor  r«Yereal  and   the  judsja^nt  in  afl'lnue<l. 

O'Connor,  P«   J.,    ixnd  kateaett,   J.,   oonour. 
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HAftRY  IKinm   and   JOBSI'HZkS   ^nsUKR,         ) 


Appellant. 


MH.    JU31IC&  iiAlCitaXI    XiEi^VKIiSB  XHK  OPIiaCft   OF  Ttts:   iXitfRT, 

Xh«  plaintilf  In   t.hl«   case  concSuctftd  a  jallllijery 
»tor«  on  th«   i'lr«t  lloer  of  6514  Ccttagu  Grove  avenue.      She  held 
th«  pr9Bilsea  ae  the  l«B8fte  of  Josephine  F«u«r.     The   9xi6  floor  of 
the  premieet  was  t&t   thin  tli&e  (vhloh  was  ^sireh  S3,   192&)   occupied 
by  defeniSant  Dr.  iiorrle  ^.   Ki  Byrne,    a  practicing  physician,      Dr, 
Bums,   a  dentist,    and   S>r,  keiieill.      Tie  office   of   the  def <?r*.'i'snt 
wae  iaaediately  ahove   tn«  etore  oocupled  \>j  the   plaintiff. 

Plaintiff  8a«<5,  alleging  dcfen<iant  eareleaely,  wrofife- 
fully,  negligently  and  Iraproperly  per»itt»d  *  waah  bowl  to  become 
clogged  and  the  water  to  rwi^ntn  running  »o  thai.  It  overfiovtad  her 
store  JjEBaed lately  below,  injuring  uerchantUne,  as  she-  allcgod,  to 
the  mount  of  1461. 4&.  Xhc  landlord,  Joeephine  i^euer,  was  mude  a 
co-defendant. 

There  was  a  trial  by  the  court  nad  a  finding  of  the 
ieeuee  In   favor  of  the  def undent,   Josephine  Fewer,   and  agsdnet 
defendant  Byrne.      Plutntlff 'e  daoaiges  WRro  Rseeosed  at  ^237.46  and 
jud»-;fflont  was   t>ntered  against  defendant  Eyme   for   that   sMsount,      tl\« 
affidavit  of  iserlta  is  net  nbstr&oted.     There  were  notions  by  de- 
fendant Byrne  at  the   oloee  of  plaintiff's   evldei^oe  ani   at   the 
close  ef  all   the  evidence  for  a  finding  in  his  ff«vor  whioh  were 
denied  by  tlie  eeurt,   ani   the  defendant  contends  her*,   if  ve  under* 
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stand  hi*  point  arl^t,    tliat   tur>r«  Is  no  evldtnce  tending  to   ohov 
n«tfliK«DOO  oQ   the  p^rt   of  doi'ondant   and   that  evon   if  an  infernneo 
of  nec;lit.«no«  la  coneodod,    that   Inff^rouoe   i*  rebutted  ^j  other 
uooontrAditited   •Yi<t«neo. 

The  plalatlff  has  net  Appeared  in   thin  court   to 
support   the  jud^tmcjut,   imd  we  regret  thn  neceaeity  of  conelcSerlng 
the  oase  without   the  aid   of  any  brl^f  In  her  behalf. 

The  unoon  trad  let*'!  t^^etliaony  tends  to   eixo'^^  th&t 
when  plaintiff  i>ent  to  her   etore  as  uaual  about  a  qusirter  to  nine 
o'oloek  Qu   the  morning  of  kfkrdx  2a,  192&,    eh'    found  v;at'*r   coding 
do«n   i'roa<   the  ceiling  above;    that  Ita&waa  hot  water  <uid   that  a 
part  of  the  store  was  ooYored  by  it;    t  at   •);«   called  aselstoriee 
and  went    to   ttif.   second   floor  to   the  office  of  the  defendant  vher^ 
tke  door  was   found  to  be  locked,     yjatranoe  was  obtained  throu^ 
a  window  and  the  door  opened;    entering  defendant's  private  of- 
flee,  wat«r  was  found  running  fron  the  faucets  into    tlie  wash 
bowl  and  overflowing  from   the  wash  bowl  onto   the  iloor.      Cotton 
vas  found   in   the  drain   pipe  and  a  rubber  (>love  ^as  found  in   the 
washbowl.      The  glove   nnd   the  cotton  were  t/^en  out   «nd   the  wjitter 
at  ones  eeaeed  to  overflow.     Plaintiff  testiflee   that   "the  wall 
was  all   flooded*  and  the  water  was  running  down   into   th«;   c*il* 
ing.     The  cotton  was  of.  the  kind  whleh  the  defendsixit,  who  was  a 
pbyslcian,  h:9d  used   lr>  hlr  practice  on  the  previous  day.     He  had 
aleo  used  the  glove,   and   testifies  that  he  left   the   Haz&e  on   the 
previous  evening  on   the  ledge  of  the  waihbowl   to  b«  washed  and 
sterilised  by  his  attendant  «nd  j&ade  r  ady  ^'or  ueo  at    another 
tlKO.     The   faucets  in  def esdaiit 's  office  were  t^hat  is  known  as 
the  gooseneck  type. 

Defendant  Dr.  Byrnes,  anrJ  Br.  ^aJ&teill  used  a  reo!«ptlen 
reoa  in  eonnan  tind  kh«re  was  mi  entrance  through  a  door  between  the 
offices  of  defendant   sad  Dr     Bums, 
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Ike  •Tid«ne«  •ubftiitwd   In  1»*iiali   oi    the  dtti'auiant   tends 
to  ahow   thAt  on  th«  •Teninx  el'  the  STtln  de}>rid«»nt  lel*t  his  oi^loe 
about  9:1&  p.  n.»   tmd  he  seye  th«t  he  lel't   the  fwicete   lx<   hl«  ol- 
floe   elmt  oft';    that  on  that  eTenint^  a  pudnter  was  si%  work  lt>   the 
offiee  oi'  Dr.  Meiielll  and   that  al'ter  det'endaia  left   the     painter 
ease    to   the  oil  lot  of  Dr.   Burns  and  asked  periLilssloi^   to  g«t   into 
the  priTate  oHioe  oi'   the  defendant  to  get  water;    that   this  per- 
AlssiojQ  vas  given,   and  I>r. Burns     test! lies   th&t  he  saw  the  calol* 
Blner   enter   the  ofl'lee;    th&t  tae  lit^t  was  turned  on  and    that  re, 
Burns  ,    shoved   the  painter  where   to  g&\,  the  «teter.     t^efenciunt   tcte* 
tlflee   thai  tho  door   to  his  own  private  ol'l  ice  was  leciced  hy  hLn 
liefore  he  left  on   that  evenint.      Or.  ^"rns     gg^ye  thot  he  left 
between   thirty-five  nij<ut««  and   an  hour  later   tiiau  the  def isndiitrit^ 
lesTing  the   ioor  fron  the  reception  rooit;  to  nie  own  office  xxt.- 
looked;    th%t  after   the  painter  went  into  defendartt's  off  loo  he 
heard   th-  water  runrlag  in   tii*   fauoets  and  saw  the  painter   oo»e  out 
wl th  a  pail    of  water,   but    that  he  hoard  no    »ater  running  after    the 
painter  left.     Ue   further  testifies   tliat   the  painter  was  still    in 
the  re«r  office  rhen  Le,  Burns,   went  hon&e,   leaviJag   the   sioor   to    the 
offioe  unlseked,   after  telllKg,   the  pair.ter   "tc  pull    tae  door  to" 
whe/i  he  got   throu^.      There  were  no  hijsh  gocaeiisck  faucete   in   the 
other  offices  on   that   lloor,    und   ch«  office  of  defoidxu^t  was  the 
only  ant  irom  whloh  the  pointer  oould  convetiles  tly  dr^aw   water. 
The  painter  had   sooe   tliae  previously  worsted   Ixi   defendant's  offies 
and  in  the  eooaon  reception  roou,   but  he  was  not  eiapl  ;yed  by  the 
defesdant   or  paid  by  hlia.     I>efeadiNuat  allowed  the  paint^ir  to  use  the 
faueets  while  working   in  defAiid«nt*8  own  room  an-   Ui   the   recr'ptlon 
roost,  but  he  says  hs  did  not   expect  hin  to  use  the  faucets  on  trtat 
nl,.:ht. 

There  was  uncontradicted   evidence  tending  to   shov   that 
the  painter  had  been  hired  by   tne  aanager  of  the   building,      ihere 
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«a»  alao  •vld«no«  iMtdlns;   to  aUO«r  tanX  prior  to  .-oroh  27,   1925, 
th«r«  h>i4  b««n  Q(Wfi;)lalAt«  of  4«l'«ct«   in    Ui«  wi^tor  p7ea«ur«  oi'   the 
waior  •yetoji  eonn«ot«d  with  tlio  bulliing.     oni»  of   Uie  t«!!D(4nto 
tottified   ih«t  water  would   com«  on  eocaolonally  «ud   tlioB   »to|^: 
that  whtn   compluliito  wcro  maAo  to   Xh*  X^nAlord  tho   flxplantetioit 
glTon  wao  t>xat   tho  rootaurMrtt   in   th«  1»uil.1in«,  waA  UBin^^  a^ll   tii« 
wator  so  thnt    the  oooond   floor  eoui'^  not  ^vt   %ny;    that   th<!»r«  hatf 
boon  proniooB  to  hav«  it   flxod  iwad    txmt  a  f#ir   t'siy*  aft<^r   the  ae* 
ol4oat  to  Uim  ailiin^ry  otoro,  dii^f^ln^  had  b»9ri   dono  In  tbo  etr««t 
afior  whlc£i  ther«  wa»  no  moro   trouble  with  the  vtitf>r. 

*«  do  not  doubt  that   tho  orlclenoe   oubasittod  by  plain- 
tiff wa«  orlift;-»  fti-oio  oufficlent   to   ostatlion  notiillftOneo  on   tho  part 
of  dofondunt  whloh  would  nitko  hi&  llt^blo  for   tho  danriagvs  pl&lntiiT 
•ii«t(iln«d.      liionpscn'o  Coesmentarloo  en  Law  q!  £o^ig«nce,   vol.   1, 
••e.    711,  p.    653.      It  hatvlhiK:  boon  «ade  to   appear   that  tivp  prnporty 
of  plaintiff  waa  dao^a^od  l»y  an  oTorflow  of  writer  comitsg  fro^r  a 
washbowl    in   a  room  occupiod  by  def  or. -arit  of  whlc  he  h.'id   tho   «^x- 
oluslTO  right  of  control,   th«r'-  ia  a  preaumptlori   that   th<»   ds»si»ge 
wao  duo  to   tho  nogli^enoe  of  dofenlant  and  the  turdea  of  proof 
orao  fhiftod   to  hi»  to   eh«w  by  a  proponderacco  of  tho  evid'co*  that 
tho  daracigo  was  not   du**  to  hi «  noglig^-nco,      Chi c^o  Tol, yuhono  Co . 
X^   QQwnyrgial  Union  Atsur'anco  Co..  131   111.   App.    248. 

Tho  briof  of  th-s  d«f«)id«rit  eitoa  nuia^roufii  aut;oriti»« 
to   tho  proooBltiono  of  low  that   the  def«r<:^ant  ib   «uoh  eaao  io  not 
liablo  wh«ro  tho  injury  ia  tho  rooult  oololy  of  the  nofcllgent  aet 
of  a  third  poraon;    that  the  defendant  is  not  liable  in   ouch  oaao 
whoro  h»  had  no  e<introl  oiror  tho  person  oowraitting  the  act;   that 
a  lan-^lord  who  undortakoa   to  maia   rflp'jJLra  on   rented  promiaea  is 
liablo  for  injurio*  roaultine   froai  his  noeliijf;€<noo  or  that  of  his 
aorranta  in  making  au oh   ropalro,      Thoao  and  othor  propositi one,    in 
aupport   of  wtiio     many  ux4qu(jPtionod  aui  iori  ties   <irit  cited,    oannot 
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•ubKilttvi   la  behilii'  ol   (XttvnAunt  was   eulTlol*<iat  to   ov«ronn«  th« 
prXBi^ft  l':^olf  osi«e  whioii  wa»  undoubtedly  «»t!»bli»hi?!d,       it  wm  « 
quastlon  ol'  i'tkOt   lor   thr   trlMl   Judtf«   to  d«t«r»iln«  i'ro»>  ftii  th« 
•Tldene*  whtthcr   suoji  d«2'«n««  had  b««n   eitalQlla]'ie'!,    nnd  tia«   I'tnding 
of  th«   Judita  In   that  r«»9«at  Is   eniltl«.d   to    ih(»  susir?  w^l^^ht  «•  v« 
WQUld  be  obliged   to   ^Ivo   to    th«  Vi>rdlat  oT  a  Jury.      Tfier*  is  no 
proof  In    the  record  oth«r   than  by   lnf<?r«jKc«    in.u  the  painter  rs» 
tum<!!d  to   dsfondant's  offlco   il'tvr  obtulnin^^   the  bucket  of  water 
wLio  1  faT,    Bums  p«riaitted  ul*  to    t&k«,     ^o   cstnuot.  lBf'»r  in   tho. 
sbsenee  of  eyid<^Rct   tnat  he   jid   return,   9si<.*   from   that  in]''*r«nc« 
draw  tho   further  lnfer«ajoe  that  he  »&•  K«giifc:e«t   1«  l««vini^  the 
faueots  open  end   fu   ther  no^^lgent  In  p««»r«lttln^r  th«  gloirw  fftid^  tko 
cotton  to  get  into   th©  bowl  end  obstruct    the  flow  of  th*  ««it«r. 
It  was  for   th»   court   to  weigh  all    the  *Tld«WRce,     'Xh«  ftourt   couid 
•  ither  b«ll«Te  or  diobellfrye   froK   th<»  O'vldeRce   >n»4f>  oi    th"  WHterlal 
facts  vrhieh  were  to8tifi«'i!<.   to  t:/   tit*  defend. ant* 8  witnpRe«e.      In 
other  words,    tiie  ultimata  la»uo  w^s  on*  of  fact   lor   the   court  to 
docids,    and  def*n-ant   does  not   ar^ju©  that  the  finrtUif-   on   thi« 
Issmo  of  faot   io   olaarly  and  Biariif«stly  a^uinet  thfi  evidence. 

Defendant   also   argu^'S   that  th«  amount  of   '^ana^as  al- 
lo-^ad  by   the   court   is  not  sustained  by  the   oTidence.     iv?  hftve  t>x- 
aiained  tliie  eontention,  howe-ver,    and  find   that  th«re  Is  evidenee 
SSlBA  L^tSelSL  suffioiont    to   suat»in   th*  amount   of  dftSD^/es   allowed 
and  tiait   this  eridiimoe  is  uncontradicted. 

It  follows  that   tlie  jad^ent  of  the  trial   court  must 
be  affinMii. 

0*Cennor,   i'.    J.,   and  io'iurely,   J,,    concur. 
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R.     :.   LUBBSRa,  /     )         ' 


MK.    JUSXICK  i!.ATCiii;i7  I>^ZVSR£D  THK  OFIKIOS  0^"  TKi!.   COUKT. 

This  oau8«  WAS  heard  by  th«  char<e«ll»r  upon  •xoaptlona 
to  a  mckater's   report,      Tho  ttxosptions  vcre  oYer-rulod  an<1  tho 
OBondod  bill    iimlsood  l*or  «»nt  oi    equity,      .luclne.    ooiiipl^xinsint » 
appoalo   aiid  urges   the   ein^^le  point  t^iat  the   ilQ^lnge  oi    the  saaeter 
are  aguLnet   the  manli'eet  weight  oi'  th«   ^Tid^noe. 

Racine  nae  the  owner  oT  i:>onda   lor   the  ancutit  oi' 
$82,500.     Xheee  boada  were  secured  by  a  mortgage  upon  a  leaaehold 
•state  in  Chicago.      Ihe  bill  ol    cosuplaint   alleges  that   on  SanujfO'y 
21*  19  27,  Lubtero  represented   to  h,ieine  thmt  he  had  a  contract  with 
the  oviuers   for  tue  purchase  ol    the  leasei:iol<t   estate   an4  proposed 
that  if  Racine  ^ould   sell    these  bonds  to   him  he  vould  pay  therefor 
the  sus  of  $20,000  from  the  proceeds  realised  froi^:  the   sfvle  of  the 
leasehold   »<nd  as   evidence  of  his  obligation  he  vould  deliver  his 
two  notes  for  $10,000  ea«h  sl|^e<t  by  hiisself  and  ^illiaa^  J. 
Oallagher  of  Sterling,   Illinois;    that  h<^  vould  procure  a  releas* 
froM  aalla^er  in   favor  of  ifrank  L.   Pitney  and  Willias  C.   Baber 
of  any  liability   to  0%llrigher  on   aoMuant  of  |8,000  whic^'^  Uallagher 
had  inveeted   in  the  preeaises  throwign  Pitney  and  Baber, 

The  bill   says    tnat  relying  on    these   rr>ores«rjtation8 
and  promises,    ooaplalnact   on   January  25tb  delivered   the  bonds   to 
Lubbers  and   that  »t   that   time  Lubbers   8tat«4    to    oomnlaincint   tiint 
if  he  would  tenporarily  aocept   the   individual  notes,  h«,  i^ubbers, 
wottl*!    thereafter  procure  ti»?o   notes   for   t>lO,000   each   elgned  by 
Gallagher  '^ ^   also   the  release  find  would   deliver   the   su&ie  to   oon» 
plalnant  and   tak<>  up  hie  inrilividual  notes. 
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Th«  bill    I'urthcr   charges   that  d«f«n.1ant  vaa  uottbl* 
to  obtttln   the   aignatur«  of  Qallaghor  to   the««   dooustentt,   and   avers 
that   at  the   time  of  naklng  the  r«preaentationB  upon  mioh  ooxipl alr^- 
ant  relie«t.  Lubbers  knew  that  he  oould  not  obtain  the   eigriaturs  oT 
Gallagher  nni   tiiat  h«   could  oet  obtain  the  release;    that   these  r«p» 
resentations  were  BH4e  by  Juubbers   tor  the  fraudulent  purpose  of 
obtaining  the  bonds   from  ooKpltilnant.      The  prayer  oi    the  bill    Is 
that  deff*ndant  say  be  required  to   turn  OTer  the  boni^s,   compl^ilnant 
offering  to  return   defeniskot**  notes  and  that  d«f«nd^»nt  any  be  re- 
strained   lYom   selling  or    tran«f -xrrlng  %ht   bonds. 

The  anawer  of  the  defendant   admitted   «nt«rin^  into   an 
agreement  «1  Ui   th4»   compl.</inant   for  th»  sale  of   the  bonds   l;    eon- 
sldor'itlon  of   the   a<m  of  520,000  to  too   evidenced  by  complainsmt  *s 
promlBsory  notes   for  $10,0U0   «aeh;    averred  that  as  a  part  oi   the 
transaction   oomplninont  agreed  to  have  a  lien  of  a  Ju4,jftent   for 
#3, $31   in  favor  oi'  one  Lou  «.ay  Jtoviruw  relei&sed,  iut  denied   that 
defendant  agreed  at  any  timo   to  obtain  the  signatur*  of  Gallr^^her 
upon  the  notes  or  any  ob«>  of  theib,  or   that  he  ever  agreed  that   if 
eoffl^lolnant  would  aooept   defendant  *n  individual  notes  he  trould 
thereafter  procure  two  notes   signed  by  Galla^ier,    soi}  deni«d  that 
he  ever  agreed  to  obtain   fro»  Oallivgher  a  r- lease  of  ^'itney  and 
laber  from   'tny  alleged  liability.      XUe  answer  also   d«<Xiieit  that   de- 
fendant  was  insolvent   as  alleged  in    the  bill;    averied  that   ooffiplain- 
ant  had   failed   to  have  the  lien  of  «toGra»  released;    alleged  that 
the  bonds  were  of  little  or  no  value,    and   dsnliid   th«t   ooaolainiant 
relied  upon   iiny  representation  ibuds  oy  defendant  with  reference    to 
thr  ..Iving  of  notes   slgnM  by  Gallagher  or   the  furnlsiang  of  a  re- 
lease by  tiiBi, 

The  K^kSter   found   that   there  whs  -<k  conversation  tfitween 
Lubbers  and  Aaeine  with  reference   to  ofatainlne;   the   sl£r)atur«  of 
Gallagher,   ^ut   taat  l^ter  when   the   deal  was   closed  on  January  :?5th 
Raolne  turned   over  the  bonds  to  Lubtyors  with   full  kno^l«»dee  that 
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aallagt»«r  hod  not  and  v^uld  oot  algn  lh«  a»t«s.     Aa  csuiuiuAtion  of 
the  OTldMico    il»«loa«ii  AaclAO   ictbifyiai.  one  way  and  X«u\bcra  the 

otJa«r.      1h*  arl^li^ai   i>r>tf)»oaii.ion  ut^a  iu  writing  on  J>inuury   ?1 , 

19  27,  "vuiK    tiiat  ttallii^ar  auould  nl,^  tha  note*,  >>ub   i^t  tha  l>i,tar 

oaavaraatien  ea  ttia   ZZ^th.  \>r>i*dra   Ui«  Londa  were  dallvarad,  i^ubbtra 

•aja  ha  inlar<»«id  aoiupIi^ia»ait   UniX  Gaila^ar  wouJ^d  i^ot  a4|En  QAd  .t4»t 

tl&a  df«l  vaa  claaad  with,  tliat  vuf^arvianding,  ^./^ 

rr  -fjya  xy^5  CTa4<^oc-L,  viaa  waa  An  oix^x^t  oi'  the  builiixi^,  ^.JwTaa        ^ 

ratnar  iad«l'ialtc  aTld»a««  tandl&tf  ta   euatd4^  tUe  cancat^fci&n  at* 

coanl'ilaant  •  vaila  Alat  i*ltGi<-ya  niaa  «at  ttOJapl^XAMMt '»   etecegraphcr 

at   ilia  tlaa  nni  «ha  wrata   U»a  a^reaui^nt  ef  Ji^nuary   21at,   teetlx'iaa, 

Qorrobo rating  JUuVbara,    that  Lubl^ara  in  Ust  prca^uc^   iwld   oaupl ciifiant 

that  Oalln|ch«r  «aa  dia«»peintad  with  th«  pro^^rty,   that  he  ^M -^ 

goins  back   to  i(t«rling,  Illiaaia,  vher»  h<s  JLivad  ab^  would  aava 

nothing  to  do  with  tU«  ctaal;    that  ho  iraa  ell   it  cutlialy  'i^d  "vould 

nat  RO  into   It.     8ho  aayi-  that  KAoiae  th««>  aut^iiafttad   (aat  ho  ^ould 

taJro  dafendant'o  uetea  lor   t'ao  aoaajr)    that  dof^ciaaat   ilrat  Bald  that 

ho  w%a  not  iotarcated  an     lalt   tL^a  oi'liea   »^ing  that,  he  would  taixik 

it  ovori    that  dalcndant  latax  oamf  bi^cic  lAtd   i'A*  <,»n'loo,  vhetJ  an 

aaaigi;iB«rtt  ol  th«  Kerlg&trc   8se'-irin«»  ttia  i»i?Ads   to  4ere«>.daat  «aa  drawn 

uy,   alsn«<l   and  delivarad  hy  caja|)i«inajit«      i'uio  Bi»si^t^ent  ia  in  &ri- 

donao  ani  iacludaa  an  o^9'^&eat  on  th*"?  p^rt  ol  oo^ipluiuant   to  get  m. 

waiTor  ol   tho  A.cdrav  Hon.      dol««tdaiit  «raa  reprooontod    in   the  trane* 

aetlon  by  Attoxvcy  Wk.   A,  iiog  'A,   and  thf>  evido<ACO  ol  Kogan*8  elork 

ie  that   th«  l-<on<1.B  w«rM  p«^r»cnally  d^llTerad  by  r.^^oino  »t  £og^ 'e 

affico  in    th«    first    unrt  o!  i'ebruary.      Complainant  wrots   a  lett«rtr   to 

Rogan  under  dat#  of  January    51,  1927,   «hich,  noworor,    i«  not  ab- 

atractod*     7hie  letter  deaorlbea  at  length  the  aortgage  whlc^  aecured 

the  bon4a  and   the  leaae  whica  the  aortgage   ooYored  ^in<}   etat<-'e  the 

•aiunt   etill   unpaid  or<    the  bond'to  be   w38,5C/0,      Agtxin,   on  Fobruary 

1,  1937,    coapl  .iinant  wrotfi  Kogcui    .inotUer  lotter  (not   abetraeted)    aa 
'•Howe; 
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THE   CAPIIOl.   OARAGK^Inc.yand  )  Ol**   CHICAGO. 

WILLI AJ»  k.    CaRLHTO*, 


fcH.    JUGYICiS  JiAXCaaTT  DKLIVf,KJ6D  THiS   OPHilO*  OV  YHS   COCRT. 

PiAlntlff »   J.  iiidlson  fa««,  brout;ht   suit   In  replevin 
is  reooTvr  pos*«s«lon  of  a  Jbarmon  iourint^;  cat.     hc  at.M!l«  the  Capitol 
Oar»;-it,   lnoorpoT»t«<l,    »  corporation,   and  Siliiaiu  !ki»    Curl»!ton  de- 
fendants   to   th«   suit.      There  wae   st   trial  by  thv   court,    »)n;l  at   the 
eoaoluelon  of  ulsintiff 'c   eTidence,   upon  Kotior/i  of   the>  clef en<Jar>ts, 
there  ^ae  a  fln/'lng  of  a  right  of  poeaeeaioii  and   prop«*rty  in  them, 
upon  irhich  judtijnent  was  entered  with  tm  order  for  a  writ  of  r^tornfi, 

It    la  urged    tiisit   th*   flti'Unt;  and  JudjtjBeot  are  contrary 
to    the  law  and   the  oiaiiifeat   wel  ,iit  a 3    the   evidence.     Deffcnd%fit* 
have  not  appeared  to   ewpport   the  Judgasent,    itil   after  a  careful 
consi^erAtlof'   of  the  record  v«  conclude   ti:iat  the  a8ai^;mii<»nte  of 
error     nuiet  he   auetair.ed. 

Plaintiff  testified   that  h«  «a8  a  real   (?ct«>.te  ap- 
praiser with   4n  office  at  111  West  %'aaiiington   etrer-t,   ChicaiiO;    that 
he  vae  the  o-m^r  of   the  i;»rnf.on   touring  car   dt^eorihecl  which  ha  ob- 
tained  from  a  ttan  who  o«ei  hia  nouey  aa  pa^o^ent   lor  his  debt,    raid 
that  he,  plaintiff,   nlaeed  this  oar  in   the  C;&pitol  Garage,  Incor- 
porated;   that  Wiilian  k,   Carleton  was   the  o»n«r  of   that  gar^kge; 
that   nlalntiff  had  loaned   Carlffton  laoney  upon  stock  In  the   cor- 
poration;   that   Carleton  was  a  ternuit    ix^   certain,   propertj^  of 
plaintiff  in   Kvanston,    illinoie,    nnd  "^a  indebted   to  hla  for  about 
•  year'e  rent;    that  he  aeJied  Carleton   ii"  he,   Carl«ton,   ooali   aall 
the  ttvcatM  ear;    that  Carleton    toll   ai^   to  briu:,    it    into  his  garage. 
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%•   th«r«  was  plenty  «1'  rpon  tncrv   »n^    lixmt  he  v/ould  not   onarge  hla 
Ml/thing  for  it  and  that  h*  would   sell    it   lot  ais.     Pl>»intiiT  fur- 
ther  tcstillcd    that  h«  told  Oarl«toB  whert    th«   car  waa;    that  Carle> 
tan  want  and  (^ot   it   and   pl«ie«'l  it   it.   the  gHr«g«;    that   bob^   time  in 
karoh,  192a,   a  iir.   GraJ*f   Boia  the   car  for   ol&intlff   to  a  iir. 
Bower* ,    ttnd    that  plaint iir  gare  hira  a  I«tt«r    to   the  Capitol  tiaraffo, 
Inoornorated,   regueetint;  that   the   oar  he  glTon  to  'n.r.   Oraff;    that 
it   ref  leed   ao   to  do   nni  plaintiff  was   tol.i    that   the  garage  olaliaod 
etora^e   feca;    that  plaintiff    tried   to  get  In   touch  with  Uarlcton 
but  he  wae  not   around,    «o  ol'&intiff  hroUi^^t  a  replevin   suit. 

im  oro«8-«xaibinHtioa  he  further   etstted   that  Carleton 
did  not   pay  him  any  aonoy  on  hie  debt;    that  h«,   plaintiff,  had 
nerer  agreed  wltn  any  lady  that  he  would  pay  atoragi*   for  the   car, 
had  never   taken   the   oar  out,  had  never   e;iv<m   auttior    ty   to   any  on« 
to   take  the   ear  out  an^I  had  nevor  ordered   any  g&o  or   repair*  on 
the   car;    tnat   If   the   oar  had  teen  out   it  was  used  ty  eorashody  In 
the  garage. 

Helen  L,   £t.in,.,  who  was  called  under  eection  33  of   the 
Municipal   Court  act,   te»tifi«^d   that  she  wae  a  part  owner  of  tlie 
defendant  Capitol  Garage,   Incorporated;    that   ahe  ljou<iht  her  eharea 
fro*  t»illl^m  a,   Carleton,   who  wae  pr^ei.lent  oi    the   corporation   for 
awhile   after  it  wae  incorporated.      Sfee  aaid   eh©  eav   pl^i^intiff  Imt 
oa«e  and   that  was   some  tiu*   in  Junt,  19 '^7,   liefer •   the   trial,  hut 
•he  did  not  reaeanber  the  d»te;    that  defendant  drove  into   the  ,;ar- 
a«e   in   a  Csulillae  and  asked   for  kr.   Carleton,   ivnd  she  infonaed  hln 
Carleton   ^ras  not  there  at   that   tiae.      3he   said  she   told  hi»  it   cost 
♦lO  a  Bonth  for  garaga  ■tora«;e   for  hie   car,    and  that  he  drove  away; 
that  she  did  not  hear  hi«  talk  with  if.r.   Carleton  About  l<sttln^;   the 
oar   stay  in    the  gar  Kg*  without  any  chaxgt   ^nd    that   shc^   Hd  not 
know  whether  Carleton  owed  plaintiff  any  aon*»y;    that  i^r.   uraff 
brought  a  letter  from  <vr.   Pace  asking  for   the  taneon  car;    that   she 
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to^d  hl«  h«   coul  X  hf*Tr    th«  oar  art''>r  hr  pi^id  the  atoraev  «»•£  o  th«r 
oneta;    that  OralT   iiald   c:ftrl«toa  svgreed  not    to   chsirg*  pljaintilf   atiy 
ttor»<«,   but    ph*    tol.^   hlji  Csirlrtcn  had  nothlxit^;   to   do  nit),  it,    n« 
she  was  th«  own»r;   that  h«  vent   ivrnj  jand  the  ne^^t    tiiin»;  th«   csir  wa« 
replevied.      She  testiflsd   that   she-  owned  aiost  of  th*   etook  in    the 
Capitol  Qar&ti«;    that  th«  iarfiiOB   oar  wa«   in   th«  garage  for   ten 
months  at    vlO  a  montU,   hix?    thftt   thp   bill  was  then   lir-l.fjO  -    JlOO 
for  etore**,    t^lC   for  gaa   »nd  oil    and  HI.  5     for   rvr^uirti,       n   croaa- 
eiaainatloi.    aJie   atatod    that  piaintii  1'   dli  not    tfaJtft    tt;e   car   out   at 
any  tine  but   Bcnt   acaeone   elae  to   ue«   it;    th-it  nc   one   ii-;  the  >35ir« 
«ge   eTnr  awed    It;    that    ohe  tiOYer  isade  any  desiaji<1    for    the  payEir-nt 
of   the   storage;    thttt   she  did  not   agree  to   l«ft    th«   oar   etay   in    the 
garage  free   an'J  nerer  heard  fer,    C>arlptoia   ttgret'   to   Ifi^t   it   stay   In 
the  gara^ie   free,     tJhe   fuxt^^r  tcatiried  that  Ut»   Carleton  y&s   in 
Jiinneapolla   and   that  he  had  nothing   farth^-r   to   dc   -with   the  garja^e, 

rhc  ground   for   the  motion  by  deferiJaiU*   cjig   th^c    clnoe 
plaintiff  himself  testified   th?iL  het  sold   the   car  in  iiaroh,   1323, 
and    therefore    iid  not  order  repairs  after    uiat   timff,    plaintiff  h»4 
no    right   to  aaintnin   the   action  becnuse  he    -fas  not   th«   own*r  of   the 
car.      Plaintiff   stated  ho^STer   tiaat    the   &uX^  v^^s  not   to  be  com- 
pleted until   he   'ieliTered   the   ear  to    the  purci'i.aaer,    ^xn.i   the  ur, con- 
tradicted erldetfjca  in   the  record  tends   tr.    show  tbrit   plitintlff     j%9 
unable  to  make   delirery  to    the  parchaeer  beeauee   of  def  ^ju'-jitp  ' 
refusal  to  del Iyer  up  the   car.     Ih?  oourt  therefore    erred  In 
granting  the  sot ion. 

I^or  thff   errcriniicsti-dl   the   Ju-lgaent    la   reversed   and 
the   oauaa  remanded  for  another  trial. 

O'Coni.or,  P,   J.,    and  iic^^urely,   J.,    eonour. 
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MORHIS  oCLDkAH,  ) 

App  All  Hilt.  ) 


Ma.    JUli'nCK  kAICiUiiXi    d^IVKKSD  XHX  0iPX8l0£  OF  THE  GOUHX. 

Plaintiff  ikiiTSitm  »uttA  4«fAnA&c!t    >ol <1i&4n   allegine 
that  on  0«o*nlB«r   33,  19S5,   h«  was  •  duly  llc«ns94  r>^<il    «9t«ite 
broksr  in  Chieitgo;    taat  Goliru«n   ^t   tinkt   tia«  arid  j^liO*  requadted 
hl«  to   find  a  purohaa«r   for   ocrtaia  unlffiprovod  property  agreeing 
to  paj  A  reasonablo  coioitiiaAiou   therofor;    th.iit  on  Xt^cftmber   24th 
plaintiff  proourod  nuoh  purohaaer,  one  Mary  i^l-as,  who   offered 
to  purch&ot  at   th«  price  for  wkiioh  plstintiff  a«r«v?d  to   sell   an<l 
who  vao  ready,  villing  and  abl«  to   oonsuimate  the  purohHitf),   but 
that   dof«n-1ant    failad   and  r«fuB«d   to    aell .      H«   !%ll<!fg«!S   the  f^ir 
and  roatonublo   oharg«   for  serTices  as  brok«!r  to  b«  ^1^495. 55> 

In  his  affidavit  of  ra«ritt  defecdaut   denied  tiiat  ho 
roqu*»t«d  plaintiff  to   find  a  puroii%i»or  or    <snt<»red  into   any  agroe- 
■«»nt  with  hi«   concominj(f  the  property;    4«nlfjd   that   he  agreed  to 
ftij  any  «u»   for   o^x^ioeo  ao    Jlegod,    -ind    r.T«*ri«d   that  -'it  th<?.   tioie 
plaintiff   claisavl  to  haTa  produced  too   purchaser    eaitl  nro^iorty  had 
alroady  boan   boI-*,   mi^   that   any  allegod  eft>r  tc   aeJl  by  dofendant 
was   rovokod;    donifd   that  kary  Bolaa  was   rtis^y  'Uid   tfillint;  to   pur- 
slane at    thft   tina  all«)g9d  or   that  anythin,^  w&e  duo   for  plaintiff** 
•orTlcesi, 

Xhore  was  a  trial  by  Jury  nd  a  vordlet  lor  plaintiff 
in  tho  oua  of  |1,49S.33,  upon  <rhicti  tho  court,  over* ruling  def«nd« 
ant's  ffiotlnns  for  a  nerv   trial    ^nd  in   arreet,    erttorod  juijcont. 

It   is  aTi^ued   that  on   tho  aneontra<$iotcd  ovidenee 
plaintiff  coal  1  net  recovor  b«-«auae  no   contract  bi>tw«en  the  pro- 
posed  purohasor  and  defendant  was  ewer  oonsusu>,ated(  beeauso  it 
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dota  not   anp«ar  th«  own^r  and  puraliaier  «Y«t  ai^aftd  upon  tbo  torms 
of  •»!»,   b*eau«<'  Uio  oYid«no«  wcit   lD«d«tQU&to   to   «Btttbll«h  the 
n»e«8«ary  fnet  el'  tho  ability  of   th«  purohioor  to  buy,   b«oftu«e 
plHintiff  vaR  not  faithful   in  the  perforcanc*  of  his    lutloa  a«  an 
agtint,  b«eau«»  th«  proof  a«   to   the   amount  «l°L«g«id   to  \>e  du«  waa 
InsuffioiRnt ,   «n4  beoauae   th«*  aourt   <»rrefl   In   -^jiving  Inatruotlona 
at  the  rajueat  of  r>lwlnttff. 

Iha  eviaenee -ia  in   oonlliot,   but  holding  (  ua  w©  auetj 
that  the   laBue*  of  fact   axe  oettled  in  f  ^Yor  ol"  the  plaintiff  toy 
tha  veraict  of  Uie  Jury,   tho  proof  aiiowa  plaintiff  was!   r  duly 
liaenisadl  real   eatate  brokor,  hrtvin^;:  i:.  ^^oy  one  Hysajn  Mj^vreua; 

that  diafeudant  waa  the  o«n«r  of  oertaln  vaosmt  r^al   estate  in 
Chicago   altuated  at   the  northw««at  oornor  of  63rd  street  and  jua^mdale 
aTenu<?:    that   defendant  had  an  of  floe  with  ha,rks  A  Uowpany,   who  were 
in   the  real    «stato  buaineea:    that  he,    througix  converaatlonu  v.'ith 
HyB»n  korcue,   requested  plaintii'3'  to   find  a  Tsurchaaar  for  hi:;  v&ennt 
real   eatate  nt  the  prlca  of  5142, 5.>  a  foot,    tha  purchaa'^r   to  .-aaice  a 
deposit  of  $3,500,  j(ao,OOC  etktii  to  he  oald  tttion   QoEipl«^tion  of  the 
aala   and  the  defendant  to   talte  a  mort^iage  on   th<i  prcpsrty    ^je   in 
t-ffo  years  at    ei»  per  cant  interest   for  th?  balyios  of  the  pur'ehaaa 
price;    that  Mas  Bolaa  waa  a  client  of  Ey&an  Parous;    that  :karQtte  set 
defendant   at  itarka  &  CoBipany'a  office  .>w  Friday  atonilng,   uec^^satoer 
33rd,   at   ten   o'clock   a.*  d   told  defendarit   tn%i  he.  vould  brin^  oral* 
kias  Solas  with  the  oheek;    t}i»t  he  then  went  with  i^les  iiol»a  to  the 
Pioneer  Iruai  (it  iiavin^ta  DanJc  ana  ^^ot  a  oartified   ch$ek  for  ^J^S^^co 
and  went  b»ck  witii  pl&intifr  and  tiiae  fiolc^a  at  12:15  or  12:30  and 
then  waited  at  J>^arka  ^  Company  until  about  1:45,   ^en   the  b'Uik 
olosed  Jor   the  ds^.     iarcue   csdied  deftniMtnt   eeverfci   tisiec   about 
the  aattar  and  talked  with  his  by    'paena  at  about   ten  o'clock  3aitur* 
day  night,   wh<tn   defendant   said  that  he  was  busy  but  would   see  hiss 
Monday;    that  ^aroua  aaw  defwsdant  a«sAin  on  Monday  about    twel-va 
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o'clock  noftB,  when  4«fttidant   oald   that  he  would  ••«  hla  a^alji  In 
a  ooupl«  ol'  days.      About  a  wooic  lator  daftmdant   told  him  th«  deal 
wao  off* 

Aa     a  Bat  tor  oi*  f^ot,   tKo  OYidsnoo  dlaeXooos  without 
oontradlctlou   that  on  Doootabor  24,  192S,   dafondujt   acia   the  prop- 
trty  to   Cornelius  H.  Varrand,  Marks  »  Company  acting   as  brokers. 
Ths  oortli'iod  check  of  i'iss  Bolas,  dram  as  of  r^ooeniber  S6,  19S&t 
to   the  order  of  def  er^iant  for  $3, SCO  and   oniorsed  as  deposit  on 
the  purohaae  price  of  the  property  deBorib«a,   i«  lr»   pvideno*. 
The  check  was  issued  a  few  minutes  after  twf>lTe  o'clock  on  Deeest- 
bar  :?4th,   and  as  all  business  was  closed   at   twelve  o'clock,   it 
was  dated   as  of  thn  following  l«onday,   the    ;?6th. 

ths  jury  was.  we   think,  Juatiflod  in  oon6lu<5in|:  that 
defendant  fail«<*   to  rae«t   the  proposed  purohseer   for   the  purpcpp  of 
avoiding  the  transaction.     Plain ti if  did  not  have  an   txolueive 
right  to   sell,   and  if  the  owner  hlmaslf  or   »ok<»  oUier  broker  had 
found  a  purchuair  ready  and  willing  prior  to   the   time  plaintiff 
notified  defendant  that  he  had  suoi>-  pureixaser,  defendant  would  not 
haYe  been  liable  to  plaintiff  for  oc^maiisRiens.     It<|.^,i;en,  ▼.,  Wyatji^ 
41    111.   App.    487;  Bnrant  v.  yalaier.   171   111.   App.    2X3.     On   the 
other  hand  where,   as  here,   dofeiiaai.t  was  notified  by  the  plain- 
tiff that  he  had  prtcared  sucr.  purchtiser,   deffeRd'Uit  coul'?  not,   by 
refufllog  to  meet   the  purchaser,   aft«r»urds  jt.ucc«>fi8fally  defend   on 
the  ground  that  the  contract  had  not  beca  comoXetoA   (\s  to   essential 
terns.     The  cases  therefore  which  defendant  cites  to   this  point 
{rift,  ^tte  V.   Hetek.  184   Hi.   Apt).   12,   (snd  3tgin  t.  kci^t.ncy.   313 
111.    34)   ?ure  net  asplicabl«. 

lellher,   in  view  ef  defendant's  awcidancs  of  the     pur- 
chaser,  ''c  we  tbin*    that  a  fjreat  deal   of  attertlon  should  be  pj»id 
to  his   contention   that   the  evidence  fails   to   aaew  that   the  proDomad 
purch'iser  was  able  and  willing,     l&iss  Belas  produced  a  certified 
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ek«ek,   ani  if  tt  hmd  net  l)««n  h<r  Intsiiticn  to  purd;i>jui«  th«  property 
at  the  prle«  nauned  it  vould  b«  diffioult   to  undorBtand  i^iay  she 
voul4  viau  to  put  up  bmr  oheok.      Th»r«^  1«   prji  evld«AO«   aul* 

ficlcnt  te   Bhov   that   sh«  vap  a  r»f(pon9i1ul«  pt^tty ,  t^ct  that 

Atfandnnt  was  abl«  to  sell    the  property  on    tJa«  etttu<^  m-   <i.t  a  higher 
prlee  than   sh*  v«.a   to   pay,    ^Jileo   ins^loatca    that   sh«'  waix  not   vlthout 
talent    in  bueinees  matters. 

Ker  are  we  lis.pres»«d  trith  the  ecntoKtloti   Ihal  plaiu- 
tiff  »ae  not   faithful    In  the  pf^rforaiuice  of  hla    duties  as  uii  !&c«nt. 
Defendant  knew  the  prospectlTe  purch»iaer  ■m.t  a  olleBt  ol  Ujiaan 
Karcua.     koreover,   the  owner   fix*<!  the  price  upon  adTice  of  aT. 
iLarke  of  Karks  c>.  Cobtpany.      It   la   apparent  ht   <!iA  net    rely  upon   the 
plaintiff  In    thi«  reepoct  taid  that  hie  «re.ployaent  of   the   plaintiff 
did  not   ccntmaplate  serTloet  in   Uiat  r«g{iri. 

Defendant  alao   oontende  that   the  evldonoe   Aooa  uot 
suetain   the  datci^^ee  allowed.      However,   th«  alldgations  of  t'a<s  state* 
aent  ef  olaim  are  fall  and   oosiolete  in    t5ia.t  r-'.ati^ot    .and  are  act 
specifically  denied  by  defenriant  •»  affidavit  of  tiorite.      '■©  think 
the  eTid4mc«   la  prlica  f ucty   euffloiffnt. 

Defendant  alerj   complains  of   sin  InctruGtiori  by  which  the 
oourt   tolT  the  jury  that  if  it   found  fro®   a  preponderance  of  the  evi- 
dence that  def«i«^.'«it  re?iu&Bt«r!  ti:(j  plAlntJ. I'f  to  ofctain  a  purchaser 
for  the  resl   f  state  in  qufestlon  at  a  total    price  of  ^^43,177,5..' , 
#20,0(tO  to  be  ociil   in   cash  and  th«  bfslsnce  by  the  ex«cution  of  a 
purchase  rsonay  morttrage,   iue  oc   or  before  two   years   aftftr  rfate  of 
sale  with  interi^nt   at  sir  per  oent  p«>r  annusi,  subject  to  prorating 
of  toxet?  and  nssesacients   for  th«  year  19 ?5,   tind  a^re«d  to  pay  the 
plaintiff  for  hie   services    Ui*   fair,   r«a»onuble  fmA   custoiJiary 
elttrges  therefor;    thui  plaintiff  procured   such  pu^'oiiueer,  who  was 
re»<dy,   able   and  willing  tc  pay  the  eiiid   price   'ind  on   the  teres 
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•pcelfl«<1:   that  plaintiff  us«d  hit  efforts  in  inooa   faltk  to   eom- 

9l«t«  th<*  n«gotlatioii»  and  In   oo   dtolAf^  acted  sol«Iy   ix.    tiio  lnt«r«i«t 

of  dafonAant;    that  plaintiff  wa»   the   afficleut  said.  pro(suiiA£  e»ua« 

in  olitaLnlng  th«  purohaacr  and   that  hl»  Bcrvicea  had  not  been   t«r&il- 

Bated  prior   th-rrtOf    than    t>i<»lr   v«riict   should  \>«>  fcr   the  ;;l.iintiff 

although,  it  Bight  apv«ar  that  defMndant  refutie-l   to  go  on  r^lth  tha 

•ala  and  alti!.oui;h  it  otitiht   further  appear   that  the   ^iefendunt  had 

net    executed   any  wrillub  or  4';iven  any  vri^tMi  authority  to   the 

plaintiff  to   coneu&uu&te  the   sale,      it  ia  urgerS   ^A^uinet   ikxiu  iustruo- 

tion   that  it  reoogniaea   the  pro  rating  of   tiUkea  <ak<i  a8£!«)Bac^«ii.ts, 

althoug);there  it  no   OTidenoe  in   the  record  as   lo  «fh«ther  the  t  -xoe 

instruction 
wero  to  be  prorated  or  aasuned  by  the  purcaaser.      xi    in  ur(.;(<d   t:'ii«     2 

is  erroneous  on   the  aut<M»rity  of  PQwdi|y  t.  .i;'.i».lBi,fj,.   287  ill,   42 j 

yerbee  ▼.   Davis.   2i.v   ill.   j%p^,   57a,   and  jbuloah-j  y.  fejiiord^    ai3  111. 

Aop,    423.      Ae  we  hare  already  poiiited  out,   d«f«ri<i«ait   ia  it.  uv   nosi- 

tion  to  urg#»  that   specific  iteai«  were  not   attreM  upon  iti  s*  Kp*«ifio 

eentiact   since  his  refusal  tc  meet  the  pxoroued  purijihaersr  rendered 

sueh   agreavent   lapossiblr.     it   is  true  there  is  aoxuxuii  lui   the 

reeord  that  juetiflee   the  raf«reiice   in   the   iiistruotione   to   taxes 

and  ase««8uents,   but  we   tuink   tiie   error,    if   airor  it  *&»,  ^as 

hamlese, 

A  careful   examination  of  th»  i«aord  Itt^.i'vos  uu  without 

doubt   the  jury  returned  a  proper  verdiet   smd  that   th«  Juu^Mient 

«)tered  oa  the  rerdict  is  in   eubsiuttoe  just.      It  ie  tn«^rtifore 

affirmed. 

A^i'lRiy;!). 

O'Connor,  i*.    J.,   and  iioi>ur«iy,    J.,   concur. 
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,1)  THK   OPIKIQH   OF  TKS   COUIJT, 


On  C«tt«b«r  xa«  19^7 f  oa  a  shixd  trial*  a  Jury  returnod 
a  rare  lot  flmSlBg  th«  le^^two  for  plaiiatiff  ami  aainesslag  Mr  AumLgMtm 
at  $10,625 tSO.     On  KoTMd^r  19*  1927»  th«  «>ourt  antor«4  Jtulgiaent 
upaa  the  fviiiGt  aj^aiaot  Aeffisdjuats  awS  tlvsy  aued  out  the  present 
writ  of  arror* 

Tha  aatlcmt  in  aaiwBMiit >  «%b  omnnttiMrad  as  Saptaiabar  SO, 
1920,  In  tha  llfatiMO  of  V>llila»  C*     ialaff ,  a^ftlnst  fire  dnfandeuata* 
▼!&•,  tha  thrao  saaibara  of  said  flra  and  '^v  J*  K^aagar  and  i^*  ?• 
Harria*     Tha  dadai^tlai  oonaistad  of  tha  owaaon  oovnts*  to  whioh 
pleat)  of  tha  gaaaral  lasua  wora  filod* 

On  iiaj  25»  1922,  upon  iMtlon  of  d«r«i»:t>jiteir      lelrff  filed 
a  bill  of  partlottlara  of  hia  olaim,  at^itlag:  in  vubt^ti^nott  that  m^rXy 
in  tfea  year  19i:n:,  he  itald  to  aald  firm  tha  aua  of  l;ll»040,   la  full 
pajMtat  of  oertalB  aectirltlaai   that*  while  thay  wara  oviwd  )»y  hla 
but  la  the  flm'a  poaaaaaion,  tha  three  co-pi«irtaera  moA  Fvruei^r  anA 
larria  iaproiMtrly  aad  wraagfally  uaad  than  without  his  eonaeatt  and 
*%radad  on  tha  aanot  or  otharwiaa  aiaapproprtatad  thaga»**   so  that 
all  of  than  wara  loat  to  uiM|  thnt  Kruagar  axeeutoti  tha  tradaa 
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thrcwch  Harris  aad  sAid  flm»  vhlch  tlum  was  «acaa*d  la  a  etook 
l»r9k«rftge  ¥usla«ea  in  Chio«c«|  aJB^  thet  all  of  tlw  tfefentfMitB  w«r« 
eofnlaast  of  an  Id  vrroagful  and   iaipropor  a««llA£B  and  of  aaldi 
"^eonvoralon  or  adBe>p})roprlatlon'*  of  ar^iA  eecurldloa* 

In  i>oc«aiMir»  1922 »  tbero  vaa  a  trlrd  before  a  Jury* 
tfwriat  vlilcli  r  lolaff  toetiflod  a«  a  wttnoss  Mid  other  oral  °twl 
doetuntBkary  oirid«iMO  was  Introdueod  In  hi*  bohalf  #  and  upon  hla 
aiotlcti  tho  ault  iraa  diaalaaad  aa  to  Kruefor  ejnd  Harris .       t  tlM 
eoBoluaioa  of    'lolaff*  a  orlc^^neo  and  upon  aiotloa  of  tho  r«nainiag 
defendanta*  th«  court  ln»truot«d  the  jury  to  return  a  rordict  in 
ihoir  faror*     fueli  Ttrdiet  vaa  r^tum^d  and  Judfaant  eatored  tbarooa 
a^nlac^t     lolaff  for  oosto  oa  l>«eftaa»or  27 »  1922. 

On  April  4t  1924 »   n lolaff  nttod  out  t>.  vcrit  of  orror  to 

rererao  the  judgaont»  and*  on     prll  S3f  1924*  Ids  deatli  bein^ 

au^estodt     naa  P*     lolaff*  adalalatratrlx  of  tola  o«tat«»  «oa  aub* 

atlttttod  ao  plaintiff  la  error*       raoh  prooeoiilaco  thartinfter  vere 

had  la  this  eppeliato  coart  thi?t  on  Velmif^ry  3*  192&t  the  jadgBsaat 

agalaat   :  lolaff  of  DeeeallieT  27*  192S»  was  roTeraod  aab    thr>  ciass 

raaaadod  to  the  olroult  court  for  c  no«  trial*     (ivlola,ff  t*  Bonnftt/i 

2M  111*    'pp*  643*}       Th«  deoialon  vtsa  rendered  by  a  divided  court* 

Xa  the  aajorlty  opiniott   (not  published),   it  is  anid   la  parti 

"All  of     lolaff* a  treaoactioBW  irlth  Bennett  ^  Co* 
oeeurred  withla  a  p«?riod  of  alx  aonths*  and  within  the  six 
Bonthe  nozt  preceding  the   cenraoaooncat  of  his  suit*     Hie 
position  on  the  trial  «a«  la  BUbetanoe  thnt  Bennett  &  Co* 
h:v    unl  A-ftf ully  oonxrerled  to  ite  ovm  uee  ■sioney»  and  eeeurities 
91'   Che  prooeeda  thereof  t  vrhich  la  e^iuity  aatS  good  conecienco 
should  be  retaraod  to  hiaii  and  he   took  th0  further  poi^ltion 
that  all  of  the  traaaactioas  (excopt  the  first  oao  when  ho 
parobased  the  »  id   eecaritieffi  outrlcrht)  vore  gai&bliag; 
traaoaotiooBt  la  viol$>tian  of   the  profrlei^DS  bf   seetioa  133 
•f  the  Crlaiaal  Code*  and  th(\t  the  aeaey  or  securities  loot 

by  ressoa  of  oal«^  traaaaetleas  oeuld  be  recovered  back  la  aa 
action  of  aaoiaapsit   (as  was  thle  action)    for  aoaoy  had  aad 
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r«eelT«d*     *  *      -Xtcr  reTievlng  th»  WfiAvno*  w«  ar«  of 
tht  •pinion  that  the  tri&l  otmxt  erred  in  iasitruotiac 
tha  Jur/  to  rind  tha  ioauoa  la  fikTor  of  Beimott  &  Co«, 
ant  la  antcriag  4«<i9Mnt  upoa  thnt  T»r<liet*     Thsra  «a« 
•ttffioiaai  OTitfciBOOt  «•  thinkf  tending;  to  show  an  walawful 
•oaToroioB  oa  th>  part  of  Bennott  A.  Co*  of  aoaa  of     iolaff*o 
moa«7»  or  tho  proeoada  of  aeao  of  hie  aaearitioa«  aadf  alaOf 
th.  t  Uonnett  k  Co*  waa  Xiaiblo  aa  a  *wiBnor*    ia  aald  aaayapait 
action  imdor  tho  proviaiaaa  of  aaid  statute^  aa  to  ro«ittiro 
tha  aubaiaRiea  of  tha  oaso  to  the  Jury** 

ftor  tha  onao  vns  radocketod  ia  tha  olreuit  eourt  it  vao 

ordarad   that  tha  oi  uae  prooaad  in  tho  aaaa  of  Aana  I**  -iaiafft 

adaiaiotratriXf  etc**  ae  iJlaiatlff  •     More  thaa  a  jm.T  tharo(^ftar» 

OB  May  7*  191^4 »   aha  v&a  giTea  leaTO  to  v^ithdraw   the  firrt  till  of 

partieuXara*  and*  ttpoa  defond&nto*  aoti«9i*  ordered  to  file  a  new  one* 

In  thin  tuervi  hill  of  particaXsirat  filed  l&fi^  18 »  1926  • 

aha   atated  in  aubataaca   thct  early  ia  tho  year  1920,  William  C* 

siolaff  hogan  a  eourso  of  dealings  with  defenfinata*  «he  vera  **brokar« 

In  Btooka  and  gre^in'*   in  Chior^oi  thft  ia  MKrcbt  1920*  ho  paid  thaa 

by  throe  ohoeko  tha  total  stas  of  4ll»oao,  «rhich  corered  the  parehaoo 

priee  of  certain  ehnrea  of  atoek  bought  by  thfi«  for  hie  ««.eooaBtf 

that  aoao  of  the  eertificatea  for  tho  aharoa  «or«  retained  by  thea 

and  others  deli'rere<^    to  hia«  bat*  aa  to  thoeo  doliTOred  to  hla» 

*all  eTontually  fouad   thoir  way  back  to  thea*"  and  all  of  the  ohs.ros 

repreeeated  by  snld  e«rtificutea  "^woro  »fterwtirda  sold  or  diapoaed 

af  by  defendants •  or  olalaod   to  hairo  been  aold  and  diepooed  of  by 

thea*  aa  eridenttod  by  their  ati^tesioBta  iat^ved  fron  tirae  to  tiBie»  and 

the  prooeeda  of   aaid  eftlea  vrere  ereditec    to  afiid     ielnff's  acemaatf'* 

that  Bi\iA  eredlta  "uroro  applied  to  hie  leat««e  Buffered  in  tyadiag 

with  defendunte  ia  etoeka  and  gri^ia*  and  ia  oflaaBieeioaa  on  purohaooa 

aad  aalea  of  etooka  and  grain  r«>cGiTed  by  thoa  aad  charged  to  hia 

I    aooowiitf**   that  ia  said  tradea  hie  total  loaaee  aaounted  to  «999eo»9C« 

!    tAdoh  wore  iacarred  through  the  porehaaos  aad  a&lea  of  atoek  s  and 
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gralB*  9t  whloh  no  d«liTerl««  «Ttr  ««r«  aftd«|  aad  Uial  "it  was 
Intended  by  aalil   '  ItlaTf  and  dtf«nd«ata»  &t   th«  tint  of  making 
eontrnotB  oomeenUna  said   atooka  aod  greiin*  that  tha  opfclonst 
whaneror  axaralaa^t  ar  tka  eontraota  rauultias  tnarafroa*  etaouXd 
ba  aettlof^t  not  by  raoalpt  ar  dsllTery  of   tha  property  inrolTadi 
but  by  tha  payssnt  only  of  dlf^ereaoaa  in  prices   thereof*" 

In  Dftceabar*  1926*  thara  waa  a  aeaoad  trial  of  tha  odaa» 
raettlting  in  tha  diaoharga  of  tha  Jury  baoaiiaa  they  were  onable  to 
agraa*     lurlag  tha  prosraea  ol'  thaw  tri«.lt  an  bar  notiont  plaintiff 
waa  givaa  la^Ta  tu  file  an  aatendaoMt  to  her  bill  oi   p»rtiouI»ra  "by 
adding  itaaa  to  eonfom  to  tha  proof  intro<itt««»e  in  ericenee*"     By 
thla  anandatantf  filaci  iecratbar  ^5,  1926t  there  wca  Mdded  to  tha 
total  of  £ll»oao«  Kentionad  in  a&ict  nav  bill  of  particiOnre*  "psroeeeda 
of  bhIc  of  righta»  |271*2St  an4  dividmae  on  atock  r««<3iTad  by 
defendnnta  on  -  ialaff'a  a«eount*  staking  a  totea  of  -rlOt^^VA^B*  in 
that  eomvectioni*'  meO.  plaintiff  re^iuastad  that  aha  ba  pamltted  to 
ah««  a  dednetiMi  of  tl76.C«»  bacfeusa  of  net  prof  it  a  on  grain 
trftnaactiopat  making  tha  n«t  ajaount  clckiaed  of  $10,8^*50« 

On  the  third  trial  tha  Jury  rcturntsd  a  ▼erdiot  for  plain- 
tiff t  aa  abore  nantioned^  for  cl0ttf23*30,  i»hich  ia  $2QQ  lass  than 
her  net  oluixt  aa  lada  ia  her  n«v  bill  of  pArtictilara  &a  Attended* 
Tha  eridenoa  intro<:iaoftd»  oral  and  e,0ovmsntis,vj»  ia  voluioinouo* 
Plaintiff  intro^aoad  dcfcndanta'    conplate  ledger  record  of  oialaiT  *a 
account,  and  called  aa  witnaaaoa  in  ccnnaotion  tharavith  Frank 
Ra#nar»  defendants*    boekkaaper*  and  aeorga  J*  5ichol»  a  pablio 
accountant*     It  appoara  that  from  H&reh  1S»  1920>  until  Augnst  a5» 
192G«     ialaff  OMide  through  defandante  111  different  purohaaaa  of 
atoeka*  and  87  aaloe  dispoaiag  of  all  the  atook  puxchaaed   («ith 
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oiM  •x(i«ptl<m)»  mnA  that  all  th*  lo»ii«s  conpltbiiMd  of   r«t,ult«d 
fraa  th«««   trad**  la  «took««     It  al»«  Appear e   th&t  froM  Jumi  7*  1920 » 
until  about   /uffttst  31»  ivao*  ^Plvlaff  Mtdc   through  dofcndoMto  MUgr 
PMrefcuiooo  aad  o&les  of  (prnla  for  future  dcllvoryt  mm  tlutt  as  o 
roBMlt  of  all   the  (prala  trtaioaetletio  thtro  vao  a  not  gain  to     lelaff 
of  :i;17A*oa«     Or^x  dofendonto*    ohjeetloBt   the  oourt  alloooU  sprtigfkjf 
of  tha  tOfltlBOny  of  ^iolaff  glYon  on  tho  flxnt  trial  to  ho  road  to 
tho  Jury  hy  tho  oourt  reporter*  who  hati  tnken  down  hie  te<!)tliDoay  In 
ahort  hand  at  the  tlaot  fron  hie  notoo*     &oao  of  that  tentlmeajr  w«o 
to  the  effect  that  in  all  hie  etoel:  tranw»a2ilon»  elth  dnfend&ato 
(except  ae  to  the  firet  traneaotlon  in  »areh»  1920^  when  oertftln 
etecke  vero  eetually  dellTered   to  hl»)   It  eae  not  hie  li(itentl(»s  to 
take  or  BMke  dollTeriee  of  tho  etoeko  hut  only   to  tr«<;e  for 
"dlffereaoee**     There  vae  no  erldftneOy  however*  th«it  ho  ever  adylood 
defoadaate  of  sueh  Intention  on  hie  part*     Other  testimony  of   /lelaff » 
fflTon  on  the  first  trial*  was  to  the  of  foot  th<!:>t  during   the  tlaoe  of 
the  smln  tranenotlone  he  did  not  have  a  varehouse  or  <«tor»so  plooo 
where  he  could  <?tore  47»O0O  buehela  of  corn  or  Bt,QOO  hueholo  of 
oats»  and  thnt  prior  to  the  traaeaotloio  with  disfend<^atii  he  had 
never  traded  T^lth  aqy  broker  or  oatnralBelon«iBaB»  had  n&v&x  hefore  hoea 
In  a  brokerage  office  t  sind  had  nvfx  been  infor»ed  of   the  rules  of 
tho  Chicago  Board  of  Trade  or  of  tho  5ew  York  or  Chicago     took 
oxohangoso  It  aleo  appo^ro  thnt  oa  oaid  flret  trial  defeads^nto* 
attorney  walrod  orosa-eiCBaln^.tion  of  hla*     On  said  third   trial 
plalatlff  aleo  oalloA  an  witaeoeoe     illlam  J*  Kniger  and   '  •  ?•  Harrie* 
who  orii^iaally  had  boea  ando  oo^efRndaate  with  er»id  throo  eo^pnrtaere 
of  Bennett  I:  Co*t  and  who  were  not  called  no  wltaeoeoa  b,v    iiolaff  on 
the  flret  trial!  and  on  e«id  third   trial  two  of  tho  defoadaat  fira» 
Traak  J«  "Albert  oad  Jaaoo  S*  BoMMtt*  teetifiod  la  their  own  behalf* 
aad  their  testlaeay  toaded  to  eheo  that  said  flrait  la  all   Ito 
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tfadlngs  vlth     lal&fft  Ivid  bo  sueh  iBtantion  ae  taottfieA  hj  '  l*l«ff 

that  «uoh  trnd0«  nhould  ba  laade  only  for  "dlfferenooo*** 

Ono  of  tho  points  rolled  upon  by  (^iofendsvata*   oowiboI  for 

«  r«T«rs«l  Oi*  tho  present  ju«£(aM»ot  io»  that  the  ooiirt  orred  in 

odalttlng  OTsr  ebjroulon  «ny  portion*  of     lelaffo  tO£itiaon>'  gilvfta 

upon  tho  first   trial  -  ho  boiag  deooasod  at   the   tliao  of  the   third 

trial  and  cefondaBts'    attorney  not  JaaTla^  oroas-axfjalnod  hiu  en 

tho  first  trial*     MthOMgh  plaintiff's  declaration  and  defendanto* 

pleas  thereto  wore   tho  oano  at   tho  tlaoe  of   both  trials t  the   iseuea 

as  defined  and  liaitod  by  the   roepeetiTo  bills  of  p^rtlcul&.rs  cm 

file  at  said   tlaos  wore  different*     It  is  said  la  ticiUnnie  y*  Layo,^ 

230  in*  544t  5481     "7ho  objoei  of  a  bill  of  prrtlculars  is   to 

InTom  the  defendrAt  of  tho  clola  he  is  eallod  upea  to  de'fead  againist* 

and  its  sffeot  is  to  iiinit  and  restrain  the  plaintiff*  on  the  trials 

to  the  proof  of  tho  pnrtioular  oause  or  eausos  of  action  therein 

■ontioaed**'       (neo»  also*  ..aidney  v*  £SHi£.»  ^^^  ^^*  **''2»  ^9l 

Mo:  onald  v*   reople*  126  id*  150^  161*)         It  is  eloar  fr«B  a  reading 

of  the  bill  of  particulars  of  iMgr  £5*  1922,   (on  file  at  the  tlae  of 

the  first  trial}   that   tho  olaisi  that  defeaduats   thfin  wore  called  upon 

to  defend  against  was  tho  go/tTi:ryien  of  oertain  oecuritl6tt*     Tho 

election  of  defeadantt*   attorney  not  to  orooe^oxaiRiiao     ielaff  was 

oppareatly  detoradned  largely  boo&nae  of   the  isoves  as  thus  linited* 

^hoB  the  third  trial  nao  hnd  tlw  former  elnia  of  3iolaff  that 

•ortain  of  his  eeeiurltiee  had  booB  unlawfully  cowrerted  by  defond- 

■Bts  to  their  own  use  evidently  was  abandonedt  andl  a  new  and  diffennt 

olala  was  adTanoed  (as  diseloaod  from  said  new  bill  of  particulars  of 

Migr  18,  X9S16)   that  plaintiff  was  entitled  to  reoover  of  d«foad.Hnt0 

booai&oe     iel&ff's  olaiated  losses  wore   the   result  of  gaaabllne  trades 
•V  troBsactionc*  Ti3*t  bttying  tmd  e^lXiMa  stoclcs  and  gr^tn  vlth  as 
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iBitntioa  «  th*  part  of  both  p&rtios  fclt^t  there  ahwlA  b«  no 
d«llT«rioa  of  tho  oonBOtiitloa  treulQd  ia«  but  th^t  aettlooioiito  ohOttKl 
bo  «Mo  OB  "dlfferoBooo*  only.      Booaus*  of  theao  facta  we  »ro  of  tho 
opinion  that  tho  triad  ootirt  eoMalttod  orror  ia  adoittSag  ttajr  yortiona 
of     iolaff*a  tostiaeay  ^iToa  oa  tho  firat  tried  when  tho  isowoo  on  tho 
too  iriala  «oro  oo  anteri&llj  difforoai*     Tho  prcaont  r^eord  dioeXoooo 
that  tho  trial  Judfo  «%6  doubtful  «hothor  tMs  tootlaony  wuia  juimieaiblo* 
Ho  ocddt     "Thero  io  a  quootien  in  ^y  mind  whether  this  aTi($«»aoo  is 
odBiaaiblo  or  not*     I  as  not  awro*     It  it  ia  not  admiesiblo*  thoy 
oro  out  of  eourt*"^     And  «o  think  that  our  holdiuff  thtU  tho  cetirt 
•rrod  ia  admitiiiig  aald  tontinony  ia  auoteinod  bjr  the  doeiolona  and 
roROonings  in  tho  following  oaeost     j^j^<3..jMgt..  gj<fay&ntoo  Cg >  ▼.  £if«ritC(|B 
Coroal  Co>.  281  m.  123,  lili     i^Lcmturfj^  v.  layttyanoo  Gyj,»  248  Hi. 
•2»  W:  Ro^d  Y.  gold.  102  Va.  37»  80|  ypOBton  Itfis*  to.  ▼•  Lo«ko«  44 
So.  ::«k*  543*  346.     In  tho  o«oe  firet  oito^   (2S1  111*  irs.m)  it  ia 
aoidt     *It  nay  thorofore  bo  rogardod  a«  the  »«ttled  Isen  of  thia     tato 
tlMt  ia  order  to  reador  tho  tostixaoay  of  a  witnoaa  in  o  foraar  ruction 
adsiaoiblo  in  a  oubooc^uoat  aotion  on  tho  ground   that  th«  yiii,n»n»  ha» 
diod  ttineo  girins  hio  tostlaoa^t  it  attat  appoar  thi^t  betli  actioaa 
inrolTod  the  BH'Mt  iaeue  bet«ooa  the  aaao  pevrtiea  or  thoir  privioo* 
and  tho  foot  th^^t  tho  party  agaiaot  ^ham  %bA  to*  tiaoay  ia  off«srod 
ia  tho  aubaoqaoat  action  w&a  a  party  to  tho  foraer  aotioa  and  had  full 
opportunity  to  croos-ox&aiao  tho  vitaoea  dooa  not  noooasarlly  rendor 
tho  toetiaooy  adaiaeiblo** 

Bntf  aoauaia«  theit  tho  trial  court  did  not  err  in  adaittiag 
oaid  portioaa  of  ^iolaff*a  teetiao^y  sivoa  on  tho  first  trial*  aatf 
\  ooaaiderias  thia  toatiaoay  (.og:othor  vitli  all  tho  ethor  toiitiaoay  and 
all  feota  toid  cirounateiaooo  la  eridonoo*  im  are  of  tho  epinioa  that 
tlMvo  io  aorit  ia  defendriote*   eoanaolo*   further  content  ion  thet  tho 


til 


fe3a*.M>l8ifci«!  ;it-»m&«f!Bi!|- ipsiii*^      '  . ,  Mali 

■     I 


Tardiot  is  iuj|if«»fcl9r  AgaiJiat   %hM  mmUfiit  of   tb»  evid«iie«  ma  tlk* 
qttoatloa  whathcr  »»th  paxtl«ii  Intended  (•  ongatce  in  e/uablime  tvadaa 
or  trtuiaaotlwui  An  et«eksf  In  t);hleh  th*  oaXy  1o«mb  to    ;l«X*ff 
ooonrrod.       In  Po3ftt«o  ▼.  LiJl^iiiMUJ  ^-^1  m«  215,  227,  it  i«  •t.ldi 
"To  Bwko  a  traaaaetion  in  etoeka  «.  $M«iblijkg  tr«t.naaotioa  it  anat 
appaar  that  naltlier  party  iatanded  the  atooko  to  ba  deXiveriid  or 
iataaded  an  aetu^l  purehasa  and  enle  Init  tkiit  both  hpd  the  intantioa 
of  aettlins  on  tha  diffaranoaa,  only**      (^ae,  alao,  Jo>m«OjR  r* 
llilMiay«  150  lU.  App,  208,  21»|  Kcrti^  T*     tttrt«y«nt.  131  id.  S17, 
513.}         a  haT«  carefully  r<rrie«ad  tha  wa.&»  of  «Yic!icnoe  ha;>riag  apoa 
thia  cittoatioa  and  «ra  cottYiaoad  frwi  '^ll  the  facta  ^nd  circvsuitaaeaa 
in  aridaaao  that  the  dafandaats  did  not  haTO  sueh  an  intention,  and 
that  aone  of  tha  traaaaetloaa »  ra suit lag  ia  loanoa  to  :  ielaff,  were 
gaabliag  tranasotiena,  tcoA   that  tha  Tsrt'iet  $U9d  Judgaant  oaanot  ataad* 

Thaaa  holdiage  reader  mwaoeoBs^xy  a  ^iscuasioa  of 
dofandanta*   oounaela*   further  ooet^ntiona  that  the  Judj^iant  should 
ho  reraraed  heeattsst;  of  certain  prejudicial  raatarka  aada  hy  plain- 
tiff* a  attorney  <iurin^   tha   trial  «hieh  poa^itoly   the  jury  heard, 
and  beoauae  of   the  girlag  of   oartaia  iaetruotiona  offorad  hy  plato- 

I    tiff* 

I         i^or  tha  reaaona  indioatad  the  Judgawat  of  the  circuit 
oourt  ia  roTeraed  aad  the  oauae  r«aaaded« 

RBVSHSKD  AKP.  FK«,Ajn)LP, 

Icaalaa  and  3nmaa»  JTJ*,  o<meur« 
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RO.x  HOijrAT,  a  alnort  bj 
Fntak  Hornatf  her  fniher 
aatf  B«xt  fri««At 

Appall •«( 

lATXOlAL  CASK  rU-SI'.rTER 
COVPAIYt  «  •orporation» 

AppcllaLBt* 


2o51I,A.  617 


coiiBTt  COOK  coumr* 


■I*  PRSniLDIO  jrOFTlCE  OBtDLBT  DiSilVERhl    THB.   OPM^IOK  OF  THE   COURT. 


TMa  1«  an  appeal  fr«m  a  JudgoM&t  asainat  defeiuiant  for 
11500*  r«A(;«rod  after  T&rdiot  wa  May  U*  1923»  la  an  action  for 
dHjoasee  for  paraoaal  tnjuriae  reesired  by  plaintiff*  a,  little  girl 
of   threa  or  four  yanrs  of  la^e*  by  being  struck  and  knooked  down 
by  dcfendruit's  nutoaobila  rhilo  aba  vas  croBsrsing  Cottage  iJroTO 
ara&ue.  eouth  of  9;%nd  atraeta  Chle^vso*  QB  tba  »jrt«raoon  of  JvM 
18*  1926. 

Plalatiff*8  daolnrstion  ewasiiited  of  t^o  counta*     'flu> 
f irat  oharged  general  noglleenea  in  the  opemticm  ofntke  nutoaoobi]  e» 
ahieh  at  the  tiaia  of  the  eooidtsat  vaa  Aovin^  southerly  an  the  ireat 
aide  of  Cottage  Orora  aTsnuo*     Tke  aecomi  charged  th  t  defendant 
Bogllsently  drore  the  ftutonobile   "vltfaout  htiYlng;  given  any  raaaooable 
Warning  of  It  a  approach  and  without  hsTia^  uaed  eTery  rer^sonablo 
praoautian  ta  aTOid  injtiring  plaintiff •  and  without  stopping  aalA 
Mtor  rahiele  until  it  could  eafely  proceed  upon  appronohlng  a  peraon 
nalking  upon  or  nloag  a  public  highway*  contrary  to  and  in  viol'^tion 
if  the  proTlftions  of  the     tntute  of  Illinoia  in  aueh  eaaa  aada  and 
yrevidedt"     Lefandmt  filed  a  plea  of  the  general  iatma  and  alao  a 
■paeial  plea  denying  ita  ovnerahip*  control  or  oper»Jt.tl<»)  of  the 
autCMobile*    Before  tri&l  thia  special  plea  waa  withdrawn* 
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Qn  th«  trinl  two  «iiiiftea««  t«etlfl«c(  f»r  plaintiff  »• 
to  tlM  detail*  of  the  aecidcat*     Onm  sav  it  throuujih    '  viaAon  of 
Ilia  ehoe  £tor«  oa  Cettac*  Orora  f*.r9mt»»  and  tha  ethar  aav  it  while 
drlTlng  hia  truck  noutharly  aad  lagaadlnitcly  behind  defendniit*a 
autOAoliil*.       £«fendRBt  c^'illad  thrae  witnaasaai     Kutalc»   tha  drirar 
of   the  autooBObilai  Koge*  a  colleotar  for  defandast*   eittiae  oa  tha 
front  aaat  aloageide  tha  drlT«r  at   th«  tinai  aad  a  ttra.  Gellot  who 
ut  tha  tiaa  vas  la  hor  oar  rhleli  w«>b  nt«ndia^  on  tha  aaat  aide  of 
Cottaga  JroTO  areaua  naar  snid  shoo  etora*     The  follewiag  facta  la 
subataaea  vera  dieoloacdt       Cottage  strore  nvenua  ran  la  a  northerly 
and   southerly  direct loa*       t  the  place   of   the  aouldcnt  it  vac  about 
65  feet  wide  froa  eurb  to  eurb»  aad  there  wertt  double   atroet  ear 
traoka  in  th«  o<?Bter  of   the   street*       The  district  was  oloaely  built 
up  and  there  ware  ataree  oa  eeob  side  ef  the  street.     Vinx^  children 
were  playing  oa  the  aidewalka*     It  was  a  bright  afteraooa*     Plain- 
tiff*  aeoo«jpani«d  by  another  little  £irX»  l9ft   the  east  aidewallc 
aad  started   to  oroBt:  the  street t  nouttaweat arly  la  s,  diagonal  direction* 
Tha  other  little  girl  waa  slightly  aheai3  •         hen  nlaintlff  waa  a 
few  feet  froa  the  weat  curb  ahe  was  struck  by  the  ri^]ht  front  fender 
of  the  i>iutoiBObile  (»OTiag  southerly) t  kaooked  dov.n»  rendered 
tea^orarily  unconaoioua  aad   injured   or:  the  he«d  and  faoe*     The 
driver  of  the  sutoaebile  says  th-t-t  he  wpp  aeeking  a  place  to  park 
it  oa  the  weat  aide  of   the  atireet*     It  la  evident  he  did  aat  aee 
the  little  g.irla  uatil  Uoth  had  oroesed  over  tha  eartmoke  aad  war* 
ia  the  intervening  sp&oe  betwetia  the  moat  westerly  rail  and  tha 
west  curb*       He  did  aet  oound  hie  hora  or  apiply  his  brakes  oatil 
plaiatiff  WSL8  iamdiately  ia  front  of  hia  inur  and  eibout  two  feet 
aaay*      The  spaed  at  which  he  wae  aoviag  ^ppareatly  waa  exooaeiva* 
far»  lOiaa  ha  fiaally  atopped*  plaiatiff  wna  lyinc  ia  the  etreet  a 
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o«iisidcr«¥l«  dlflUiie«  ¥aek  9t   tH*  nutAsobUo.  Slw  wan  t^kaa   t« 
a  lu»Bpital  and  th«r«,  a«  i»«U  u  later  «t  h«x  fnther«»  hOBM,  raoelred 
oonsiant  aedloel  atteatioa  for  about  six  wooke  by  a  p^^jralolnn. 
Ir.  loMnBf  Kho  was  a  witaoM  on  th«  trial.   ho  sttotalaod  a 
laoorr.tioa  across  her  forehood  nooossitatinr  tho  takiai;  of  nbowt 
ten  stitches.  TMs  laoerf.tioa  caused  a  perMneat  sear*  di«eoraible 
at  the  time  of  the  tri^l,  aeurl/  two  years  after  th^  happonlnts  of 
the  aseideBt* 

Defendaat's  couasel  first  coateiidB  thf  t  the  evideaoo  d«tts 
not  sufficiently  support  the  Tereict  oa  the  question  ©f  the  negli- 
ceaoe  of  the  drirer  of  tha  automobile.   r  do  not  think  that  there 
is  any  aerit  ia  the  eoatentioa.   ad  eqwlly  without  aerit,  in  our 
opinion,  is  counsel's  further  esBtenaoa  that  the  yerdlct  ana  4ud«- 
aeat  are  exoessiTO. 

Coaplaiat  is  aade  of  the  glriag  of  m   iastruotlon,  offered 
by  plaiatiff ,  to  the  effect  that.  If  the  Jury  bellCTe  fjoa  the  ^vl- 
dense  thnt  at  the  tiae  of  the  accideat  pltiintiff  was  a  child  between 
the  ages  of  three  aad  four  ye»ra,  thea  she  o*mn«t  beoau  e  of  h«r  teader 
years  be  guilty  of  eoatribufcory  aegllgeaoe.  The  content  ion  1«  that 
the  8lTia«  of  the  inetruction  constituted  reTersiblo  error  because 
there  was  ao  eridenoo  whatoTer  of  plaintiff* g  age.  The  record  does 
act  sustain  the  ooateatioa.   It  sufficiently  appears  frow  th® 
tectiaoay  of  i)x*   aiOMas  tkt^t  whoa  he  treated  her  la  the  hospital 
•ha  »ns  thea  a  child  of  about  three  years  of  a^e.  Furthemore, 
defeadont»8  «ttom«y  on  the  trial,  ia  putting  a  quection  to  the 
vltaess,  spoke  of  her  ae  "a  child  four  y^g^rs   of  age."   It  la  weU 
Mttl«d  in  this  tate  th..t  a  child  under  eor^n  yeare  of  ago  "is 
iaeapablo  of  such  ceac  uot  as  irUl  constitute  contributory  negligence." 
(^ie  go  City  By.  Co>  y.  Tuehy.  1»«  Hi.  410,  427t  Hichi^rdsag  r. 
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l<l«Mi>  221  M*  8S4«  Kft7»}       Bd  v«  do  itot  tklnk*  la  Ti«v  pf  tJie 
allotfAtioaa  of  tho  aeoond   count  of   tl&e  dvolarU^oSi   thrit  t)M  court 
oottsilttetf  reToroHDO-o  error  ia  the  glTlag  of  nitotkor  laetruotion 
oospl«t»«£  #/•     Vor  do  wtt  think  that  plaintiff* a  -uttomcyf  ia  hio 
eleoiag  axKuaoato  to  the  jur/f  luiiie   Bueh  prejudicial  r«»a,rko  ao 
roqtiiro     a  trararoal  of  th«i  Judfaont*  9jb  ooatoaded* 

iiiadii^  BO  roTcraiiao  •trot  ia  tho  record »  tl]«  Judipnoat 


*    appoaled  from  ia  affixaad* 


Ayyuoci;.. 


>o&alaB  oad  J^araoos  J«^*»  •otttnnr* 


:4?»«W§iSp%:|Ml#   :«#3»»««  Mfe^^  |||<ie6l8*»-- t|iS^fe«6^f«^    (pSSf   ««.*  ku. 


-S  :i!BW«»v'^'.' 


'     ^^  A.  Qlf 


LOUIS  3CHsrAirrz, 

Appellant,  J  AP5EA1  JEOM  SttPlvRlOK   OOlEiT, 

T.  i  COOK  coinrrY. 

Appttll««* 

in*  PRBSOniO  RUSTICS  (JRIDLET  DELIViatSI;  tm.  OPIiriOS  OP  tm   COURt. 

Ib  an  action  In  aa^taapsitt  c<»ar,«a«ed  >^pt«ad»er  26* 
1926*   to  rseoTer  tho  aun  of  $1286«10«   tlier*  vao  a  finding  aM 
judgaant  in  faror  of  defend r^jit  and  plaintiff  appoaled« 

Tlw  aetiea  was  basod  upon  a  vrrltten  ocntrHct  for  tho 
•xehango  tf  eertain  pieces  of  improred  real  eetinte  In  Cook 
county »  signed  by  the  psirtlea  on  Febirtariry  11 »  1926,  and  oon- 
■unatted  by  the  delirery  of  deeda  on  Fehrtt^^ry  ld«  1926*     A 
printed  fora  was  ueed,  the  blaaka  being  filled  out  in   typewriting* 
and  there  vere  other  special  prorieione  written  in  typewriting 
or  in  InJc*       X'efeacL'^at  agreed  to  convey  his  ap.  rtstent  building  to 
ylaintiff,  subject  int;^r  ftlifl  to  all  general  taxes  levied  after 
tks  year  1924 »  and   to  a  first  aorts&se  of   r79»000«  and  it  was 
yrtrided  in  two  special  written  clauses*  pertaining  to  defendant's 
building*  that  *iaxea  1925  aad  1926  to  date  of  dosing**  were  "to 
W  tor  orated  fp  paid  i:^;x  PT^^J  ,19^24  upon  Kay  1»  IQi^St**  and   that  "sOl 
••al»  rent*  insuraaoot  taateif.  J?altors»  ete*"  were  "to  be  prorated 
at  the  date  of  dcliwery  of  deeds •** 

In  plaintiff's  deolarntien»  after  setting  out  the  eon- 
tvaet,  he  alleted   that  *it  was  speoifieally  proTide(5    that  the  1926 
taxes  were  to  be  prorated  en  the  1986  tax  letll  eJid   ths.t  defemJant 
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Wis   to  pay  the   1920  taxes  >>>.»  It  notalct  bo*    (V«  do  not   so  ro»d 
the  contraot)|   that  defondnat  repreooaied   ths'.t  the   taxes  for 
1925  am  hla  said  hullding  t^euld  bo  £BI7*7D|   that  at  the   tlao   tho 
deal  was  eonounuited   it  vao  Istposftihle   to  get   the   oorroot  tax  bill 
froB  the  tax  departaent  of  Cook  countyi  and  thrvt  the  doal  was 
closed  upon  the  basis  th?t*  if   there  was  anytliiBs  OTftr  or  tmdext 
the  differeaoe  ^nould  be  paid*     Plaintiff  further  alleged  thnt 
defendaat  kBow  that  the  taxoo  for  1925  hod  been  greatly  iacre&sod» 
that  in  fact  they  were  #2102«80t  and  not  $817*70,  and   that  defoaA* 
sBt  falsely  and  frauidulontly  aado  the   aforesaid  reprOQeatatioils 
for  the  puxpofie  of  inducing  plain tif/'   to  buy  tho  praalsoe}  that 
plaintiff  had  no  kttov.ledge  as  to  what   the  taxes  for  1925  would  be* 
but  relied  upon  defendant's  ei^ld  represent  feioa  that  they  vrould  be 
the  saas  as  thoy  vers  for  the  year  1924 1  $917* 70 1   th^it  BiA>oOqueatly 
ths   uuildiag  aad  presdeeBf  foraerly  ov,aed  by  dcfead^t  and  so  con- 
veyed to  plaintiff*  wore  sold  for  taxes  aad  plalatiff  had  to  redeen 
tho  s'^jwi  and  thrt  booaase  of  de:peadnat*s  said  ropxeseat  tions 
plaiatiff  has  been  daaageid  la  tho  sua  of  S128S*10* 

Upon  the  trial  plaiatiff  was  a  witness  ia  his  own  behalf 
aad  the  origlaal  contrciot  and  certain  other  vtritiags  were  intro- 
4aood  ia  erideaoo  by  hla*      9o  OTldeaoe  was  introduoed  by  defoadeat* 
St  appoarod  fron  plaintiff's  erideaeo  ia  substaaoo  th&t  the  taxes 
i|    Ml  tho  building  ia  questioa  for  the  year  19^^4t  as  paid  by  defendaat* 
[    wore  ^817*70*  «hieh  aaovat  vas  basod  upon  a  rali^tion  of  v99734| 
l|   that  at  ths  tiao  the  contra et  wns  oonouaaated  and  ths d  eeda  wore 
II  fassed   (February  18»  1926}   the  parties  did  not  kaov?  vhst  raluatloa 

1 1  kad  been  placed  upon  tho  preidLsos  for  the  yo<^r  19£5»  but  It  appesred 

i 
M  tlut  Uu  tax  rate  for  that  year  had  booa  fixed  at  |9*05»  ».  slightly 
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hlgh«r  rai«  thaa  in  lfS4|   ihnt  at  seid  lilsfa';?  rat  a  t)u»  taxit«  for 
th«  jffar  X92A«  At   »eid  1924  raluntloB   of  v9»1'M»  WQta^   i:uia.mi  t» 
ta30«93|  and  that    ylR.tctiff  at  this  tint  »f  eald  conaDMauitloa  was 
dreilttd  with  .aS0«93  for   th«  1.9S5  t«txe««  imd  also  <erith  ::120«60» 
b«l]ig  the  pr#  raita  »i9tmt  cjT  t^it  1934  tax^s  for  the  49  days  of 
thx^.t  yvnr  itp  to  T'ab^ttary  ISt  1936.     Plalatiff   tlwn  offered  to 
pxoro  h/  hi«  ovB  teetiaeoy  aad  that  of  two  othor  virltnsBaoi^  tim.t 
at  oald  aefitlng  ^^hen  tlM  d«3d»  -ffor*  paoBOd  dcfend-mt  Tsrbail/  Oj^Md 
thfttf  If  It  ehoold  turn  out  tiv.it  th«  19.25  aad  1926  tttxee*  be<»auao 
of  aa  Ineroaaed  vlimtldn  oa  fl»id   build Ingt   ehould  be  grort^v  for 
■Aid  yearn   then  ;^830.93  t>cr  yttar»   ae  would  i»fty  &o  plaJUitiff   ti» 
proportituate  dlffer«jioo«     Thone  offers*  in  our  opinion*   tlcu;  court 
Tjroperl.T  refuaed.       e  regard  Vvem  ?ia  ?itA«?j^t9   to  vary  by  parol 
tOBtisonjr  the  torao  of  f.he  T^rlttea  «oatraot,  blivling  upoii  iiiw  partioo 
and  whloh  ^eis  conauaimted  auhot«ijitl&llj'  in  nocordisnee  with  its 
terms  on  Fehntary  18*  1926*  by  the  passiag  of   tht  doods*     Ito 
proriaiona  oa  to  th«  taxsa  on  S.efcfmsnV^  suildiia^  eosju  to  Ua  to 
ba  oleur  and  d^tfisilta.     It  it  i>rOTl£<-d   ths^t  the  taxoe  for  th«  years 
1925  and  1938  to  date  of  tlu>   (iloain^g  of  th«j  desl  vere  at  that  tiao 
to  be  prorfctfid  •*a»  ^Id  for  yoar  19'M»"  vhicla  for  Sfald  yeai*  Ktaouated 
to  $817 •to.        <8  a  natter  of  faet  pXaii^tiff  *^»  orOiUted*  at  thio 
i;iaiB  the  doode  wore  paBE<ed«  osi  aecoimt  of  ti&xce  ott  the  building;* 
vith  about  t€0  aore  thivu  ho  vua  entitled  to  be  orociited  by  the  strtot 
tersis  of  the  eontraot*     3!o  oridenoo  whiiterer  ve.e  offered   tending  to 
Khor  th/<t  rt  the  tiso  the  ooiftract  nsiB  r£>l(|Red  dtifettdaat  had  beee 

gttilty  of  Hn^  f elite  or  fraudulont  i*cprestnt:<wienft  thereby  plaititi/f*s 
signr^tttre  thereto  i?%8  obtained «      ^oA  «e  thirJc  tk  t  und<?r  the  aontrctot 

■*i   the  eTideiioe   the   flndlag  aad  judOBoat  for  defeadaist  «ore  fully 

warrant ed« 

Aooordiaglyt   tte  Judpieat  appealed  frost  irHl  be  arfirffied« 
BosBlaa  and  Barnes*  JJ.t  concur.  AFFUOISD. 
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B«   A.    CRKKSHAW, 

Plaintiff  in  i'-TX9X» 


tiRHOR  to  umriciPAL 

COtmX  07   CHIC  -00. 


MR,   PF-:;SIi;niO  JU  TICb:.   ORtDLSY  iiEUVKR^^X"  THS  OPlWIQir  0?  THK   OOlCvr, 

In  a  eriiBiaal  efts«t  tried  wltliottt  a  jury*  for  oIrIsq^ 
riolntiona  of  c«!rtaln  sections  of  the  Illiaols  ^eouritlee  hfiMi» 
th«  court  on  Unj  2,  1928»  found  defendriat    .uilty  In  Bsaimer  and 
forai  as  ob.'^rgsd  in  the  Inf omttion*  an^t  after  OTtsrruIlng  lootione 
for  a  nov  trial  and  in  arroot  of  Jtu3giMBt»  entered  Judgiaent  oa 
the  finding  and  eent<»need  defendant  to  confiaenent  in   th»  Houii« 
of  Correction  for  a  tera  of  six  monthft*     It  ia  c^ought  by  this 
writ  of  errolr  to  roTerso     the  Judgnont* 

On  Uoroh  19 1  1923 •  one  I^ats     piradeJc  ptre seated  to  one 
cjt  the  judges  of  the  court  sun  inf oriiK^.tion»  consiistiag  of  four 
oounts*  to  -'Shioh  ime  appended  an  ..ffidarifc*  signed  and  sworn  to 
hy  hia»  to  the  effect  thi^t  ho  has  rend  the  foregoing  lnforia-^«tion» 
that  the  snae   is  truet  and  thrt  on  to*wit»  /uguot  27,  1928 #  there 
vae  offered  and  sold   to  hia  «t  and  within  the  uity  of  ^hiei^Oa  ete.» 
a  certain  prosissory  note  for  $10»(>00  of   fietitioua  value   in  nemmer 
and  form  as  therein  set  forth*       The  Judge*  aft«r  «xsnlniB@  tho 
infonrition  and  being  satisfied   thot  there  w<as  pre3»ahle  o«.ur?c  fox* 
filing  it*  Bade  an  ondorscnont  on  it  to  th?t  effeot*  and  erder«4 
th.^t  it  be  filed*  that  a  «rit  of   oapias  isaae  against  defendant  and 
that  he  bo  hold  to  bail*     I>ofsndaat  gayo  bail*  was  arraigned*  pleaded 
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not  guilty  &ad  «loot«d   t«  nair*  a   trial  l>y  jury*     On  tlw   trl«l 
Sylradck  who   ths  only  wiiaaae  for  tli«  r-«opl«  find  def«iid«uiife  t«»tif l«d 
in  hl0  •ma  behiailf  mM  h«  oall«d   two  other  T^'itneaBes*       11  vers 
•txaalBod  «ad  eress-axosiliittd     t  coaelderable  longth.      ;t  the  oon- 
olualoa  of  th«  «Tideaeo»  the     tato'e     tcoraeyi   recognlsiag  that 
tha  •rldcnoa  did  not  eustsln  tho  aTezmtata  of  the  l.'fermationt 
&akad  leaye  to  iaaJs.%  e«rtain  ansadaoala  to  the  eounta  on  their  faoe 
iflat»ntay>       Or^^r  objectlont   th«  court  allo««»c   the  tuaeadnoata   to  he 
aadOf   oad   thoy  were  mada*  but  it  doaa  not  a|tpear  th-  t   '  piTftdak  sub* 
•erlhad  a  now  affitaTlt  to  the  Information  h0  anoadod* 

^a  ara  of  the  opinion  th  t»  beo;i.tiee  of  Inek  of  a  neir 
affldaTlt  by     plradak  aecoapaayiag  the  laforsr^tloa  aa  aaeaded*  the 
Judgseat  cannot  ataa^a       laf orKr^tloaa  Biuret  ba  ewora  to  before  a 
irarraat  oaa  legally  laaua  for  tho  arroat  of  a  parson  eh&rged  «lth 
the  •oanlaaloB  of  a  eriiae.      ( i*eop^f  v*   Clark*  2B0  111,  160^  167} 
People  v«  H<XBa,]^e£»  281  Id*  ^95 »  299*)       And   the  queatloB  vtm  be 
ralaad  on  molloa  la  arroat  of  JudgBoat  or  oa  ^rit  of  er?or*   iiSMULS. 
T*   Powcra.  265  id*  43S*  440*}         Ithough  iBfozm%tleHas>  unlike 
Indictments*  may  bo  wwaded  (l^ag  t*  Peooj^^e »  155  111*  435*  441| 
Bericatraaser  v*  Peoole*  154  111*  App*  609 »  aiO)|       yet  where  the 
haala  of  a  convletlan  la  am  a«aaded  lafoxnraioa  ithloh  le  aot  properly 
rerified  by  afridaTit»  sttoh  oonTlotloa  e&aaot  bo  Qiiatalmed»  ae  tho 
Terlfle>xtlon  of   the  orlgiaal  Inforartloa  eaaaot  be  applied  to  the 
amoadcd  iaformatioa*       (People  ▼•  ^letnickl»  £4$  HI*  185,  186*) 
la  ?eoal,y  ▼*  Loe>  laS  111*  ^pp*  452,  454,  It  le  ceolded  tht  t  where  am 
laformntioa  la  preaeated   to  tlM  municipal  court  of  Chlo-got  by  a 
X»arty  other  thaa  the  ^.<tato*a  '^vtiorney.  It  muat,  under  the  pronrisloas 
of  the  i£unlclpal  Court  Aet,  be  a^ora  to  by  hla,  and   la  an  affldawlt 
la  due  form  appeaded  thereto  and  subacrlbed  by  him,  aad  thr.t,  whoro 
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mn  lnforB).tion  le  iMMilMl   In  oeuxt*  It  noktit  be  re-T«rlflcto  by  thv 
^roaeoutlag  witness  aad  aasv  affidaTtt  la  due  fom  appended  ami 
subsoriVed  by  hla  In  the  oaae  nanaer  as  orlglncaiy*     (5se,  also, 
P«OPlt  T.  Bpis.  243   111*    'pp.  427,   433. ) 

The  judensat  of  the  Uunloipal  Court  Is  rarersed  and 
the  ttttuae  Is  nsMMdcd* 

eanlan  aw!  B>;mes»  JJ«»  ooaevr* 
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1.I5C01H  HATIOXAL  LI9^    ISr.UKASC 
CO*t  »  oorpor^^tiont  s 

Conplalnant  $ 


T. 


J0:;SPH  rAVID  BARRY,  AHBA  a*  BaJ^RY 
nnA  ASHk  V.  BAFSIY* 


^ 


On  appe&l  of  ajhja  v.  .a AERY    CUl^CcuJ 


».lA«i      vi    JL   O 


V' 


COOK  COUKTY, 


MR.   i>R^HJU>Bia  jaOTZC£   ftRXi^Oii&Y  I<ELIVKH£D  THB  OPUriCm  OF  7BIS   COOHT* 

Ob  l^ebruarjr  S«   1927*  th«  eonplaliuuat  eonpaay  fil«d  a 
bill  of  Interpleader  in  tlM  superior  e«tirt  of  Cook  oounty*     After 
•Bsvers  filed  there  vae  a  hearing  before  the  cheiteellor  axid  on 
Baj  12,  lesa,  a  deeree  naa  entered  in  favor  of  tne  defcsndnnta, 
Joseph  TaTid  Barry  (hereinafter  callec    Jooeph  Barry)    and   Anna  S* 
^^rry,  and  a^-inst   the  defendsuat,   /iona  V»  3arry,  vho  has  appealed* 

Zfc  appear*  froK  the  undieputed  riiieg-  tions  of  the 
bill  that  In  I>eee«bert  1919,  and  Jamtary*  1920,  ooiiq[>lainant  iasued 
two  ineuranco  policlee  of  v5,000  eac)t  on  the  life  of  Gerald  Barry, 
then  tlie  huebaBd  of   the   defend<?.nt,     rnia  V*  Barry |   ^.\m.%.  shcs  origin* 
ally  was  naaed  at  beneficiary  in  both  policies,  but  on  leceiBber  7, 
1922,  ehaagea  were  nMde  ee  that  both  poliolee  vfere  payable  to  the 
insured's  esiatei  that  on  February  36,  1925,    vana  V.  Barry  obtainod 
a  diroroe  from  Oi^rald  Barryt   th^t  <n>  January  15,  1925,   the  beneficiary 

!ia  en*  of  the  policlee  ^^ae  ehanged  fro»  his  estate   to  »aid    naa  V* 
Barry,  and  thereafter,  on  July  2,  19S5,  a^ain  ohaag^   to  tlM 
I   defendant,  Joseph  Barry,  a  brother  of  Oerald  Barry |   tte?.t  on  January 


18,  1925,  the  benefielary  in  the  ether  of  the  polieies  was  ohan^d 
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froa  his  «atAt«  ttt  iht  ddf«Bdnat,  ^tam.  d*  Bnrry  (slsttr  of  tlu 
ia«ured)t  to  the  extent  of  the  mmk  of  ll«OO0,  and   to    ima  V*  Barry 
to  the  exieai  of  the  eun  of  $4»000«  aad  that*  thereafter*  eo  July 
2a  1925*  a  further  ohaaco  wae  buuJo  bo  th^t  Joectph  d».rry  heooao 
the  beaeflcl'-<ry  to  tho   extent  of  |t4«000f   thnt  Gerald  Barry  died  oa 
l^oambex  l^f  1626*  •>»!  due  proofs  of  death  wore  aadef  thtit  there  lo 
duo  and  payable  on  the  tuo  policies*  after  maJklntf  proper  deduotloao 
for  unpaid  preatlua  notes*  loans*  etc**   the  net   sum  of  |9*155«73| 
that  .Anna  V«  Barry  has  doaaaded  payment  of  the  whole  of  eald  sus* 
and  Joseph  Bnrry  aad  Aoaa  0*  Barry  clr  in  the  soae  aocordlag  to 
tholr  r  espectlTo  iatereatsf  aad   that  euaplsLlaAat  la  ready  to  nalce 
pnyiMBt  hat  dees  not  know   to  wnsM  to  n&lee  it  vrlth  enfety  to  itoelf* 
and*  therefore*  toadera  the  aaae  la  open  oourt*  oto*     Thereafter 
the  oourt  erderoti   the  sua  deposited  with  the  olerk  of  the  oourt 
aatll  further  order* 

The  defendants*  Joseph  Barry  a»3  Ajma  3*  Barry*  filed  a 
joint  aad   soToral  answer  to  the  bill*  elalaiag  the  whole  of  the  sua 
aeoordlag   &o  their  reepcetlre  laterests*       ttaoted  to  their  answer 
Is  a  copy  of  the  deoree  of  dlToree*     J<'x-oa  portloas  of   the  decree 
(subsequently  introduoed  In  evldeaoe)  It  appears  th&t  .smia  V«  B^.rry 
was  awajrded   the  custody  of  their  six  ohildrea*  n.Xi  then  minors t 
thnt  she  held   title  to  certain  luproTee)   reol  estate   in  Chleago   (the 
faally  heme)  tti>on  which  there  wae  a  mortgage  of  $480Ct  whleh  the 
eeurt  ordered  that  Oerald  Barry  pay  wlthla  a  reaseaable  tijsef  aad 
thnt    ana  V*  Bnrry  alee  w«ie  a«»3rd«A»  fo?  a^lioumy  and  for  the  support 
of  the  children*   the  eua  of  $^25  per  aeath*  aad  Cerald  Barry  was 
ordered   to  aake  such  monthly  payaeats*  eoafiieaclag  februiry  1*  1923t 
aatll  further  order* 

Xa  the  aaswer  of     ana  V*  Bexrry  ahe  alleged   that  shortly 
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prl»r  to  th«  last  purpert«<i  ohaagss  of  htneSicinry  In  tho  polioio* 
on  July  2»  1920t  K4«Ard  Boekt    (or  Book) »  vheeo  wife  1»   tho   nletor 
of  Oi^r&ld  ojid  Jooeph  Berry*  ebtalaed  possoocion  of  tho  poXloios 
froa  this  dafendHjBt  tgr  f&lso  Mid  fraudulont  Tepreo«Bt»tions  to  tbo 
offeoi  tkit  ho  wQnte<i  to  conouli  with  tho  efriclals  of  oompXalnant 
ASd  bo  euro   thnt  hor  intereoto  ae  boaefloi'^rjr  ivoro  proteoted»  that 
upon  aaocrtalalnf:  this  ho  would   return  the  polio  loo  to  hor*  hut 
thnt  ho  noTor  ro turned  thoa*  olthough  of ton  roqueotodi   th>t  oho 
noTor  know  until  after  Oernld  Bnrry'o  doath  that  s'&td  chan^oo  had 
boon  made  I   th-t  shortly  aftor  the  entry  of   the  divorce  a<%oreo  ho 
retumod   to  the  faally  h«a»o  and  ooatlsued   to  IIto   thero  until 
January  C,  1028*  vhon  ho  booaioe  ill  and  vas  taken  to  a  ho&;pltal 
vrhoro  ho  r«aalned  until  April  21*  1925|  that  thereafter  and  until 
hla  d  oath  ho  aado  hit  hogu  with  the  Beoks   in   their  npartmentt 
although  hfi  contlnuod  t*  hare  friendly  rolrtlons  with  this  defond- 
ant  and  the  ohlldron,  Tlaltin^  them  frociuontly  In  the  ^ftomoona* 
oTenlngs  and  on     undayof  that  after  July  2,  1925*  Kdward  Beck 
objoeted   to  their  coming  to  the  Beck  apsirtoiont  and  on  soTRral 
ooeasiona  refused   then  adalaoloni   that  (lerald  Barry  only  paid  tho 
flrot  two  inotalliaente  of  tho  alimony  as  provided  in  the  dlvorc« 
deoroo*  and  that  ho  failed  to  saako  payKonts  on  the  sBortcago  on  tho 
faolly  homo  I  that  at  the   tlao  of  hie  death  he  owed    thle  defendant* 
for  alinony  ojod  for  noaoya  paid  by  her  on  the  mortgage*  the   total 
sum  of  about  $13*0001  and  tht<t  the  disease  frosB  which  he  suffered 
was  diabotoo*     :^e  also  made  allege tlona  tending;  to  show  th^^t  Joseph 
Barry*   t'oana  3.  Barry  and  JBdward  Seek  cenopirec;   to  defraud  hor  out 
of  the  insonitteo  money  th  t  woiad  become  payable  on  (Jerald  Berry's 
deathi   that  thsy  oxerolaed  undue  influenoe  over  himt   thr.t  when  ho 
olgBOd  the  papers  on  July  2*  1925*  offeetln^  oald   ehangos  of 
beaef ielAry,  his  mind  end  memory  were  eo  impaired  ae  to  reader  hla 
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it&lly  iatapalils  of  kaovlag  ox  Tcallslag  whutt  h*  was  dvlag,  wui 
lae&fabl*  of  Baking  an/  valid  ehance*  af  beneficiary,     ^ht  pirayed 
UMt  Buoh  Glianfca  b«  dcelnrod  nnUL  and  raid  and  bhs.t  all  siORajra 
due  upon  the  policiaa  ba  paid  to  har* 

Following  th«  filing  of  tlia  &r.«weris  the  court  <*nt«r«d 
an  order*  fine  ins  tluit  compl».inant*  s  bill  of  Interpleadar  waa 
proparly  filed  find  (^ireotla^  thrt  the   reepeotiTe  dofendRttte  aettla 
tha  »a%tera  In  oontroveray  between  theaef^^lTee  in  this  ettlt* 

On  tha  hearing  <'Jin&  V.  Btirry  contended  thf\t  the  ohaniTaa 
of  beneficiary  aade  on  July  2,  1929»  were  raid  sJtd  of  no  effeetf 
for  tha  reason  thait  at  th^t  titB»»  and  for  seTeri».l  aontha  prior 
thereto  and   thereafter*  acrald  Bnrry*8  aiental  faoultlea  were  ao 
iapaired  aa  to  render  hia  mentally  ino^pable  of  exf^euting  aqy 
papers  effeeting  euoh  changes  or  conducting  any  buainaas*     on  this 
issue  she  was  a  wltneaB  in  her  own  behalf*  and  she  oalled  aany 
ether  witnesses*  inclucUng  Uzf  >'lara  Hayt*  and   three  of  the 
ehildren*  Q&t&ld  Barry*  Jr»*   (aged  17  years}*  Helen  Bf^.nry  (aged 
19  years)*  aiMt  Maxy  Bt^rry  (aged  20  years)*     Their  testlmftny  tended 
strongly  to  establish  Mrs*  Brry's  oonteatlonf  nnd   the  other 
defendants*  Joseph  Barry  and  ^vuna  <?•  Barry*  although  they  testified 
as  wltneesaa  on  ether  aattera*  616  not  Introduee  any  contrary 
tectlnooy  on  this  issue*       >>43ither  Bdv/ard  B€ok  nor  his  7>&fe  ware 
aalled   as  witnasees*     Kra*  Bfirry  also  c<mteaded    th'~t  Sereld  B:?rry*8 
sic^naturcs   to  the  papers  ware  effected   thro\tsh  the  undue  and  fraMu- 
lent  Influenoe  of  Joseph  and  Ajoia  9*  B-rry*  but*  in  our  oplnldn# 
th«  eTi<*(«nae  fnila  to  euffloiently  support  the  contention*     The 
caurt  in  tha  dearee  fomd  against  Xre*  Berry  on  both  cootentlona* 
specif icnlly  finding  that  *all  of  the  aaei^naanta  and   changes  of 
banefioinriest  nade  or   effected  by  Oerald  Barry  in  hie  lifetiaa* 

«ith  refereaaa  to  aaU  inauriaioa  palloiaa*  were  TaUd*  lawful 
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asaisHwats  aad  obAaii** t* that  "there  irtas  bo  fraud,  undue  InflueBO* 
or  dureea"  used  "Ity  or  oa  Itehalf  ef"   Jesoph  or  '•ana  a*  Barry  t« 
ladttoe  deraXd  Blurry*  te  execute  eald  aenliEaaeBta  and  otaaageef  aad 
th]Rt  derald  Barry  amde   ttum  "of  hie  eva  free  vlXl  aad  volltlont" 
aad»  ahea  he  aade   then*  "aae  at  all   tUiee  la  poaBCssion  of  all  hie 
focultlea*"  aad  "was  of  souad  aiad  aad  had  meatal  eapAoity  aufflcieat 
to  uadereiaBdlacly  aake  eald   aeMlgaaeate  aad  ehaages*"      ^Jid  the 
oeart  deereed   that  out  of   the  |9fl59«73  d«po8ltedt   the  elerk  of 
the  e«urt»  ae  to  eae  of  the  pelielea*  pay  to  /atma  G*  Bnrry  the 
eaa  of  ^ItOoO,  aad  to  Joaeph  Barry  the  6un  of  $3»d04.S5»  la  full 
•atlefaotlm  of   their  re8i>«ctlTe  claims  a^niast  eomplalnantt  aad 
th&tt  AB  to  the  other  of  the  pollciee*   the  clerk  p&y  to  Joseph  Barry 
the  further  sua  of  $4»650*8d»   la  full  0  tlsfROtlon*  ote* 

Gerald  Bnrry  was  53  yeare  Of  age  at   &he  time  of  his  d«i<  tht 
i>eoeaber  13 »  1926*     For  naay  ye^^ra  he  had  heea  an  attorney-at-la«   la 
caioagot  hut  for  about  t«ro  years  prior  to  hlsdeatht  ^tees^UBe  of  hie 
lllaeas  froa  dlahetea»  he  did  rery  little  srerk  at  his  profeasion* 
Prior  to  th«  diToro«t  he  aad  ^aaa  V.  Barry  had  lived  together  as 
husbaad  aad  wife  for  aaay  yeare*     Thirteea  ohildrea  heA  heea  hora 
to  thoBt  of  vheat  six  were  liviae  at  the  tine  of  the  trial  -  the 
oldeet  belag  20  yeare  of  age*     Hotwlthstaadiag  the  divorce »  he  ooa- 
timted   thereafter  to  live  at  the  f:.,aily  h<me,  with    ana  V*  BArry*a 
cwieeBt,  until  ho  vest  to  the  hoepltal  ia  Jaauary,  1925*     '  a  eh* 
testified  "^hA  noTor  eoeaed   to  realiise  tho.t  he  waa  dlToreed***     He 
ealy  paid   the  firei  two  aoathly  laatalXaents  of  the  allm^ay  awarded* 
■e  aade  ao  att«gq»t  to  pay  off  the  ntortga«e  (m  the  hate  aad  probably 
wae  imable  to  nake  aay  payaeata  thereen*     The  hone  had  to  be  eold 
la  Oc.teidtert  19S5»  nad    ju&a  V*  Barry  and  the  ohildrea  took  iq>  their 
abode  ela<^ where.     la  April,  1928 »  aad  uatil  hiedeatht  he  lired  with 
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bh«  B«ek8  IB  thiBlr  Mpartaent.     It  «Mt  th«re  tliftt  he  exeoutMl  Um 
j^p«r«  on  July  S»  IttSSt  purporting;  t«  autlutrlae  kh«  chaB<««  la  th« 
Wa«flclarl«»  la  tlM  polloi«s.     Urn*  Flora    ioyt»  who  llred   In  Uu 
•oat  ap^rtiMnt  toullding  sioroae   tb«  luai*  was   Cicaioc!   in  by  lira* 
Sdvam  Beck  to  wiiaeos  Ofirald  B  rry**  elgoatures* 

Mrs*  Hoyt  testified   In  ottbeiaJioe   t^^t  sh*  beoMU»  ftttquaintod 
with  a«rAld  Barry  In   ^prll#  1928,  just  ?.ft»r  he   returned  fraa  the 
hOBpltcai    th)>t  hfi  th«a  nnd    thereafter  8>ppear«4   to  her  to  he  aiclOy 
and  feeble  I   thAt  prior  to  July*  192S,  ehe  fret^uently  eaw  and  oon- 
rereed  with  .  laf  th»t  "he  did  not  (seeas  llJre  a  stan  ^ho  had  hie  <»m 
nlndf"   that  on  one  oeeaslont  Boetlnjg  hla  on  the   street •  he  aprearod 
to  be  lost  and  not  to  kaov!'  how  to  g«  to  th<!i  Beek  ap^crtsent  and  she 
aoconpanled  hln  there)  thi>»t  la  pli^ylag  cards  with  hint*  Mrs*  a&olE 
and  othera*  he  at  tlaoe  did  not  appear  to  kae^?  ^iuxt  he  vaa  doing f 
that  on  the  nomlag  of  July  2»  1935 »  Mrs.  Beck  reqtiieeteti  her  to  com 
Into  the  apArtaent  and  "el^  a  papcir  on  a  Imslneea  traafl^otloai" 
th<«t  ehe  eewpllet!  viflth  the  request   iad  slg»«c  eortala  papctre  ue  & 
%ltneae  to  d«r&ld  Barry's  elgoatores  but  did  aot  tat  th@  tli^  know 
vhfit  the  paper  a  o«re)  thsit  up<m  catering  the  reoa  sAba  **{Qva»A  £r» 
Barry's     brothere*  Vrs*  Beolc  vnd  Mr*  Gerald  Barry  ther^l"   th^t  derail 
Bsirry  rm.Q  sitting  at  the  side  of  s.  t.'^ble»  ''leaning  on  his  h^imdet"^ 
nad  did  not  appemr  to  reeo^^lxe  her  (Mrs*  H<^t)|  that  &t  hie  brother's 
request  he   signed   two  papers  sad  sho  algacd  then  «fterwaf4a  as  a 
«ltaee8|  th.%t  "he  did  aot  appear  to  kno<<?  whnt  he  was  doln^l**  aad 
that  in  her  opinion  ho  wcio  of  uniiiOttttd  alad  -<■%  th»  tlae*     Krs*  Hoyt 
further  tsftlfled  as  to  frequent  Meetings  with  hia  thcr^^after  aad 

;    prior  to  his  death*  «ad  as  to  rarloue  happealaffs*  all  of  vhleh  tended 

h   to  Bi^w  a  oentlaued  unsouad  oott<tltloB  of  silad* 

V*  Barry  testified   th&t»  after  Oerald  B»rry  left   the 
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hOBpltal  ftnd  went  to  llv«   nlth  the  B«ok»f  and  prior  to  July  2»I0a8t 
h»  froqueaily  Tlslisd  her  aad    th«  ohlldrcn  at   th»  tnmilj  h4MW|  mn4 
took  mmny  ao&lo  ?lth  thmii  that  ««  b«b«  ooo&sloae  he  epoke  ef»  ant 
vas  apparetttlj  aueh  «orri«^   oror*  a  o«rtaln  onttlo  ri«uaioh»  whiali 
■inec  hla  lllneaa  is  the  hospital  he  aaid  h«  h«idi  forgottea  th« 
loOQtioa  off   tliat  te  elalaod   thf<t  all  hla  aoney  vone  in  priae  eattlo 
an   the  ranehi   thnt  ••  far  aa  aha  kna?,  or  could  KLisoertrxln  froai  ia- 
qulrloa  froR  othar  prrtleat  ha  had  no  iataraat  whatvrcr  in  any  auoh 
raaehf  th^t  en  othar  eecKaions  h«   ahawed  intereet  la  certain  piecaa 
•t  furaiture  la  tha  ho«a»  thlnkiag  thi^-i  thaj  were  aeir»  hut  which 
wart  la  fact  pieeaa  which  he  hliaaelf  hacii  purchased  in  prior  yeura| 
that  «a  ether  oocaaioaa  he  did  net  r^tcegnlKt  aeme  of  the  ohil4raa 
ae  heiag  hia»  aatf  ha  wae  coaatttatly  addreaaim;  thes  by  tht^  wroBg 
naaaat   that  on  eoae  oeoaaioaa  he  aeeaaer?   to  realise  his  albtakes 
eencemiag   thca  aad  would  refer  to  hie  ilXaespi  in  the  hospital  and 
aaj  tJtut  aew  he  "didn't  reaeafbex  -',ell|"    th  t  on  other  oecaeioae 
there  were  oonTera^tieaei  in  trhleh  the  elder  children  p«%rticipated» 
ahoat   the  mortgage  un  the  heatt  and  the  neeessity  of  making  payavsnte 
on  it   to  preTent  ita  forecleaore*  hut   that  he  did  not  appear  te 
realiae  the  altaatien  or  kaow  who  woa  the  owner  of  the  hoaei  that 
ea  aome  oeonaiona  he  expreeeed  iaahllity  to  )mo<e  the  direction  to 
ge  to  reaeh  the  Beek  aptvrtwiBt  aad  requeeted  that  oae  of  the  eaildrea 
aecoHpaay  hia  there*  which  «ie  ef  the*  nlwaya  did|  thr.t  on  oae 
eoc»aioB  in  Jwie»  1925t  ^hea  the  outer  ceora  were  locked  aad    the 
witaeea  and  aeme  ef  the  ehildrea  "nere  upataire  he  audccaly  there 
appeared,  hawiag  entered   threueh  a  vsiadow,  and*  upoa  beiae  re^aaeted 
alwnya   to  riag  the  bell  before  eaterints*  wanted   to  kBo<»  where   the 
bell  w».»»  which  »t   the  front  door  he  had  aany   ti»e:s   aim««lf  nag 
before t  th*v.t  oa  tihe  afieraeoa  of  July  4,  1925,   (two  days  after  he 
had  executed   aald  papero)  after  hawiag  teat  ^e  went  uprtairfe  for 
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a  nap  aad  l«t«r  9ma»  dvva  tha  stairs  "otark  naked  T   thrit  upon  baing 
askad  by  the  wltnsea»  in  the  presenea  af  Hslaa  B^i^rry,  aherc  his 
«lathas  wars*  replied   th^t  ha  ''hadn*  i  gat  nay  olothas**  aad   thrt  ths 
aitaesp  and  UoIcb  round   tha  olothaa  ia  a  diffsrent  reaa  fran  that 
In  which  ha  had  first  lain  down  t^r  his  aiip«  xm  drssisad  hin.     tha 
aitaaas  furthar  tsstified  as  to  smny  afther  oonTeru^tions  aith  hi»» 
and  uattRual  happenin<A*  oocurxing   thereaftar  and  up   to  the   tlaia  of 
hia  death*  all  tending   to  show  thnt  his  BMatal  inx'ixaitias  inoreaaaA 
aa  tlaa  elapsed*       .^ho  further  teatifi«(i'    thcxt  ait^r  July  2*  19^5» 
alie  had  aerereil  oonrdrs^vtiotia  with  hia>  in  the  presenoa  of  soma  of 
the  children*  regnrtiing  tha  policies  *  ^^ad  as  to  B&clt*  n  failure   to 
return  ttiaai  to  har  and  that  ha  oixpreoaoc  aurpriae*  hut   &olci  \uix  not 
ta  woTTjr  aa  she  was  the  aaatsd  b^aef  iciaxjr  trhereia  t-aei.  'tdtsn  he  died 
she  would  get  the  iasurnnoa  lumey  i^m   nehea/  could   trke  it  cs.v;-fit)r  fran 
her.      '^c  axpreu  ad  the  opinian  thnt  he  aas  "Mentally  unbnlancad** 
from  the  tiaa  h«  eaw»  out  of  the  hospital  in  April*  19r^5>  until  his 
doistht  and   th-^t  pt  thje   tiae  he  signed   @f;>ld  papers  em  July  S»  19S5t 
ha  "VRs  not  right  in  hia  adnd*  and  van  inc&pmbla  of  then  realising 
tha  full  iaq^ort  of  wh^^t  ha  «as  doing* 

The  chaneellar*  ia  <ia  oral  opinion  d«liV9red  joat  hefera 
the  entry  of  the  deeree*  referred   to  the  three  children*  f^ho  testified 
nt  great  length  upon  the  he.'riac;*  as  "fine,   orteht  children."     Thislr 
testiJBoay  corroborated   that  of  thalr  nather  in  all  essential  p-r- 
tiomlars  att3  tended  strongly  to  aho«  th^t,  from  the  time  their  father 
left  the  hospital  in     pril*  1925*  and  until  hie  das th*   and  par- 
ticul>irly  ia  tha  aontha  of  June  and  July*  19SS*  his  aixul  sad  Memory 
vera  ao  Inpaired  as  to  reader  hin.  ineapablo  of  perfoming  any  buciaaaa 
traaanctioai  or  af  realising  vhat  ha  vae  doin«;  «hca  hv  signed  the 
papera  ia  question  ma  July  2»  192S.     The   tft.aimony  of   the  oldest 
ohild,    )(ary  3erry»  aka  during  eaid  period  aaa  aorkiag  la  the  offiea 
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of   fch«  Tellov  Cab  Co*t  Chle£>.0o»  laad  who  law  and  ooinr«rB«o  vlth  h«r 
father  durlBC  mny  of  Mo  ervniHip;  rlolto  ftt  thfi  fsxilly  hatte»  md 
upon  other  eceasloas  «.BCt  £>t  othor  plAe«s»  la  pariioularly  llluninat- 
Ing  oa  the  issue  &o  to  his  inpAired  nliid  nad  wcMory  and  his  laentA 
incapHcity  geasrally* 

ch&rles  A«  AiixiaiMSt  aa  ftttern«y«&t-l&w»  teetifid  that 
ha  was  irell  aoquaiated  with  OcraXd  Barry  for  oiore   than  ?,Ki  yttt«.vo 
prior  to  hie  d«i%th»  and  saw  him  fraqueatlyi   th>,t  shortly  after  hs 
eaas  out  of   the  hospital  in     pril»  192S»  the  witness  had  a  con- 
TersatiOB  with  hia  on  the  intreeti   that  Barry  apie&rsd  lU  and  feeble 
aad  at  first  did  not  reeognl^te  the  witness!  ^i»/-xt  later  he  tn&iG.  that 
he  "did  not  know  trhat  he  was  doing  most  of   the   tine"  and  th^t  while 
in  the  hospital  ho  "had  been  in  a  oosm***  and  had  "broken  all  records'* 
as  to  his  pfxrtiottlar  disease  •  diabetes}  th'^t  about  a  stonth  later  he 
sailed  Ht  the  witnese*    office  and    said    th;  t  he  "vni*.  looking   for  his 
property t"  and  upon  being  asked  for  pnrtiool  ret  s^id   "I  imr    b«ea 
very  eiok  and   it  seems  that  I  haTO  dietposed  of  a  lot  of  property  and 
I  don*t  know  wh^^t  I  have  done  vith  it|"   that  in  the  month  of  July  or 
Attguctt   1925 »  the  vtitneets  again  met  him  on  the   street    tmC  asked  him 
about  a  certain  criminal  suit  thnt  they  h^d  tried   together  fi.2.  s^ttorneys 
shortly  before  B&rry  went   to  the  hospital,  ^nA   thnt  Bnrry  ($aid  he 
*remesib«red  nothing  about   the  oase**^       the  witness  expressed  the 
opinion  thnt  a.t  each  of  these  times  Barry* e  "mental  condition  was 
unsoxmd**     Jamee  H*  Glasa,  a  U*  n«  Cwneiisvioser*  before  whom  Barry 
prior  to  his  illness  had   fretiuently  appeared  representing  defendants  f 
te   tified  Be   to  coBrersations  had  nith  iiim  in     ogust  and  durine  ths 
foOl   of  192B  and  spring  of  1926*  and»  after  etating  what  they  were» 
expressed   the  oplniOTi  that  at  thes«   times  B<irry  "did  not  hare  o<mtrol 
of  his  miad  and  memory."      ylrester  Brissa*  a  relatire  of  Barry* 
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itatifled  aa  to  oomrorostlona  villi  him  la  ttajf  jfuae  «ml   Auguat* 
19251   that  at  tha  firat  aeBTaraatlOB   the   wttaaats  BMntloaed   «  o&aa 
whleh  Btarrj  before  ha  wont   to  tho  honpltal  hr:ci   trlod  for  a  ollaitt 
■ad  that  tha   client  hod  aaid  ka  atill   owed  Barry  acoM  maaey  for 
aarriooaf   thr  t  B&rrjt  aftar  thinking  for  n  vhllet  anidi     "^Ae  dooo 
ova  ■•  aoaey  fit  that  ease  -  about  ^9»0C0|   there  nre  lota  of  peoplo 
who  o«o  ato  Boney*  hut  I  cniutet  think  who  they  aro|   I  haTo  lost  oiy 
■ind   oBtirelyi*   that  ia  the  June  eonreritatioa  the  vsitaoan  told  hla 
he  had  proeured  a  cliaat  for  hia  «rho  had  a  oaae  aooa  ctming  up  in 
tha  federal  building*  tk'.t  aa  uppointaeat  wne  aade  to  ao«t  the  clieat 
at  a  p<i.rtioular  tiaa  and  place*  hut    th^^t  Bnrry  fallen   to  keep  tha 
appoiatoaat  and  th  t  afterwarde  ho  «aid  to  the  witneeef     ^l  nBrex 
SOTO  it  a  thought!  it  slipped  my  aind*"       Other  vitaeaaoa  teetified 
to  eoarerontioaa  with  Barry  aM&  to  e<?rtaUi  happeniBjEo  oocurring;  after 
July  2 1  19SB>  all  teadiag  to  ahow  hia  continueci  and   inoree^r-^lng 
mental  incapacity o 

Joseph  Barry*   liviag  t^t  Meaphia*  Tennesaee*   at  tbie   tiiae 
of   the  hearia^f  te^stified   that  he  paid  for  the  Cht&»  aediciaet 
Burelae  aad  keep  of  aerald  Barry  while    the  latter  lived  %lth  the 
BeekOf  and  also  the  undertaker's  bill  for  hia  buriall  aad  thnt  froK 
tiae  to  tiao  he  had  paid  preaiuao  oa   the  two  policiee  fsjuouutia^;  ia 
the  ai^reffito     to  "^ahout*  $130-0«     It  appears  from   the  imoontradieted 
toetiaony  of  una  0*  Barry  thnt  the  reason  for  the  change  of 
beaefioiary  in  oao  of  the  polieicR   to  her  to  the  extcat  of  .^1*000 
waa  a  preTioua  loan  of  ll»0O0  by  her  to  Gerald  Barry*     F*  X« 
BrockiuB*  a  youag  woMan  oaakler  of  tho  eoaplainaat  in  ita  Chicago 
offioot  teetificd  tk^xt  <Juring  the  oickneoeoa  of  9erald  3- rry  aad 
after     prilt  1925»  Joetrph  Barry  persionally  paid  tho  proaiuao  falliae 
dao  upon  tho  policieai   th>.t  ahe  only  aaw  CJerald  Jtozry  once  and  that 
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vens In  the  fill  of  19261  •M   that  an  th^t  ocoABion  he  oallad   nt 
oanplteia&at'a  of:  lee*  asked  ahouc  the  peliolee  and   to  vheei  the/ 
were  peTBhle*  wee  girea  toe  inforsation  end   "he  wrote  it  dovB«* 
It  farther  appeere  thnt  la  dcpteabert  1926»   Anna  V*  ^mrryt  upon 
the  adTloe  end  aBBiotiauje  of  one  of  the  attomejre  for   the  Yelleer 
Call  Co«»  whoa  ahe  oensultedf  filed  h«x  svera  jpetition  in  the  divoree 
oaee*  allegiae  thi&t  Oerald  I^Ktrj  wae  in  arreare  in  pajveat  of  aliaoay 
to  the  extent  of  $9»600«  aad  praying  fox  a  rule  upoa  iila  to  efaew 
cauee  w)qr  he  ahoaJld  net  he  itd Judged  iu  contempt*  eto*|   that  auoh  a 
rule  was  entered;  hut   ch&t  thereafter  no  further  prooet^ciingc  were 
had  in  the  uatter  cuad  no  cMiteapt  order  was  further  urged  or  entered* 
nhe  alee  gave  teetiaoay  to  the  effect  th»,t  ahout  this  time  the 
family  were  ia  Tory  etraiteaed  cireuaietancea  fiaaaoi&lly»   that  she 
hf«d  been  unable  to  eee  Oerald  Barry  and  had  be@n  refonet;  aomitteaee 
to  the  Beek  hoae  where  he  waef  thatf    acting  upoa  her  Bbtorney's 
adYioe»   she   took  thie  aenae  of  obtniniag  an  intsrriew  with  hia»  etc*| 
and   th'  t  ehe   knev?  at   the   tiae   ih^xt  he  wtts  fin&nei«illy  unable  to 
aake  any  payments  on  >  ccount  of  alimony  due* 

From  said  oral  opinion  of  the  chcmoellor  ii  appe&rs  tlmt* 
notwithstanding  the  uaeontradioted  teetiaeay  of    ana  V*  3arry»  her 
children  and   the  other  witnesses  for  her»  dieolosiag  the  mental 
incapacity  of  Oerald  Barry  on  July  S»  1925t  and  eliortly  prior  aad 
Bttbseqittsat  thereto*   to  traasact  ordinary  business  affaire*  and  his 
weakened  mental  condition*  the  oexirt  was  of  the  opinion  in  eub- 
Ataaee   thnt*  because  of  certain  allege  t ions  in  Mrs*  liarry*o   swora 
pelitioa  ia  s^'id  ooatenpt  procee^iage*  in  some  pArtieula  e  ineon- 
•isteat  with  sane  of  her  teetimony  upon  the  hearing*  she  was  not 
entitled  in  a  eoort  of  equity  to  xeooTer  anything  upon   the  policies* 
The  ohaaeellor  said  ia  parti 
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*H9v»   in  •rder  to  Justify  thia  court   in  eefitlng 
attire  th«  oh«nj(«s  of  iMasflclftry  denifpuitttd  liy  tlM 
In&urcc  (   the  court  autit  b«  aitinflA^-    .'roM  the   ctvldtmee 
fchnt     t   the   time   th«  ohanses  acre  anxio   Baldi  insurod 
vnc  ino'ipftbl*  of  uiid«rflt- ndln^- ,  n,nd  didn't  undcrBtand* 
the    -ete  thrt  he  wae  &bout   to  and  didjperform*     Xhe 
oout  t   i«   o'ollged    to   t^ktt   the   r'^cord  ««  a  w>)ole.      In 
Tiew  of  the  fomer  wife's  petiulont  aJid  of   the  teutiaony 
of  this  young  noaan  o«i8hler  of  the  company »   Indlc:  tlag 
thai  VAoa  he  appeared  at  Its  of: Ice  he  understood  thlasa* 
understood    that  he  had   Ineuraaee  poXlelest  undsretood 
that  he  had  made  ehaagee  in  benef  loi;iry»  tmd  vranted  to 
know  Ju't  how   the   oooptufiy  had  ande  the   ohaBges  (whicb  Is 
all  9oxitrac;iotory  to  the  te:  tiaoay  of  witneaaee  who 
appenred   nnd   teetifled   aa   to   their  helief »   from  nets   ti)ey 
notieedf   that  he  had  not   »uf  :<  Iclcnt  .eatal  o^pRcity 
to  transact  huaiaeBi$}t  *  X  will   rmter  an  order 

deoresln^S   th^t   th*  bi  other  "nd   glftt«r   are    ;;ntitlet'    lo   this 
money f  bcc-use  of  ch-'ing«»  of  benfificlary*  imd  <i«ny  the 
right  of    the   former  i»ifo   to  partielpafec   in  thv   fuad»" 

V«  o&nnot  agree  with  tho  eovut'n  re?.soninga  or  concluaiona* 

'«e  do  not  think  there  ie  a  ^iueation  of  equit&ble  eatoi^xol  ia  the 

eaaot  beeaaae  of  Mrs*  Hnrry*  a  e«orn  petition  in  th^   contemjpt  pro- 

•eedinea*     ^''ttrthenaore*  the  testimony  of  >"•   I*  BrokiU8>  the  woaaa 

caahler  of  ooiLplainantt  doeo  aot  in  aur  opinion  Justify  the  infer- 

cnees   thf^t  the  chancellor  drew   therefrom*     :>he  had  no  lenijthy  con- 

veroAtiea  with  Gerald  Sarry  at  the  tijM*   and  she  expressed  na 

opinion  aa   lo  hie  then  msatal  condition  or  cap^»elty*     The  qucatioa 

before  ua  for  d«oiaion  ia  entirely  one  of  ultimate  fact*  and»  after 

a  painatakiag  ex^jtminatioa  of  uli   the  erideaoOf  we  are  of  the  opini<ai 

that  on  July  2,  1923*  when  Ger&id  Barry  signed   the  papers  ,j;ai.hori2>infi 

an  id   chaac«a  of  boaoflciary*  he  waa  not  of  eouad  aind»  was  net 

aapabl*  BMBtally  of  traas&cting  ordinary  buaineae  :satters«  and  not 

oppablc  mentally  of  ntakiag  jaid   ohangee  ^xxuSt  binder  stand  lag  r,.t  the   tljao 

vhat  ho  vaa  doing*     ^«d  we   tMnk  the  court  @rred   ia  enterlaes  the 

deeree  appealed  froa* 

The  unoontrctdlotoe.  erideaeet  howoTer*  diaoloeee  th&t  tilte 
naming  of  Anna,  0.  Barry,  slater  of  the  iaaured*  ae  boaeflclaxy  ia 
(»e  of  the  polleies  to  the  oxteat  of  ll»OQ0»  .vaa  da«e  at  a  tlae  prior 
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te th9  lasujrvtf**  scrl*tt«  111b«bs  vhlah  renulted  In  th»  iBq^iriMat 
of  hi*  mantal  powert*  and   in  eonsider;  tlon  ot  ttne.  an  ••ourlby  fOT» 
*■  Xoaa  fjLdf  lo&a  nndt  by  her  to  hlii»  attu   It   10  scuita^l*  «ad  prop«y 
in  our  oplMion   thnt  oh*  rooovnr  ;»X»^^00  out  of    the  fund   ija  the   cl«rk*a 
bandBt  leoo  a  proportloBat«  Amount  occ£!.»ldn«c>  by   the  proper  clajjjui 
of  th*  coiopany  &«  agvlnet    tho  faoe  Telue  of   this  policy.       nd   tho 
cYldenoo  also  dleolofioa  without  eon;.ra<ilction  thr&t  Joseph  Bnrry 
p&ld»   out  of  hie  indlTldUAl  fmdot  for  due  premiuaa  on   thf.  pollcieo 
oonsldernblo  siuiii  of  noney*   tho  oxAOt  A.gL?rocat«  aaount  of  x'^hich 
(less  not  appear*  but  which  h«  olaiaa  was  ** about**  $13(K}*     v  e   think 
hat  in  oc^uity  and  sood  censcienoo  h«  ehould  b«  relnbureod  out  of 
tho  fuaAo  in  the  olerk*s  hands  for  these  payiaoatB  without  intereet* 

Vor  the  reieono  indicated   the  d«oreo  of   the  Superior  court 
le  jrereroed  and   the  eauoe  ie  roaumdod  v^th  direetlono  that  the   court 
he-vr  further  eTldence  &a&   ajstoertalu  how  aueh  Jooeph  Blurry  a«;tually 
paid  in  preniUM)  en  the  polieicjuf   thatt  upon  the  :.g«;:r@g&tc  huesi  being 
aaoertalnedf   the  court  orc^r   ic   to  bo  paid   to  hln  >lthout   interest 
by  the  clerk  of   tho   eourt  out  of   »tild  f  twc  {   th^t   the   coux-t  aLae 
order   to  be  paid   to     nua  0*  l^hxty  out  of   aald  fund    the   turn  ot  ^ltOOO» 
leas  dedttotlon  aa  &fer«0ald|  and   th  t  the  court  alee  ord&r  to  be 
paid  te  Attan  V«  Bmrry*  fomsr  wife  of  Gerald  B^rry*  out  of  e&ld 
fund  the  balanoe  la   the   elark*8  hantis.     Tho  eoata  in  thla  appellate 
court  and   in  the     uperlor  eeurt  will  be  taxed  agalaet   the  appellooa* 
Joseph  Barry  und  /juia  '^4  Bttrry* 

Seaalaa  and  Baraoa»  JJ*t  eoae«r« 
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nVABD  ROPP  aad  F.  L.   HASKS, 
d«inc  busliMsa  aa  Marrvl  Uot 

Co*f 

y. 

Appellant • 

m»  WUiSlDISO   WSTICS  aRlX;lST  mQ^VHsmi  THK   OPISIOI?  of   the  C'OUB?, 

0»  Ootobar  U,   1927,  a  Judgnaat  Vy  OMifeetsion  for  (45, 
|#10  for  attorney's  fooa)  vraa  ent«rctd  against  d<ifend«int   on  & 
vrlttoa  ootttrr.et  eigned  by  tho  pariiee  on  June  25,  19S7,  a  copy 
of  vhleh  ««a  att^elMd   to  and  aoide  a  part  of  plaintiffs*    etsteiaent 
of  elaln.     Plalntiffa  agreed   therein  to  furnieh  and  Inetnll  in 
defendant* e  premieee  »t  4S21  .:ottth  itate   street,    Chicago,  a  "Manrel 
Booster  i'ump,"   and  defendant   ngreed    to  ptiy  to  plaintiffs   therefor 
the   auai  of  v'35  on  July  25 1  1927,  and  plaintiff  a  guarftnteod  among 
other   things   thnt  tho  punp  would   Inereaise   the  water  pr«}s9ure 
auff  ieient  to  force  water  to  the  top  floor  of  the  t^ullding,  v^hiob 
gu  rantee*  hewerer,  tma  contingent  upon  defendant  keeping  the  pump 
and  BOtor  oiled*       The  oontraet  eontainei!   the  uotial  ol«iu&e  author iaing 
a  ooafeeeioa  of  judgMont  agr.laet  defendant   for  ^ny  unpaid  amount 
of  the  contrnct  priee,   together  with  eoeta  and  re  aonahlo  attorney's 
fees* 

Defendnnt  was  not  .^ris'-d  of  th»  entry  of  the  Judgnoat 
until  DeceaiMir  SO,  X927»  vhea  execution  thereon  was  preoent«tti  to 
hia,  and  on  January  9,  1920,  he  appeared  »nd  mered  to  vacate  the 
jttdffnent,  aupportiag  hia  notion  try  affldarit*  he  stated  therein 
that  the  eontmet  did  not  show  upon  its  face  th't  any  aoney  trae 
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du«   Utcrcun  to  plaintiff tn  nnd    th-^t  t«  d^tormlnn    tUtt  fact   It  was 
Beeateftry  for  pXaiatlffs  to  show  by  eTi<)«aco  th^t  their  guarsntlto 
had  boon  eomplief)  with*        Ho  further   atat«<!    thet  ho  had  &  good 
dofoaoo  upon  th«  iwrlte   to  tho  wholo  of   plaintiff o*   doMLiid»  la 
thAt  tho  puap  as  Ina tolled   did  not   ia  fact   lncroa£«   tha  water 
jaraaauro  auf flelant   to  force  watar  to  the    top  floor  of  tha  bulld- 
liie;t  althottj^h  ho  hr^6  kept   the  pumi>  and  aotor  oiled* 

Tho  oourt  refuBOci  to  raoato  tho  Judganent  hb  confaeaoA* 
Vttt  ordered   thixt  it  bo  opened    (tho  aajae  to  atnnd   as  security}, 
and  further  ordered   th-^t  defeQd«>jit*8  said  affldairlt  otiuid  as  aa 
affldaTlt  of  narlta*      la  Aprlli  19S3*   there  «nf>  &   trial  wlthoat 
a  jury*  reeultins  In  the   court  ndjudg-lng   th$'t  aald  Judgnant  for 
145 »  aa  oeaf eased  on  October  14 »  19127 «   st^nd   conflnaed*     Thla 
appeal  followed*       ppolleea  hare  not  filed  n  brief  la  thla  court* 

After  caaelderlag  the  prcrloioas  of  the  coatr?  ot  in 
qaestlont  we  aire  of  the  opinion   '.h^  t   the   oourt  erred   ia  not  granting 
deret»iant*8  siotlon   to  yja^,e)»,;tft  the  judgneat  ciutered   by  oonfeeelon* 
>^e   think  that*  beovuae   of  plaintiffs'    gsaraatles  containea  in  the 
contract   (which  was  the  basis  of  the  conf  sailed  jiAdgmont) »  It   could 
not  be  d  tentlaed  without  the  herfrlnf;  of  evidence  whether  the  poap 
actually  ooioplled  i«ith  said  gUHroatieB »  and  whether  defeadaat  ia 
fact  owed  plaintiff  a  aay  money  on  the  contmot.     In  Ilttl^e  t>,     yer» 
133  111*  272*  273*  it   la  decided  ia  substance   th^t   the   entry  of  a 
Judgaent  by  coafoeaion   ia  not  warrantet^  where  the  amdunt  of   tho 
judgBMHt  la  not  definitely  fixed  aod  depends  upon  the  hearing  of 
«Tldeaca  dehprf  the  obligt^tloa  up(W  which  It  la  baaed.     (noe»  alao» 
gpbff  V*  £jSiSSM»  ^^^   ^^^*  if  Of  503*)       Furthcrnorct  ■<  e  do  aot   think 
th/^t  the  court  upon  the  hearlag  w&a  justified  by  a  prepoaderaaoo 
of   the  evidnnoe  ia  eonfiralag  the  confesaed  Judgaent*   erea  upon  the 
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erroBaous   theory  thnt  it  «•  <?  prox>«rXy  enter«<l   in  the  first 
ia* !«•«•• 

for  the  rvaaons  Inolo&tcd  tlw  judgaMat  Rppealad  froi 
ia  reyersedt   and   tha  aaosa  is  raaaadad  viith  dlreotlona   thnt  tlM 
••art  order  the  raeittieB  of  said  coafes  ed  judgaent  of  October 
14,  192  J, 

miKBSEI;  AKC  REMAKDKD* 

Soa,alaR  and  Bisraea*  JJ*»  eanour* 
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KOSALXIA  BOLDAtO, 
App«ll««t 
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»•   PKKSIItHO   JU.TICr,  QtillM^^  DELIVKiS^lJ  THE   OPIUJOS  OF   THFl    COOKT, 


In  Rn  aotion   fco  r«ooT«r  «^  '^death  b«aeflt"  becauae  of 
th«  d«JBl<i«  of  plalatiff'a  husband #  Gluaeppt     oldato,  a  neofbor 
of  oefond'^nt  ooelety,   on   Pebrttf<ry  4t  1923t   there  v>.»  n    (.rial 
without  a  Jury  in  June*  192&»  reeultixig  in  the  court  finding 
the  ioaueo  again»t  defend  iat*   aasoaoine  plaintiff' e  dnxaages  at 
|650»  and  ontoxiag  Judgaont  in  that  aaiouBt  upon   the  fincting 
•galast  defendant*     This  appoaX  followed* 

The  defenees  of   the  uoeiety  as  stated  in  lie  iffiduTit 
of  Boritot  were   (l)   that  aIthou<?h  it  had  duly  he^n  iaeorporated 
under  the   lavs  of   the   State  of   Illinoie  on  l^oreiiber  5»  1920,  and 
had  acted  as  a  oorpornitioBt  it  hnd  oeaeed   to  q9  such  prior  to 
Vetoruary  4t  192 A »  and  vsa  incapable  of  euiag  or  being  aued  aa 
•ueht  and   (2)   that   the  decenBed*  Giuaeppi     oldato,  wae  aat  a 
m«ai»er  of  the  aoeiety  ia  g»<tA  stiiading  at  the  tiaw  of  hie  deatht 
and,  heiMe»  tluit  it  tma  not  liable  to  plaintiff  ia  any  aiaa* 
lefendaat  did  net  euatain  by  euff ioient  proof  upon  the  trial 
the  firat  aeationed   defenae.     .  a  to   th«   arcond*   it  ap',>eared  froa 
a  clear  prepoaderaBce  of  the  eTideaee*  aa  found  by  the  oottrt« 
that  dcoeaaed  naa  a  aeaber  la  good  stendiag  on  Jnnu&ry  '^.2,  ig28| 
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and   thnt   the   efflo«r»  of   the   soolety  treated  hla  ae  belnc  1a  gtimd 
•tandlng  when  hie  death  oooiirred  by  at  .ending  his  funeral  and   aan* 
trlbtttlnff  out   of   the  funde  of   the  soolety  to  the  fvueral  expenaea* 

The  by-Ia««  of  the  society*   Introduoed  In  erlcicnce* 
prvTlded  ifiter  all^i  that  (a)  '*the  mortuary  eaplta  tax  nh;ill  be  paid 
in  adTnaoe*  and  '*?he  has  not  paid   ansuMt   in  case  of  deatht   ehall 
ha.r9  no  rl^hta  whnteTari*    (b)   "the  atenbera  (ouaee)  in  o&e>9  of  death 
t9x  oontributlon  ahall  pay  |8  per  capita*  and  the  alatere  41}  la 
•aao  of  th«  death  of  a  aeaber  (nale)  or  a  sister*  bealdes  the  con- 
tribution p*T  capita*  the  congregation  will  pciy  out  of  its  treaeury 
•  if  a  mok  $40*  and  a  floral  piece*  CIO}  if  a  soaaa  $20,  and  a 
floral  pioeo*  ISl*      (e)   "the  aember  who  for  three  consecutive  aaonthe 
is  behind  with  his  payasats  loeets  the  ri^ht  to  the  floor*  to  the 
▼ote  and  to  the  siok  benefit}  after  five  mofetha*   that  is  froM  the 
date  cf  the  nee ting*  he  will  loee  OTcry  benefit  given  by  the  cor- 
poration*"    It  is  plain  that*   the  deoeaoeii  belac:  In  good   standing 
on  Jamtary  22*  1923*  a  few  d&ye  before  his  death*   the  eeoiety  was 
liable  to  plaint iff  for  the  paynent  of  a  death  benefit* 

But  the  ,jj|;;iBOiffi[,i   of  the  benefit  to  be  p&ld   is  dependent  upon 
the  nuBber  of  liring  aeabers*  auJle  ^nd  fen&le*  of   the  society  ot 
the  tine  of   the  denth  of  the  particular  aeniber.     Two  dollars  is  to 
I      be  contributed  by  ereh  living  aale  mei&ber  and  one  dollar  by  erch 

living  feaale  aeateer.     The  court  found   chr.t  nt  the  tloe  of   the  death 
of  plaintiff's  henband  there  was  a   total  cteeibership  of  3^5  persons* 
and  plaintiff* 9  daaages  were  fixed   Rt   ,;2  per  meaner*  or  ;!^6S0«     We 
think  thf>t  the  court's  finding  and  Jud^ent  are  exeeselve*     It 
appears  from  the  tsetlaony  of  Ton^  iemaro*   treasurer  of  the  t^ocietyr 
that  on  i^ebrttvry  4*  1928*   there  were  "about  20c  aen  and  75  woaea 


'V 


«#  ift-  -ilg®   «»|t#«g>^c   .:... --..       '..^i, 

'•;>  *;R^?5ff:S^v    Biff  •■  ;d/sX:;   oJ  ftXtf^li 

i*i.  ■■mam  m^  $mm-^^l  ,Im»»  s;***-' 


In  the  whole  sooiety*"     on  thin  basis t  and   oonvlcSerlng  thiit  tte 
irtBibers  un<i«r   the  by-laws  nsre  to  coatrlbuts  ^"2  sach  and   ths  wsmui 
BS^srs  il  «Aeh*   tho   total  contribution  oould  not  exoood  >475*     ¥h« 
•Tideaeo  does  not  definitely  discloae  tivU  there  ;vero  926  mmtttmrn* 
XlM  error  mmj  b«  cured  by  a  rtuitLltitur* 

Aecordin«lyt  if  within  ten  dnys  plaintiff  will  file  in 
this  court  a  renitttjmi:  of  4175*   the  judgment  of  the  municipal 
court  will  be  ^firmed  for  $^475 {  otherwise   it  will  be  reTersed  and 
the   e&ttse  remanded.      Incfloaeli  «.s  defendant  perfected  tlxe  present 
appeal  on  tko  theory  that  it  we  not  liable  to  plalntifi    in  aaj 
ajwunt*   the  costs  in  this  court  and  in  the  aunicipal  court  will 
be  t  xed  a^ninst  it»  if  j>lalatifl   files  the  rcmi.ttitmro 
AFflBMt:i}  OK  ^i^itvrtmi.  yOR  e476j 


^canlan  and  lantes*  JJ«»   concur* 


♦"j^fWiSW^*' 
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V.  1.  XLiiJUl  •%  aX»» 

X)«f«adatt%«  in  Mirror* 


i 


mhOR  TO  CIRCUIT   COURT, 
COOE  COOMrY, 


JIB*   j;;:fTIQE   BAKI^fi  riaiVKK^^^   SW:  Gr—'--      -    "I-   COUi^T. 

Th«  jMdipMiit  ittui«r  reTi^w  wae   rendered   In  a  reploTin 
■ttit   to  r^ovrax  poBsvrBion  of  an  automoblltt  in  ithich  thR  oourt, 
b«f(»r«  whan  tbt  eaM  «a«  tvled  wltheui  a  ^ury*  found  {jef«nd9ji%« 
net  guiltjt  ftad  avax4a4  a  isrit  jr«ttdrj|£  h^banttg  te  defa&dAnt  Klaaa* 

To  the  doelaVRtion  etmtftiiiing  &  count  lor  Mtrosisfiil 
taking  and  a  oovnt  for  «79agfttl  ^:«<^(Mit.lG&  la  tbe  usu^l  forait 
dofondaata  flXoci   Joint  pleas  of   the  eeaeral  l&@ue  and  plftao  of 
ttaoir  ovnorshlp  of  tho  property*       One  of  the  li^itter  ple^»  ^^et 
out  by  way  of  InduooButnt  the  facta  on  nhioh  defendant  iiXeaai  elainod 
owDorohlp  of  th«  autoi&obili?    tljaou^h  a  :fcttscloettre   @ale  had  tmdcr 
a  ebattol  atortgaco  on  t.iie  srme  ^iTen  by  tmo  Laons*  pXnlatirf' ^^ 
rendor • 

■L'lalntlff**  repllo&tlon  K^^Xleged  Vm.t  the  owner  of  the 
siOrtfa^itt  auitaorlzcd  j^tieae  to  aell    the  eutostobllo*  and   tb^^t  ho  w>.o 
eagagod   la  thon  buolaoas  of  selllag  autgowbllea  and  eold  the  «%uto- 
■obUo  In  question  to  plaintiff   in  tho  ordinary  couree  of  buslneee, 
and   that  plaintiff  hsid  no  nollee  of  a  mortgage.       i^  rejoinder  denied 
the  oattera  ee%  up  therein  and   the  alleged  author laiitloa* 

Tlwoo  natters  of  Indueenent  wore  not  traTersnbIe»  ami 


^msTTE 


1ti>  mi»ifl..  SIM  'iM7«!»l  JMe%j»«»»3|  «ji£9   1«   ^«@X«  ^jRini,    :>«£i:l  !it^aj»S«»1;»J» 


f«nM4  a»y«rt  of  tha  las»«  to  bo  irlod*       In  euoh  a  o&rs  tko 
pX«.'?dlnfs  aercl/  put  la  isntio  tho  i>laintlff*s  rieht  to  t)u>  preport/* 
ant!   th«  b«ird*ii  vao  on  hla  to  ostabllsli  it*     (Coootaatiyy  t*  fliftjJL* 
57  111*  3«|     :\ftynoXd»  t»  UoCoroULcJt.   fl2   Id.  412 1     Aoc  L  caapell     Co. 
T*   Pt^nolyroJiio  C^.,  ^9X  Id*  243* )       The  oaly  naterlal  question  befero 
usf  tborofore*   Is  vikothov   plaintiff  ottotalnooi   euch  bvurdtiin  and  vtethor 
tlio  eourt'o  flBdia^t  ao  eonionded  by  plaintiff  in  «rrort  wne  ««nlnat 
ttw  volgbt  of  tho  ericeaoo* 

i^lalatlff  nado  out  n  prlaa  ifficlg  csoe  of  right   to  tho 
proporty  by  provlaf  his  purobaoe  thereof  fron  one  Luors  in     ugust, 
1927t  without   knowledgo  or  notice  oi*    s«iiy  merigaKO   thoreoaa.     He 
otteHptod  to  rest  hit  eaao  on  such  proof  but  on  an  erroneous  ruliag 
thst  the  burden  was  oa  him  uader  th«   pXeri^iagis  to  p¥OT«  the  utortgago 
he  introduocd  further  proof  to  the  effect  that  on  M^y  11,  10!^7,  Luoao 
purchased  the  autossobllo  fron  his  eaployer*  one  Juodevig*  and  gaTO  j| 
chattel  jaortgafso   the  re  on »   of  which  defondtuit   AutoGiObllc!  Bonding 
Coapaay  blMUM  tho  oiniora  and   tkvt  the  latter  author Ixeci  I,ttoas«  who 
vas  oagacod  la  »ellln^{  autonobllee*  to  9«11  the  autostobile*     Plain- 
tiff t  howoTor*  did  not  attoiipt  to  iatrodaoe  the  nortgaso  Iteolf  la 
OTidenoo  or  to  asako  aay  proof  reep*?ctlag  tbo  aekaowledcBoat  or  r  eeordlnfi 
of  tbo  aorisaiiot  or  of  aqy  facts  th&t  would  giro  It  ralidity*       Oa 
erossi-exaalnntioa  of   oao  of  plaintiff*  o  witnesses  ho  Idcatiflod  tho 
elgnotvrn  of  Lacna   therepnt  whereupon  d«feadaat  askeo    to  bare  tbo 
nortga«e  Marked  -z  aa  exhibit  for  Ideatlf ication*     But  it  was  noror 
offered  la  eTic;eaeo  tbea  or  afterwards •  nor  vte  there  aay  proof 
node  of  the  aolcBo«led|pMat  or  the  reoordlag   thereof* 

Dofendaatot  eTld«>atly  erroaeou»ly  aa^umlat^  froa  the  ploadlaco 
aad  sttob  Ideatif  loatioa  tb^^t  the  jaortgatfo  was  la  ovideaeet  restrleted 
tbo  defease  aalaly  to  the  quostloa  of  ftuthorlsntlea  to  sell  tho 


VMS^Mtr .  I«s 'in»in(it#  j^«)i»  S>«a£«#ai.ii»  rS:j:^iti..eiiq  .«Bii^«$l«r  fti  ^^t^^^^M^  ««# 
■■'J.':-  •m»aj&^i'm,9M,  im  :iMSi^»'tii  ^i^i 
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mortffa«««'   wr.  »««    the  court*  b  fimiiaft  «ae  «Tld«ntly  1>fit;«<l  on 
•Tl<*.«no«  r«l  tine   to  th;  t  oubjoei  and  to  wlwthor  Lucas  eold 
th«  OBT  la  tlio  9TiimTj  coiuroo  of  tho  buoiiw&a  of  aeXllas 
iittttoaeblloB* 

?lAlatlff  taATlBg  awtfo  proof  of  his  purohskso  of  the  auio- 
vo^ilo  without  &otttal  notleo  of  tho  Hortsoce  amA*  out  a  weiam.  faolj 
case  of  hlo  right  to  tho  preport^*  rogartiloes  of  tho  f.^ct  of 
authorlaatloa  or  wtoethor  tho  voador  wae  oagaMpic!   la  tho  touainooo  of 
Bttlilas  RUtoaohlXoBf  a»d  to  ov«roomo  it  It  uno  neoooeary  that 
dftfendaato  sako  propor  proof   bh&t  the  mortgaco  referre<)   to  wae  tiuly 
cxoottted»  aekaovflodgod  aaci  reoordooi*  otherwise  it  would  bo  InTalld 
ao   to  third  p'tr&ics  doallag  r.>lth  th«  pooeesnor  of  the   autoaiobilo 
(Kl»ball  Ca>  ▼•     olalcys*  Ses  III*  344»  34a) »  and  would  not  bo  notioo 
to  tho  puroh^aor*     (J«Botai  ▼>  ■■' lj>j(;jgx  i^ujBa>er  ;.'ft> »  '195  id«  294 »  299 { 
:  hrllch  y>  Chapolo.  311  id.  4«7.  469|     C:.oh  JtiggiotoT  .^q>  v.  i^^^oy 
■^TOlt^ff^Ufi    :j,B^ffl.  5^9  id*  4U3*} 

As  tho  orl^ioal  bill  of  oxcoptioao  aarol^  ohovod  that  a 
papor  purportlag  to  ho  a  aiorti^ago  «»,»  aarkod  for  Identlflc   tlon  hut 
that  ao  foTBRl  offer  la  evldeaco  of   the  oaMO  wui  vado  defendaata 
proeurod  aa  ordrr  (nt  a  Buhooqtuoat  tone  of  court  asseadiair  the  tti.sm  by 
Iflsertlag  thoroin  aaid  mortgage  sMci  aecoaQ>aa>-lag  note   s^s  axhlbito 
reoelTod  <iad   ooasldered   In  evldeaeo  at  the   trial* 

Tho  order  oxproealy  rooitoo  that  tho  court  foaad  aothiag 
la  its  BlBttteo»  wuioraAduai*  notes  or  the  flloa  or  roeorda  of  tho 
court  "except   *\6  am^  be   latilcp.ted  by  the  bill  of  excoptloao  aa 
orl^rlaally  RpproT«d»*   reletting  to  the  foraal  iatroduetlea  of  oj^^IA 
exhlbltBt  but  oertlflod  to  niut  there  la  aothla^g  whatcTor  in   the 
orl,c;laal  bill  of  exceptions  on  which  to  base   the  convlueloBs»  naaely* 
th&t  it  "eoaaiderod  aaid    exhibits  s.n  haTlng  boon  offered  and   recslT^^d 
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In  arideiiMv  th(»t  vkU  «««■•  «n»  iriai  mM  lMivjr<i  toy  ite«  etwrt  uid 
«rgu«4  1»7  o«m««l  of   thft  r«aj^eetlTe  p&riies  «aic  fkocidmA  by  th* 
court  upon  tbo  thvtxy  that  a^ld  «xhibita  had  boon  in  fnct  ofrorotf 
nji#<    rooolrnd  In  eriCienoo  nnd   tbnt  saia  exhibits  la  quoatl^a  ««r« 
b«fttr*  the  court  on   tTlnl  ijtio  i".«r«  ooiaiaoreo  by  the   court."     Tht 
order  then  frocoocle   co  rKvlt*  oth^r  wattorot  vhloh  llko  the   oon* 
elucloae  alrcaidj    reforrefi   t«»   rooted   eXearly  on  the  court**  sore 
reoolloetlons*  se  the  neeeosary  fftota  on  :fhlch   io  pr<!<  ioate   thoa 
nf  IMC   recited   in  m»!  do  not  apjpoar  in  the  bill  of  oxoeptlona* 
It  la  fundajBontal  that  th«  o«ttrt  eannot  ajaend   the  record   ut  a 
aubwcquont  t«ni  merely  fro«  the  peraonal  reeell<ictioaa  of  the   trial 
J\tdg«.     i<n  cxPKiBRtim  of   Ums  orlii^lnal  ^ill  of  excsptieaat  vrhieh 
epeake  for  liaolf*  aad  on  ^>lU^o^  the  a«en£at«at  purports   to  have  beam 
baoed*  diaolOBOa  no  toaalo  f«r   th«t  osnolualoas  sxod  ilndlago  thus 
eet   forth  In   the   eovurt*a  ordor* 

The  court  eould  not  properly  con&idcr  I'm  mortgage  in 
OTldenoo  aerely  baoAiiae  it  wfvs  a&rked  for  Identifier. tl(«t  nor  ttltheut 
It  vne  offered   in  avidenoe  onloTisi  it  '.^ar    ;xpA-ei£&ly  oi^anlttec   or  treatoA 
aji  attoh  1»y  plaintiff.     But  bha  original  bill  of  except ieaa  does 
not  contain  Um  arguaonuibftforo  tho  eotirt  nor  an:,'  rom:%rka  o£ 
eouri  or  oouumel  or  rullnga  to  eup;>ort  tho  laferenee  of   -my  auoh 
edaiaaioB  or  attitude  on  the  pert     f  plaintiff* a  counsel  or  to 
support  the  fiadlnga  on  i^hleh  the  tjieaduient  rcate*     The  oxhlblto* 
thereforo»  laaertod  liy  »UQh  r-xtendmeat  »-^re  not  properly  in  Um 
reoord  and  vlXl  1»e  atrlckoa  therefron* 

There  being  no  proof  of  the  rvekaowledfluont  and  recording 
of  the  aortgagot  and  oonaequently  no  proof  of  notice  thareof  to 
plaintiff »  hie  proof  of  right  to  the  property  naa  not  ov^Tuame  and 
the  eottrt*a  fla.^.ln§;  ima  ag^in»t  the  «teight  of  the  OTlceaoo*     Tho 
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It  vlll   thervforo  b«  roYcrsed  luid  n  JudgjMnt  Qnt«r«d  ter* 
for  pXalBtlff   In  vrrort  vfltb  (ft  flndine  of  fact  th  t   th«   right   t« 
p«*«««*lon  of   th«   preparty  in  ^,ttc&ti^B  is  in  hln* 
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fc'IM^Ura  OF   KAvJT, 

Ve  find  itK^t   thv  right  t9  poii8«««laa  of  the 
prop«:rty  In  4[tt«etl4Bf  t«1t9«  on  tJut  3r«plOYla  writ:*  I3  in 
plaintiff  in  •XTor«    Anton  L«4m« 


f    n*l  >  ■»■■»*  «•■  f/ 
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^  ii-'^^Twii^uitr— **'^ 


B.J.  ■in:vr-Aj^.L  «:  coM?AJrr»  ) 

a  eorporatloa*  } 


iiefendaat   In  Error,  )       wsttm  TO  MUNICIPAL 

^»  )  COUitT  OP  CHICaOO. 


n&latiff.ia  £rr«r.  ) 

IR*  JUSTICK  BAR1S8  SKtlYimEI:  TMS  OPIKIOH  OF  THK  COURr, 

TMb  writ  8«ek8  r«Tl«w  of  a  judgaeat  for  ^1327  eator^d 
on  a  finding  of  the  eourt  la  favor  of  tko  plaintiff  to  th«  aotlon* 

Tho  ground  of  v^.ctioa*  T^hloh  the  evlaeaeo  fully  aupporto, 
is  itaftt  At  defeBdaat*o  special  order  and  roqueet  plaintiff  pur- 
•kaood  100  alvtrcs  ^f  e«rtaln  oapltsil  stock  for  $1300,   that  he  has 
toDdorod  and  always  Deon  ready,  ahlo  and  wlllla^g  to  dellror  the 
•ajM  to  defendant  and  that  a^teaA-mt  Wxe  refused   to  pay  for  the 
•aae,  althot^?,h  he  has  often  pronleed   so  to  do* 

By  hie  eJTfldsi^Tit  of  merits  defendant  iienled  j^lTlng  a 
speolQl  order  or  request  and   eyer  agreeing  to  pay  for  the   etock, 
and  later  by  anended  affldcirlt  of  jaarlts  pleaded   th«     tatute  of 
Vrauda,  alleging  that  the  transaction  wae  a  sule  of  ohoses  in 
action  of   the  value  of  |S(X;  and  upeards,  and  negatived  the  oxlstenec 
of  any  of  the  f«.etB  enumerated   In  eoctlen  4  of  the  Uniform    ales 
'^et  that  voulci   otherwise   take  the   ecuse  out  of   ouch  etatute* 

Vo  evldUMO  w^rs  tf fered  or  received  la  hehalf  of 
defendant*     Defendant' a  counsel  oade  appllcr>^tlon  for  a  contlnuanee, 
hut  as  ho  did  net  eupport  his  appllontlon  by  an  affidavit,  as 
provided  hy  erection  6^  of  the  Practice   sot,   there  tfns  no  error  la 
denying  It* 
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B«<»aiis«  ih«  ftcr««M»at  relied  on  t>y  plaintiff  vas  oral 
it  Is  arg«<i  thai  It  la  net  saforcllile  under  »nld  section  4  of  the 
Ctaiform  Sales  Aet« 

Ths  irwasaetion  wns  net  ^le  of  ».  sale   of  stook  Hy  plain* 
tiff  to  defendant  )»at  a»r«ly  a  contrnet  of  agency  wh«re1»y  plaintiff 
nns  to  preoure  the   stoek  in  <ittes)ti<m  for  defendant*  not  in  the 
oapaeitj  of  broker  but  merely  ae$  hie  agent*  and  by  vtiy  of  a  tenporary 
leant  "hau  to  advanee  the  puxoh»x@e  prioe.  therolor.       uch  an  acree« 
atnt  is  enforoiltlQ  without  being  in  writing*     It  v&&  not  one  hotveen 
a  Tender  and  rendee  eueh  as  is  contesiplat<»d  hy  the  pleaded  statute* 
For  the  sans  re&soi  the  eontenii«tt  of  plaintiff   in  error  that  the 
rule  of  daaai^s  applieahle  wf^^s  that  for  a  breach  of  oontz&ot  for 
the  purchase  and  delirery  of   eapital  stock  ^<iherc   the  purchaser 
fails  to  accept  the  same  is  unteaehlo* 

laintiff  oarried   out  hie  agency*     m  bought  the   stock 
for  d«fendi<!intt   tendered  dellT'sry  thereof »  and»  as  the  evidence 
tends  to  showf  kept  the  tender  good*     In  fact  no  is»ae  (vas  taken 
en  the  question  of  tender*     The  e<^use  of  action*   therefore*  reduces 
itself  merely  to  one  to  reoorer  i.tmey  adVAnoed  or  loaned  for  the 
benefit  and  use  of  defendant*   totjiether  with  int^^rest  thereon* 

Ceaplaint  is  swle   that  plaintiff's  ceunacl  testified  in 
its  behalf*     Hie  teBtimony  v»s  entirely  \um«cessary  to  su^ttain  the 
oa«so  Of  action  and  therefore  eoald  hare  been  dlsreipurded* 

Oridley*  P.  J*«  a»d  i^esAlnn*  J*»  oirncur* 


.?^y,,    .,_ .;      .  .    .  . 


i'i..il'^^Vii^^-:.-K-!S-^': 


#^y  :':«*;«.■;<'';;;'■.::'    ■*,.;•■:    ':.:::''^    ?i!;.'V'n?!''.^.^' 


19 


D«f«BdAat  in    rror* 


COOK  COUlTYi 


fiKT.OR   to  CliiCUIT   COURT, 

mUI  MST'^B   BBd  KOa£  U1;T>:R, 
Plaint iffs  ia  Krrer. 


w.  Jor5txcL  BAiare^  i.f-LiVi;R::;i  the  opisiu.   ,-   wi..  ..,v>okt» 

TiM  deor««  under  r«Ti«w  conflmsd  a  abater's  r«port 
fladlns  thftt  ooajdalnant  vas  imtltled  to  a  Xlen  on  oertain 
preaisofl  belonging  to  c^efendstntet  and  ordered  a  foreolouure  sale 
•f  tho  aaae  in  d  of  s-nlt  of  payment  of  the  aoount  olaiaed  by 
eeaplainaat  far  his  merriooe  as  arohiteot* 

The  facts  c&re  undieputed,  no  evldanoe  baTine  bean 
•ffered  boforo  the  Mister  by  the  defondDate* 

Ttan  doorae  found*  in  accordance  viith  tba  aaater'a 
report*  tbat  ooapl&lnant  v-^e  hired  by  defetnd^'mt  ilynan  &i«yer  ae 
an  architect  purauftUt   to  a  contract  deocrib&d   in  the  billi  that 
the  eontrtiet  voa  entered  into  with  the  full  knowledge  and  consent 
of  one   V  opkin*  ^o  vae  the  evner  of  the  preaisee  at  the   tiae  of 
its  execution  and  subsequently  oonreyed   then  to  defendants!  that 
eeeiplainant  prepared  the  plans  and  epccif  ic  utione  for  the  erection 
of  the  building  en  said  premises  *  which*  as  originally  prepared 
awi   subsequently  changed*  r^ore  approTCd  and  accepted  by  defendant 
Myaan  'Afa,j%r%  that  the  leweet  bid  coapl&inant  reeeired  for  the 
build ing  was  &4S,S00,  and  that  oos^lainant  was  entitled  to  a  liea 
on  said  preoises  in  the  em  of  C*1423»60*  v^ith  interest  froa  the 
date  of  filing  his  elaia* 
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riM  tanui  of  Ihm  ooatraot  wxo  eoni&lned  In  a  If^tter  to 
•efltplnlnant  si/SBad  liy  (i«f«iid»3jit  /^yaan  ll^ytx*     It  autlwrlxed  aad 
4ijr«et«d  oonplainMit   (a)   to  prsjiaro  pl«ne»  apeoifientlono  aaA 
Boeeoaory  drttiwlaco  for  ih«  ereotloa  amd  ooaipletion  of  a  building 
on  two  ocrtaln  lotat   (b)   to  yrooure  a«tim&t«e  for  the  conatrttotloM| 
(o)   to  let  contraota  for  th«  eaua  with  the  written  conaeat  of  aaid 
Mftjeri   (d)   to  Buper Intend  th«  work  of  oonatruotlon;   (o)   to  ia»tta 
TOttohera  to  thoaa  antitlsc'   to  the  aeno  under   the  contr&cta  lOMi   to 
ooaplalaoat  for  hia  aerYleoa*     Tbo  letter   thon  roads 

"Z  hereby  aero«   to  p^  you  a  sum  »i\xal  to  aJjc 
(e^}   per  o^at  of   the   tot-?!  coat  of   the  «%foree&ld 
building  and  appurteaaneee  thereof*  payable  In  ttao 
■anaer  following t 

Three  per  cent  at  eonplotlen  of  plane  t%nd 
oyoolflOKtiQaa  and  balanoe  ia  x^^oportlon  ac  contractor's 
oertifioatea  are  Isaued* 

All  labor  or  oatorlala  fumlsbed  by  m»  for  uao  In 
the  construction  of   tb«!  aforeaaid  building  and 
appurtenan«oa»  ahall  be  Included  ia  the  ?spro8fi.te  cost 
thereof  I  and  bo  avPijeot  to  your  ooMBlB»loa  as  aforesaid  •** 

The  eridenoe  en  which  the  court's  finding  aa  to  the  oAouat 
of  the  lien  vma  baaod  wao  to  tlw  effect  th»t  by  a  rule  recognised  by 
iho  Aaarlonn  tnatltuto  of     rchltectot  and  the  Illinois     eclety  of 
Arehlieote*  an  arehltf^ot  la  enbitle^i   (.o  ?/lo  of   the^  entire  foe  for 
the  plana  and   apeclf Ic^^tlona  and   taking  bld»t  and  3/lC  for 
8Uperlaten<3lne  eonatructlon*     Oa  such  teetlraoi^  complainant  claiaed 
aad  wao  allowed  7/10  of  6  per  osnt  of  tho  rtaotmt  of  aueh  bid   (for 
vhleh  a  contractor  a^aed   ;;o  fiaanoe  the  entire  coat  of  the   i7ulldlng)» 
•aomtiag  to  tl923«60»  oa  «hleh  defendants  were  given  credit  for 
a  paynoat  of  ISOO  on  account*  nakiA;:;   Ihe  aim  of  I;i423*60  aforeoaid* 

Rogardloas  of  -^ny  other  polata  raised  for  rerersal  it 
ia  obvious  th^t  the  decree  wxst  be  reversod  on  tho  ground  that 
taautlAlnant*B  eontraet  waa  eatire   la  ita  nature  and  aa  th&  ocet- 
poasalioa  therein  provided  for  cannot  be  apportioned  to  the 
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■erricta  eallvtf  for*  «h«tlwr  •r  nou   ttwy  Included   eleawnts  not 
cvfovi  bjT  tha  M«eh*ialc*e  Lien  \et>  ih«  oeatroot  le  not  eaf«rcl1il« 
under  suld  .^ct«     fh«  C  por  oeat  OQ^pansatleHi  coaplnlnaat  waa  i« 
r«c«lT«  undar  tha   eontoaot  «(;>«  not   for  atrrieee  In  praparing  plans 
FAnd  opaolf ioaiiona  alone  liut  eeillod  for  ttao  perf oi-bhoioo  of  other 
•errleao  aa  aboTe  enuat«rs:^ted  •         hether  or  not  all   of   the   serrleoo 
(hUB   to  ^o  perleraac   lor   i^uoh  coapeneititlon  can  1»a   »fkid    to  b« 
inoidentnl  to  thoaa  ueu&ll/  parfoxned  by  an  arohltoot  aaA  aro 
eo&iprehandadi   In  tho  etatutery  phraaa  "perform  sexTioaa  aa  an 
arohitect*"    (aoetion  1  9i    sai6     «t)   It  i«  unnooeoaary  to  consider 
ii'   it  ecouiot  bo  aLsoortataod  froa  tha  coatraet  what  portion  of  tho 
a  par  eoat  waa  to  be  paid  for  th«  actual  B«rrioe«  rendered*  and 
what  waa  to  bo  paid  for  thoae  not  perforated*       The  liaoi  elHiaed 
and  alloved  vaa  for  preparing  plans  and  specif lor-.tiona*    But  tho 
oontraet  does  not  apportion  any  ]|^rtleular  part  of   the  eoBVOttsation 
eot&plainant  w»s  to  rcceirc  for  nuoh  ar.rrices*  aa£  it  eannot  bo 
asoertainod   therof ron  vhat  j^rt  of   the  entire  ooatract  price  of  6 
per  oeat  v%8  for  preparing  plans  and   epeoli'ic   tione  and  what  part 
was  t4X  the  renainder  of  Ih/n  «fork  to  be  performed*     for  this  reason 
the  liea  oenaot  be  eaforoed  for  any  part  of  the  work*       Cronin  r* 
Tatgo.  2ai  lilt  35«|       dler  ▼*  Wojld's  Jt^astimo  AXPOBltion  Co.. 
126  lU.  373.)     As  said   In   the  latter  ease  cited   In  the   fonaor, 
*tho  contract  otomot  be  enforoed  ae  to  thnt  pert  of  the  labor 
performed  for  which  a  lien  is  conferred  by  the  etatttte  booauso 
the  oontraet  is  entire «  and  an  entire  oontrnot  eaanot  be  apportienoA 
aad  the  perfonsiuioo  of  it  enforced  in  frngmasts*" 

haterer  be  the  rule  of   the  p.rehiteots  assoelations 
reXiod  upon  -  vhother  oonpetent  eridenoo  or  not  -  oueh  rule  could 
not  ehtinge   the  nature  of   the  contract  a»   to  its  being  entire  anA 

not  apportionnble* 
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I«r  Is  miQh  coiietru«tion  of  the  ooatmci  aff««t«tf  hj 
tht  prvTlrilon  f»»  pmjmnt  of  half  of  cowplalnaat*  s  f««  «r 
ooa9«a«Ati«B  on  ocMplction  of    thm  plana  and  Bp«olfie>tiene»   It 

not  yroTlciiag   tlbiit  aueh  ijajrawnt  ahfill  ba  for  aueh  plana  «aMI 
apaclflOEitlans*     Coaipl&lnaat   hiaself  «ric^ntlj  bo  oonstruea  tho 
contraet  ne  ha  elalBed  nora  than  half  of  tha  oompenantlon  for 
Biioh  adrTloaso 

Aor  aould  i%  ba  a8«i?rt»ined  until  tha  ooaqplc-ticn  of  tha 
eeatract  ahnt  would  %a  the  oeet  of  tha  baildla«  on  which  the  ^r- 
aaataea  for  oaaikpanatrtioa  la  haaeo* 

Qua  of  tha   lasues  raiaod  &y  tha  iilaudlasa  w»a   that  itoaa 
Mayar  iMid  atvor  (Krdored  the  ^ork  e«ie  1»y  cooipXalnaiit  nor  authorlzad 
anyona   to  order  it  t9T  har*     There  was  no  proof  v/hatoTor  that  sho 
had. 

The  eoacluslon  i»e  hav^  r  eacih«4  oisTl^tet;  the  nocoaeity 
of  ooneidarin^  f^ny  other  points  urgfid  for  raver««JLft 

%«  are  not  e<ncc:ra«fr  «ith  &ny  lut&SiX  claim  oraaplaiaaat  oay 
have  for  hia  aerrioest  l>ut  uad«r  the  evideaee  hfi  «&s  eatitl«(^  to  no 
lien  todar  the  tie&hanio*a  Tien  ^et* 

Tha  dooraa  is  reTaraed* 

Oridloy*  ?•  J»i  and     o&nlahf  J*t  eeoattr* 
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SRBCn  TO  KinrXCXPAL 


JDttfcadiuit  la  Error* 


OOlffiT   OF  CHICAQO. 


Tbt  »ttit  b«l0«  va»  brouglit  upon  two  j>oliol«a  of  inouranoo 
isaiuA  bjr  defendttit  t«  &ii««ra  Bsi^Ues*  a  «leter-in«I«t«  of  plain- 
tiff t  OAoli  Inourlag  tmr  llfo  la  the  sian  of  ^434*         r'«fendfUit*o 
affidATlt  of  Morito  ploadod  tti&t  plain^i.f  had  no  right  to  mnlntain 
the  e^etloo*  alloglac  thtxt  %h»  pollcloa  were  y^ajr^hle  to  the  estate 
of  the  do«eaoe4»  •aiA  ala«  thAt  the  ineured  w&«  not   in  sound  heoJLth 
on  (he  dnte  of  dellrery  of  the  polieient  ts.9.  recuired  to  be  bj 
their  teras* 

The  eeiiae  «a»  heard  without  a  Jury*       lalntifiT  predtieed 
and   the  court  read  the  tve  poXicieet  end  »  doeuHtent  on  one  of 
defend  at* a  foma*  purporting   to  have  been  eigaed  by  the  inaured* 
ftuthoriiiiag  d^feadnnt   to  i«y  the  ai&ount  due  on  one  of  the  polieiea 
to  plaintiff*       Theu^ih  net  foxm  lly  intTooueod  the  polioiea  were 
erldently  treato4  aa  la  eTideaee*  and  on  reoding  then  and   nniA 
doouaentf  evidently  tresited    •«  offered  la  eyidenee*   the   court  held 
that  only    the   idminletrator  of  the   e8t(«.t«?  eould  AaJLutnln  an  action 
on  the  policiee*  and   th.'At  thla  faot  v  ae  not  a.ffected  by  the  deouacnt 
authorlsiag  yayaaat  to  plaintiff*     Plain&iff'e  couna«l  offered  no 
proof  of   the  exeeutlon  of  aaid  decunent  but  Banlfe&tly  relied  en  the 
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•lata  that  yXalntiff  wma  •qtaltnbly  «niltX«d   to  pftyaMnt  u»d«r  tlM 

"faollliy  of  pRjnMKt"   proTialaii  la  tbe  policy »  ^hloh  rondo t 

*Tha  Coapaay  ■&/  mUko  any  pnyaont  or  grcinl  «iqr 
non-forfelturo  proTlolos  provldoc  fox   in  this  '^'olloy 
to  nny  roI^tiT«  by  blood   or  conneotlon  by  aarriago  of 
tho   Incurodt  or   to  cuay  p^irson  ap  e  vrine   to   the  CoMpMqr 
to  bo  oquitably  «!Btltl«d   tberoto  by  reason  of  haTins 
inourroJ  exponoe  or  obll^iatioa  on  behalf  of  tho 
Insured   or  for   the   Inaurod* s  borlalt  and   the  prodaetloo 
by  tho  Co«up»«y  of  a  rcoslpt  slesod  by  nxty  ox  (hither  of 
Maid  p«r8ano  or  othmr  proof   of  nueh  paysBsnt  or  ^nnt 
of  sttoh  prorlriom  to  any  or  irlthsr  of   then  shall  b« 
•onclttolTo  eTidoMTO  thkt  aaoh  payaont  or  provision  has 
boon  autdo  or  granted  to  the  person  or  persons  entitled 
theretOf  and  all  clrvias  under  this  :  olicy  hisTe  been 
fully  satisfied*** 

i'laintiff  alleged  In  hie  etatenent  of  eli^iai  thr>t  ho  paid 
the  undertaker  and  funeral  bills*     Regardless  of  vhat   tha  reoord 
shows  HB  to  tho  fact  under  such  proviHlon  it  vu»  iserel^  optioiutl 
Tith  the  eoap?];^  whether  it  should  pay  hlei  or  not*     iMS^J^SiS^^  ^* 
W.  I,    :,,  .T.jfe   Ins*  Cp,,   338  111.  «C3.)         uch  has  also  been  the 
rulin£s  of  this  oourt.     (Qriffith  ▼.  Prudsn.t,ial  Ins*  Co.,  172  111* 
App,  304 f  Bishop  Y«   PryBlfiBtial  In^y,  Vp«»  >  17  Id.   llii|  Hcubner  v» 
Motropolitan  Life   Ins*   Co*.  146  id*   2S2.) 

Hor  did  nny  ri^ht  of  Hotion  accrue  to  plaintiff  by  reason 
of  the  docu»snt  "uthorlalng  payaont   to  hiac   it   axpreeely  providing 
that  it  should  not  la  any  irfty  vary  or  «Olt«r  the  teras  and   conditions 
of  the  facility  of  payasnt  olaaso* 

In  an  notion  on  a  llk«  lndu»trinl  iasuranee  policy  and 
like  deouaent  of  authority  to  ree^iTO  payaeat  on  the  policy  it  was 
held   in  the  MelJaaie^s  eeee«  fua^a>   th»t  the  person  authorised  under 
such  a  decuaent  to  recelTO  payaent  n&e  not   the  only  person  to  vlusi 
the  eoapaay  e<Mild»  under  the  ooatraot*  pay  the  fund*  and  as  long  as 
the  oe^paay  did  not  exereise  its  option  or  privilege  under  the  faoility 
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of  pajnaent   clnuae«   auoh  pernoa  hnd  no   right   to   sue  but    th'^t  euoh 
rlsHt  roatt  la  t)i«  p«r«onal  repreacatntirQ  of  tho  insurod*  where 
tlio  policy*  as  h«r«»  did  not  name  any  benefioioryr       That  deoloioa 
it  4«cisiT«  of  all  quoMtloas  raii90<t   la  thli  ««••• 
The  Jud^aant  will  b«  affirmed* 

AFFIRKS])* 

Orldioy^  ?•  J.»  and  Oaaaiaat  J.t  conour* 
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ffWMniAL  COKPASY, 

4j>p«ll«it,  )       A  rctPAL 

WAOTKOA*  ^OUJrjJKY  CQIC?A»Y, 
a  ooxpor'«tlon» 

IIR*  justice;  BAKIES  C^I.IVKH£D  THg  OPIHIQi;  0?  TH^  COUKT* 

TlM  tlure*  appsalc*  geasral  Kos*  3299at  32999  *ad  53000* 
oonsolidfttcd  for  heartag*  cure  from  Jttdgaieats  la  favor  of  defondant 
In  sttito  brought  by  tte  looBor  agalaat  the  leaaoe  to  reooror  rent 
uador  a  loaoo* 

7ho  aults  woro  triad  toffothor  without  a  Jury  moA  to- 
gether they  corer  a  oXaiB  for  ono  year's  rent  frou     u<^et  li  X9a6» 
at   the  rate   of  ^273*33  a  month*   the  first  euit   (Ii0«  321)98 )  for  the 
flret  Bine  noathe*   the  second   (So*  33000)  for  the  tenth  sontht 
attd  the  third   (No*  32999)  for  the  elOTe&th  ^iud  twelfth  aoaths  of 
eald  year* 

Saeh  suit  lo  haeod  upon  the  theory  th&t  defendant  was  a 
holdorer  teaaat  after  July  31»  192d>     It  vrno  dofoadant's  theory 
that  the  tera  of  tho  loaao  did  not  expire  until  Septcaber  14 •  192e» 
whta  it  Taoated  tho  prealeee* 

la  its  origiaal  fora  the  leaae»  dated  Maj  ^$  1981»  fixes 
a  tera  of  flTO  years  froa    uguet  It  1921,  until  July  31*  X026«  aad 
a  reatal  of  110,000  for  the  eatlre  tera.     It  ro(ittir«8   the  first 
year's  rent   (|2,000)  to  bo  paid  la  adTaaeot  as  was  done*  aad  tho 
balaaoo  la  amithly  ia8t«llJBents  of  1166 .66  eaoh  la  adraace  of  each 
•ad  OTory  iranth  of  said  term* 
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AltaclMd  to  tlM  l«aM  an  a  9»rt  thereof  is  rltfer  V**  X 
wliieh  proTldas  for  oertaia  work  to  be  done  l>y  the  leeaor  on  tht 
building  of   the  leaeed  prenleee*     It  was  wuMit&atly  ooateupXated 
th«t  the  work  would  be  done   In   tine  for  thff  leeeee'a  oocupanoy 
AUffuet  1»  1921*  the  beglmilng  of   the  term* 

The  neeend  rider,  exeouted  June  1*,  1921,  alao  att&chad 
to  the  lease  aa  a  part   thereof*  oonreys  adcltlonal  epace  in  aaid 
build  las  &Bd  rer,ulrea  the  lee»or  to  mnJce  further  luproreneatst  for 
whioh  it  was  to  wooeyt  and  did  aooept,  a  90  day  aeeeptanoe  for 
$XS80»  to  be  a  recoipt  for  rent  from  '.ugtuBt  1»  19«:l,  to  July  31, 
1922  •  thus  ffiaklttf;  the  nonfchly  rent  thereafter  «^V2l«33  pajrable  each 
■Mitki  in  adtmaee* 

TlM   third  rider,  executed  -eptairiber  17,  1921,  was  also 
attaohed  to  the  le&ee  as  a  part  thereof,  and  It  la  orer  the  con- 
Btr«oti<m  of  this  rider  tln&t  tbe  controyeray  arises*     The  naterlal 
part  reads  aa  followsi 

*^wm  HO*  a« 

♦        #♦»**»♦ 

It  is  Buttt&Ujr  understood  and  sigreed  by  and  between 
the  parties  hereto  th4vt  on  account  of  imaTOldable  delay 
la  getting  the  building:  ready  in  specified   tisM,  as  per 
lease,   the  lessor  hereby  agreeo   that  %ixe  sub  of  ;^3,280*oo 
is  to  be  credited,  or  that  the  lessee  Is  not   to  pay  any 
further  rental  on   the  dssnised  preakisea,  aa  deaoribed   in 
the  laaee,  until  •  ept^mber  Ifi,  1922,  at  which  tiao  this 
lossoQ  is  to  pay  on^t-half  Bujnth*^  rent,  and  thereafter 
rentals  are  due  and  payable  on  the  flrot  of   e-ACih  and  erery 
aumth  in  At^Tanee,  ae  epcciflFfd  in  the  leaae** 

The  lessor  sot  hatriisg  ooaq^eted  the  ii^^roreiaente  called 

for  in  aaid  riders  los*  1  and  2,  a  coafer«ince  was  had  betwoaa  the 

parties  on  July  26,  1921,  with  reference  to  that  eituatioa  at  wMoh 

the  lessor's  contractor  snld  he  would  rectOire  until  Septeaber  10  to 

oosplete  th»  repairs  and  iao^roreBaats  ooatetoplated*     J-Ji  underetaadiag 
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wa,»  th«a  r«aohed  fwr  a  aedif  lout  Ion  of   the  XoABe,  Xator  to  1»t 
p«t  iB  ^rltiflc,  vith  refereaot  to  ihR.t  aitURtlon*     Tho  iMreai««« 
beenjBO  roady  for  eooup&noy  Septeaiber  17,  1921,  vdhen   Ibm  iastruBMat 
in  quastioa  nati  excout«<i»  and   tk»  !«•••«   took  possoaslMi  •/  tlM 
proaiaoe* 

II  win  tM  ob«enr«d  tla&t  lay  the  tonne  of  the  iBBtriaB«at» 
rldor  Io«  3»  BO  other  r«at  was  to  be  due  or  payf>ble  until    'eptcaibor 
IBf  1922,  vhoB  tho  l«a0««  v.ae   to  pay  4^126*66  for  the   rew^ialae  half 
•f  thai  month,  and   thorenfter  a  full  jmnth's  rfint  In  s^vnaao  "a* 
spoolfled  In  tho  loaB****     The  lease  epeolfled  tJi&t  all  pxyisante  free 
that  tlae  were  to  be  monthly  la  (idTanee  ttntil  July  51»  1926,  the 
esA  •f  the  tera*     There  1»  no  cocprees  laaguage  puriwrtlng  to  ehaase 
the  iera  of  the  leaee  and  nothing,  la  oitr  opinion,  that  lagpllee  aasr 
euoh  Intention*     The  rent  having  be^^n  pal<^   itlreedy  up  to  July  31, 
192:^  t  It  tserely  prorldee  In  <sff«ot  that  the  r«nt  eo  ^d-ranoed  ehall 
reaaln  oreciltec  and   tMt  no  further  rsat  ie  to  be  paid  until 
Septeidaer  15,  1922,  when  the  lessee  ivae  to  pay  oae-half  aonth'a 
reat,  and  thereafter  rentals  '*9n  the  flret  of  each  and  fsrurj  month 
la  adTaaoe,  as  specified  la  the  lease,*  namely,  fr«B  and  after 
October  1,   192:.,   to  July  51,  1926* 

£o  queetloB  secBu   to  iuacre  arisen  viith  reg^urd   to  the  ccm- 
strnetlea  of  tha  lease  uatU  the  lat'k>dr  part  of  July,  1920,  about 
the  tlae  of  holdlag  said  confsrenoe  when  the  arr^agflaent  was  aade 
resulting  In  the  execution  of  s«ild   rider  Mo«  3*     But  on  July  50 
•r  31,  1926,  the  lessee  vas  apprised  of  the  lessor's  olala  ttei^t  tiM 
lease  expired  on  the  31st  of  thnt  aoathi  and  It  Is  admitted  In  the 
reeard  that  thereafter  the  lessor  treated  the  lessae  aa  a  hoXdorcr 

taaaat* 

On  the  theory  thrt  rider  Ho*  3  Is  aaxblguous  the  court 
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'91^4  iliWJ^  ,^M  '%Si»h  lU«m  ^mxB'i'  -iiimim.  &  ..      'Mi 

4ra«wf«*  »«^j)^®X  s!^Ji«?^  isa  #*rfMis  *jf»i!}#«X  «!*^^    i^;--  .  .s^'-' 
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r«oclT*d   in  erldeii' •  orcr  plaintiff's  ebjeotion   the   conrerBfitions 
lUid  during   tht  negetlationa  at  vltieh  sueh  nTruigcmeiita  vera  mad** 
«ad   tha  court  orerrxilec'  plaintiff's  motion   to  strike   auoh  aTldonea* 
Zt  vaa  nanlfeetly  on  aueh  evidence   the   court's  findlaga  vera  ¥ajiad« 

Upon  tha  atreagth  of  suoh  testlaony  appellee   oontenda 
that  tba  fira-jear  term  of   tbe  lease  vas  not   to  begin  until 
Septeoiiar  1S»  1921 »  «han  tha  preniaea  wer^^   to  bo  ready"  for  occupnnvsr* 
and  alao  whether  auoh  eridence  was  admissible  or  not   the  lease  aa 
modified  by  such  rider  requires   the   sane  construction.       e  cnnnot 
concur  in  either  contention*       e  see  no  arabiguity  or  uncertainty  of 
■Maniac  in  rider  Ho*  2t,  hence  oral  STldcnce  to  interpret  it  waa 
iapreperly  admitted •     Under  a  familiar  principle  all  prcTlous 
negotiationa  ware  aerged  in  the  ^ubaequently  executed  iaetrunent 
contenujlated  hy  the  parties* 

The  question  then  ist  in  what  respect  did  the  rider 
modify  the  lease*     I'&d  it   change  its   term»   or  merely  provide  for 
a  rellnquisteeat  of  rest  far  the  length  of  tlme»  one  month  and  a 
half t  defendant  was  deprived  of  the  use  of  the  promleee  by  roaaen 
of   the   leasar'e  delay  in  making  the  repairs  and  improremsata  it 
agreed  to  make*  whieh  otherwise  would  hare  hacoae  pnyeble  la 
advance  on     ugaat  1  and  September  1»  1922? 

Certainly  the  rider  in  question  does  aet  ia  axpreaa 
language  make  any  ohange   ia  the  tens  of   the  lease  or   the  amount 
of  rent   to  be  paid  for   the  first  yeart  namely t  ^3t^80>  which  had 
already  baea  paid  and  was  by  the  terms  of  both  tha  tider  and  tha 
lease   to  be  credited  as   such*        If  it   can  he  said   thit   there  ia 
any  uneertainty  ae   to  the  meaning  of  tha  proviaion  for  orecitlag 
the  $3t280  it,  disappeare   in  ths   altcrnatlTe  or  explanatory  clause 
following  it»  whioht   In  our  oplriion«  merely  importa  the  intention 


3|«i«^$»>a  ri^Xl^m^  "ismxii^^t  ^u%  1(9  ;i£;ifs£t9'2:;>3  iuii 
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to  r«ll«T«  tlM  l«a»ee  of  >&ylag  any  further  r«nt  until  a  ymx 
txom  tb»  tiJM  the  pr»aii»«a  ««re  r«*ii7  for  oouupanuy*  ▼!«•• 
SoyteoiMr  15 «  1922,  v«h«a  it  vould  bo  ro(iuired   to  pay  for  tho 
bKlanoo  of  that  aion&h  oaly*  aM  o^oh  ttOttth  thorcAfter  u  full 
month*  R  r«at   in  &(STan««  "ao  ep«cifled   in  tho  loneo**     miO  <i«fen4«Bt 
thoro&fter  oonf onseci   to  theso  roiiUlr«a3«ttt»  up  to  'Tuly  &1»  192<l« 
Km4  tho  portico  iatoadofi  to  losgthoa  the  t«ra  instoeicl  of  ro- 
Xtaqviohlaii;  the  rent  for  tho  noath  omA  a  half  dofondaat  wao 
dopriTod  of  tho  use  of  tho  prcuoiooo  evoa  «t  loynaa  Ki($ht  haTo 
OBplo/od  atoro  oxpliolt  laaguafo  to  oxprooe  suoh  aa  intention* 

¥o  think*   th^^refor^*  tht*  ooux't  orrod  la  net,  otriking 
tho  oral  teetlBony  rssceired   to  ostplaln  tho  lease »  and   ahould  haY« 
rondorod  Judgeont  for  tho  asaotmt  of  rent  claimed    in  each  attitt 
with  iatoroat  at  S  per  eeat  per  i^Jinua  fron  tho  cooisosoeMaat  thoro* 
of »  together  T(ith  re^eesiablo  rtttoraoya*   fooa  proTided  far  la  tho 
loaeo*     HoBco  the  ocveral  Judgaonta  will  be  revcrood  ajsd  appropriate 
Judcaaato  oatorod  horet 

Vc  do  not  think  the  elc»iM  for  4^600  tfaroaeenahlc  for 
attoraeyo*   fooa  for  oerrieea  oeaneetod  with  the  firet  »uit,  but 
eoaoiderlac  the  s^atomt  iSTOlved  la  tho  last  two  suite  and   that 
the  entire  prepamticm  aeoeaa^ry  therefor  wae  aade  la  the  f irot 
ettlt  and  they  v*ere  tried  together*  we   think  a  re..»(mable  fee  la 
the  other  t^o  auita  would  he  '^fio  ia  each  eaao* 

T)M   rent   elaiated   and  due  ia  e^se  Xo*  529i^8  io  |8»45««07» 
aad  Jadpwat  will  be  entered  hero  ia  that  o&ee  for  th&t  etaa*  to- 
gether with  iatereot  at  5  per  eeat  per  annsai  fr«»  ray  ISt  19S7» 
whea  the  6uit  wao  begun,  pluo  $60C>,  aaeoXy  for    $3273. 4 6» 

la  OROC  80 •  32999   the  reat  elaiaet^    aad  due  le  fez   the 
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uonths  of  JvDie  and  July*  191'7,  n«BneI:y»  ■  546*66»  and  judowBt 
will  1>«  «at«r«4  lure  for  thf^t  sun,  together  with  Intercet  &«  thm 
s««a  rat«  froi  '^•pteisber  6*  1887,  whttn  the   suit  b  ,.^un>  pl«« 

liO  f9r  attorney**   fooa*  n«KQly  for    $635.90. 

la  e^ato  Vo*  dJi'oOO  thfi  aaouBt  of  rent  ol^.i. :  dwt 

la  $«2T2l«33t  for  wlUoh  aun  jitdsm^at  villi  h*  entered  here,   togethor 
with  5  per  ocat  Intereiait  tlierriOB  fron     Ui>UBi  S6»  1927,  vthmn  the 
•uit  WRe  Idegvia,  ploa  $80  attoracya'   fees,  aamclj'-  ^   $343, 27, 

Jadgotent  will  ^e  entered  la  the  respect iTe  eaaos  for 
eaeh  ejaoimts  reepeetlTely*  viih  fladlnjS^s  of  f«ict  that  the  lea^^iee 
«aa  a  holcLorer  teatuit  of    the  pr&Mises  In  quentloa  on  and  'd'ter 

ttgttet  1,  192(1,  «ad  dariag  the  period  for  ji'hioh  rt^nt  Is  ae 
aearded  in  e&eh  o«i»e»  and  th.it  th«  leasee  has  f&lleiS   to  pay  the 
saae,  ejfid  also  e  finding  of   the  njuouat  of  nttorneya*   feea, 
E^VERSEl-  ^iTfl  FOrirsas   v.:F  TACt  AID 

jvmmm  hkr^  ?of. $3273.46. 


99W1»J$  F*  J»*  and  .^osAlan*  J.i  eoaour* 


n»s%%m^^f^^jim  ^i  ^^  tf8i*«  at  iE««Si8»^s£»c'5  awn  s^^^t  <mw« 
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rorruras  oi?  fACT# 

app«lX&at  \m€tT  tb«  kenu  ol'  tbe  lesmse  told  rl(ct«rs  in  qoeatiMi 
f«r  »k»  aeniluB  9f     a«u«t*  1926,  to  April*  1.0&7t  ijaclu«tiT«» 
thAt  it  fall«4)  to  pc^  tlie   rent  du«  for  mfticli  sioakha*  «uuouiii,ijig 
to  $S,4C9*97,  and   iliiet   the  reasoaaiile   (ittorikoye*   fe«s  proTU^e^d 
for  in  oaid  Ichoo  foar  ««rrlco»  rendertid  in  thio  «iotiQa  io  1000* 


•i^«i 


nmt^ 
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WAOKItaAl  700Rn»T  COXPAMY, 


KR.   JUSfICK  ILJ'JBfe.  MLIViai£»  tKB  Oi>I»iO»;  OF  TEE  COURT, 

the  App«al  frcw  Ui«  Jadgaeat  b«lo«  in  tials  suit 
for  rent  for  Um  Benttas  of  Jime  and  July«  ly^7«  wmb  eon- 
ooXidated  for  henria^  vltli  tlM»  appeal  In  ease  £o«  ;:i29W8 
in  vrhieh  we  hare   ttola  day  filed  an  opinion*     The  two  crbob 
were  eoaaidered  upeo  like  ple/t<ilng»  nnd.  fcRRtinony*  ac<^  «tot 
ee   R^id  i»  thHt  opiniOB  le  applicable   bo   thie  end   i»  her«))y 
referree   to  for  o«r  reaaoBe  for  onr  Jud^aeent  laerein*  tum^lyt 
for     $335.90,  which  Includee  interest  o»  tth©  unpaid  rentt 

Ckud  solicitors*   feee  for  4^50  ae  thereia  st&bba. 

JXrraii^JKT  KriiS   FCJK    $ 635.90. 


Orldleyt  P.  J.»  ttjt&i  :  oattlsA*  J.»  eonottr* 
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^A^^iwm  mm  4iJ^m 


.«>»lXi»|^/^ 
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32999 

yivi^xxos  oy  faut* 

V«  find  tllt^t  app«ll««  va«  a  hol&vwt  tenant  of 
appallant  under  the  lease  in  ;iiieetion>  end  that  it  helil  ornr 
for  the  Months  of  June  ancS  July*  1927,  and  failed  to  pay  tho 
rent  due  for  euoh  nontha*  naaely*  ^M6*66t  and  th'  t  a  rb&eon- 
a¥le  attorneys*   fee*  as  provided  in  the  le^a»et  for  «<erTleoa 
in  thie  aotlMi  ie 
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MAHUPACTURKRS  TEPMHAI  COMPANY, 
a  eorperntlont 

Appellant f 

T» 

WAIBKQaB   FOOTIKT  CCSdPAinr, 

a  «orp«rati«tt» 

App«ll««» 


APICAL  mm  MIVJCXPAL 
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!&•  JTJETICE;  BAiiHSS  r'aLIYliDiX  THE  OPIHiOif  OS"  TKS   COURT, 


The  app««l  fr««  the  Judgneni  )»«lo«  In  this  suit  for 
r«B%  for  M»jr*  1927*  vr.s  e«n80lidate<!  for  htitrlng  with  the  Appeal 
ia  ease  Vo«  32999  In  vhleh  we  hare  thle  d&gr  f  ile<!l  an  opiiilen* 
The   two  enaoe  were  eoaeiciersd  upon  like  plasuHn^a  and   te£tla«By« 
and  what  we  said  la  thnt  opinion  ia  applieable  to  thie  and  ie 
herehy  referred   to  for  our  reaeona  for  o«r  Judgment  herein* 
Baa«ly»  for      $345 tS?*  whleh  iaeladea  iaterest  on  the  unpaid 

voai  and  solicitors*  fooa  for  |&0»  as  therein  atated  • 


B^ymB&D  ^.'iTH  Tm.xsQz  oy  pact 
jmjoiffispr  M£:.£  pok  $343.27. 
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9i»M  turn  *f*  «*.£»<  3iS5wiKa^l'  ^^  1^^%  ■■'Xmm>ft  «i{" 
^  Mill!  %»A  9m»  m»A  m  i0Mv  m'  ti^^  '- 
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w«  fiad  that  ftpp«llfle  vaa  a  hoXdoY«r  touat  of 
appellant  under  th*  lease  In  questions  and  tb»t  It  helil  orer 
for  the  mffiach  ef  Kay*  1927 »  and  f»ile«i   to  pay  the   rent  due 
far  eueh  iBonth»  naoely*  $273*33*  na^   thi^t  a  reasonalkle 
atterneye*    fee*  as  prerlded    la  th^  l^aae*  for  eerrioee 
rendered  In  this  action  la  #50* 
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CQICPAVT  ci   &!•• 

Camplainantat 

CHIC  00  BOilJ  IHO  ft   IWaURAKCK 
lief  end  ajtts* 


ZV  REt    CLi.IM  OF  A.l'OLPH  J.   SABATH, 
Vec«  352,  471  •  47£'» 

pp«llfdit« 


5 1  i.A.^6  2  0 

^'  0 
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com^TiOooK  jorarxY. 


m»  JUSTICE  BaPJKS  DSLXVSRSi)  THS  OPIMIOS  OF  THK   COUIVT. 


Tkis  la  an  appeal  by   'idolph  J«  3at>ath»    vlw  iMoaaa 
tlM  owaar  of  the  elaias  herttln  lnTolTe<^  tihich  were  filed  with 
Lettn&rd  J*  lriiBdiie«»  roc&lTei'  of  the  Chicago  l>endlng  &  Insur;ino« 
Ceaqpanyt  from  a  ctcerea  dieiallcmlng  ti-^id  olivine  ajBd  Buutalning 
exoeptlona   to  and   OTerrulia^   the  report   of   the  nvteter  in 
ehaMOtrj  to  vhoa  th«  w»tter  h«.(}  been  referred  for  proofs  aad 
his  conolueione  of  l»v  and  fact*     The  aiaeter  foxtaA  th.)t  the 
olalaa  should  be  allowed  la  faror  of  Adolph  J*  4>abath  la  the 
aggregate  sua  of  ^101,064 ^IT* 

The  BHterial  facte  oan  h/udly  be  said  to  be  in  oon^ 
treyerey* 

In  191?  the  Chicvge  Bondiae  ^     urety  Company  eon* 
eelidated  with  the  Pxttdeatial  insurimoe  Company  and  adopted 
the  aaae  Chicn«;o  Boaclng  l  Ineur&ace  CenpaQy*     Before  •aaetioning 
the  eoneolidetion  It  «ae  re<4.aired  by  the  I>ep;irtaient   of  Trade  and 
CaR8Beree«  in  this     t«tQ>  thst  a  eertaia  aMoant  of  unsold  stoek 


'X-'''-"'- 
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» .f  iCiy  Xi^!*-'-i.r'. 


•f  the  Chi 0 -go  Bojullac  4^  Insuranoc  Coapaay  >«  taken  up  and  paid 
for*  Thereupon  tint   director d  of  the  ttmrnmy   (includinc  snii 
^abatli)  awl  two  other  pArtlca  (vhoeo  olaiaa  ab^th  is  bo«  tlw 
•vnor  of)  suboorlbeti  for  anld  stook  and  the  otgne  tnn   Iseued  la 
tholr  reepcctlTe  naaeof  endoroed  by  then  In  blank  &nd  put  up  by 
th««  as  collateral  to  their  reapectlTO  notes  given  to  the  oo-callod 
"Morris  s^ankst"  for  whioh  e  id  bnnks  Is  ued  eertiflOAtee  of  deposit 
M4'3r«getlns  $100»000«  which  ?7er6  turned  over  to  said  ChicRgo  Bonding 
ft  Ineursnce  Compuny  In  pay&ont  of  sueh  stook  an  conteoplAted  by 
the  roQUlreneBt  of  e^id  departKsatt  an<i  its  capital  stook  thus 
appeared  on  the  books  of  th«  corpora tloa  ae  fully  paid  up*   aid 
stook  still  renalned  in  the  noses  of  oaid  subscribers  and  as 
collateral  to  the  loan  or  loans  osde  on  their  sAld  notes  until  1919» 
vbon  suiother  oonsolld!  tion  wv.e  proposed  between  the  Chic  ^e  Bonding 
&  Insuranoo  Company  and  the  sverioan  Bonding  and  Casualty  "otnpancrs 
a«  lova  corpora  tlon*  I'hls  aev  oonsolid&tion  hae   to  ateet  the  re- 
qulrenents  of  the  Inaurnnco  leptirtsMats  of  both  etatee*  Before  it 
should  bo  of  footed  the  Morris  Banks  rcciulrfeci  their  loan  to  be  taken 
ttp»  puTBUoat  to  a  proMlee  made  by  the  con^aay^B  counaol*  The  a&thod 
resorted  to  v&e  by  hie  giving  a  ohcok  of  the  Illinois  corporation 
for  the  ajsount  of  the  eertiiieates  of  deposit*  aad  the  negotiatioa 
of  new  loans  fron  two  othesr  banks  by  clvaiaaBts  glying  their  notes 
therefor  and  said  s^took  as  collateral  thsretot  for  which  erid  now 
baaks  issaod  oertifioates  of  deposit  thut  were  turaeci  over  to  the 
cbie?<£0  Bonding  &  Znsuraaoo  Coaptu^y* 

The  derioe  or  aethod  by  which  those  loans  wor«  than 
ehaagoA  anouatodf  oe  testified  to  by  the  «OB^^aay*s  s&id  oouaself 
to  «  awre  tr«iasfer  of  the  loanst  aad  did  not  nffect  or  change  the 
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fr«Tlou«  relationship  betw«ttii  aald   coapany  end   •nld   elalaantis  as 
pure>iasers  of   ths  atoek*     The  »to«k  so  loeusd    to   th»M  was  not 
caaecUsdf  no  no-w  oortlfloaiss  of  Htoek  were  Iseued*  the  loans 
by   tbo  BOW  banks  woro  made  in  theli*  nanse  and  upon  their  notes 
seoored  by  tht^   etoek  which  they  hati  so  subscrlbei'   fox  und  whleh 
had  boon  Isrued   to  tbc»«       The  transaotlon,  therefore #  leerely 
ansyntod  to  ths  BUbstltutiOB  of  one   set  of  oortlfio&tes  of  deposit 
for  another  to  repl&oc  what  went  into  anrt  belcaced   in  the  treasnrj 
«r   itas  eeaqpanjr  nn  payaeat  for  the  etoek  eo  iaattod*  as  wae  Manifestly 
eont«mpl«tted  and  done  to  nset  the  reuuireaento  of  s&ld  state  dopart- 
nsnt  before  It  -«ould  eanotien  the  coaeolidation  effeot^tf    in  1917* 
In  their  Tery  natttre  awl  form  these  r.ran»6ctionc  esn  bear  no  other 
eoBstruotioB  than  thstt  there  wai?  an  actual >  bfflia  fide  sale  of  the 
un&old  a took  of  the  eonpany  for  whiah  it  recelyed  from  the  pur- 
ohaeero  the  ncmey  they  borroved  froa  the   banke   to  pay  tor  it* 

But  the  hasis  on  whieh  the  elaiaie  wore  pree«nte(' >  ae 
appears  frea  the  evidence   tT^ken  before   the  ataeterf   is  that  In  the 
etpreement  for  a  asw  ceneelld  tien«  Uated  leeenibor  31»  191i)»  the 
earporation  agreed    to  repurchase   said   etoek*     The  contention  etaee 
!^ere   thr=  t   the    stock  was  purehaoe^  jnerely  for  the   benefit  of  the 
eorpors^tioB  to  be  re^tumed  o?  paid  for  by  it  is  not  only  InconelBtcBt 
with  the   eyldenoe   aforesaid    sho^.ln^;   thj  pturpose  and  an  actual  sale 
of   the  stoek  to  said  clftianrnts*  but   It  appSRXinc  that  a  repurchase 
of  the  stook  by  the  corporation  voulc:  hare  rendered   it  inoolventt 
it  is  elear  t2:2at  sueh  an  aijreenent  'nwJLd  be  uaenforoible  against 
the   reeelTor  or  the  rlghte  of   the  company's  creditors*   policy  holders 
and  beiAd  holders  to  the  fund  in  th«  hands  of   t;he  rec^lTer*  whish 
it  appears  is  net  suffioient   to  pay  their  olaias  in  full.     They  had 
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ih«  rl£Ht  to  r«l7  ca  %h»  |MN»4  fnltb  of  oush  irafit(inctleB»  «'hloh 
&IF  api>«br«4  <m  the  \yookii  of   ttu.   coMpnny  Rho«r«o   th«  lantuuiM  «Kf 
•ttoh  •%««k  iM6   the  receipt  of   paystent   ih«r«i^'orf  tuad   it  is  olear 
thai  Bueh  yroYieiea  for  reporeiruioe  of  the   sto«k  in  the  aald  c^.rr**- 
»«Bt  af  cuaaolid  -.tlon  could  not  deprive  them  of   tiioir  right*  to 
reoort  to  aueh  ae«iOto  vhioh  fonaeci  pojrt.  of   the   QoAp&xiy'e  OApital 
atook  aBd  00  part  of  the  reoelTor*  e  ftnd*     TIm  requireotente  of  euok 
osrocawat  of  oonoolid&tioa  could  hot  a  foot  tho  oharaeter  of  tho 
treuBe&ctioXko  prtTiouol;^'  cnrrie^   out  purauflat  to  tho  roqulremente 
of  tho  Ineuranoo  1  «pi&rtMOBt  of  thio  ''t&ie  eailiag  f ov  ».n  actual 
sale  of  the  stoek.       Vot  only  will  an  agreeouent  by  a  oorporn.tiaqa  ta 
buy  its  ovu  e&pital  atock  not  ho  oafaroo<^.   to  the  injury  of  its 
ercditora*  but  ita  C!:!pit«OL  etook  la  a  trust  ftoid  for  the  pay»ent 
af  its  corporate  debts*  on  tho  Rppliealioa  of  whielt  the  oreditoro 
of  the  eorporrilon  h»ye  a  right  to  rely  for  the  p&y»ont  of  tholr 
Olaiaa*        (OlBBti>o.<  T>  VaBOO  ■^  <?.<»»„*  '^Q«»  19«    ^li»  i^3fi»  341-242.) 

On  the  i»oaks  of   tim  eorporr.tioa   lh6  Ktook  in  .question 
appears  to  bo  real*  ]j^,oa^  f^dc  aboelaie  f,te«k*  6ttly  ianued  axul  paid 
for*  and  porseae  dealin«?  vrith  the  gorpc>ratlott  are  catitled  to  re3y 
upon  each  records*     (ji8elTia  et.jg^V  v»  Laamr  Ina»  Co<  et  ;^»i  @^3   111. 
446 •}     If  the  purohaMrs  of  the  atook  (deemed   it  <s  mere  aerice  by 
abieh  they  were  to  adTanao  neaey  for  the  bsRfiflt  of  the  oorpor^tioa 
thea  It  la  aot  eaiy  laoenaieteat  with  %hm  purpoew  for  ahioh  tho 
State  depaitauint  required   the  otoek  to  bo  sold  and  vith  the  R«xtual 
rooorda  of  the  eorporr>tioR  on  which  ite  atockholdors  and  erc>^ltora 

had  a  rlgh:    to  rely*  but   It  would  bo  deemed   a  fraud   ia  lav»  agiiiast 

other 
tlio  porperiitioa'e^atoekholdera  and  er^^dltora* 

■A a  to  the  right  to  enforoe  nay  of   the  clalaa  la  <iUeetloa 
afalaet  the  reo^iTor*  a«  s««  ao  grouMl  for  dietiaetiaa  botvoe»  theu. 
Is  any  riw  of  the  record  we  think  it  fully  auetaiaa  the  deoroo* 
_    ,  AFFITOCil/* 

orldloy*  P.  J.»  aad  Saaalaa*  J*,  ooneur* 
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f^PEs^j.  ?H(ai  iflariciPAi 

COURT   OF   CHIGASO. 


MP.  Ju^riCK  lAions  mzvrmw  the  opd 


'JOOFiT* 


Thlo  Is  (A  appeal  fxoB  a  jude?ften6  of  ui^  oa.^»,^  in  «a 
aetlon  predicated  apen  ths  aettlfiment  of  m  JudgMi^nt  obtained  by 
plaintiff *e  client  acaiaet  defviulaat  imde  aftor  auil  in  tiiaregard 
•f  hla  ellagsd  notice  to  defendant  of  plaintiff's  lien  thsraon 
waAtx  tha     ttomey*8  Lien  Aot*      (Cahlll    't&ta*   eh«  13*  p«>r«  13«) 

Th«  notioa  v&e  laft  with  a  telephone  apcr   tax-  in 
defendant* a  general  affleea* 

It  irae  held   in  H«al  ▼.   -->a.,»  oottle   Ce»,26l  111.   362,   that 
tkMi   eerrioe  of  notice  re^uir&d  under  said  Ll«n     ct  isUi^^t  be  actual 
peraonal  se-nrioe*      In  tJi&t  caae   the   f-ervii..  ;/  aail   ■  .  id 

not  to  be  in  eonpliaJiee  vith  the  etntute*       inco   thrtt  ti 
Aot  has  been  aaendcd  to  penait  aerTiee  by  registere^S  laal ,  .« 

net  in  foroe  aa  aoended  «hea  c;crTi>  ^.tieiispted   in  th  t 

bar*     In  l^ayer  et  ^1«  ▼•  Yellov  Cab  Utt«»  247   111*  App»  42,  a  like 
aetioa  to  eaforee  an  attorney's  lien  under  aald  atatute   (aIoo 
deeided  before  eald  aaoindaent)   the   aervice  vf  £  ;da<le  by  le^ylni;  a 
copy  of  the  notice  with  *a  peraen  orer   the  age  of  12  ye»r»»  <^sent» 
then  being  en  and  in  oh&rge  of  the  of  ilea  of  the  ntxiA  c^^rpor^tion*** 
FoUoeiae  thK  reaaflnlag  in  the  haj  e&ati»  £U£r&t  and  the  iruthoritiea 
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thar*  «it«4»  ths  court  1mX4  th^^t  sueh  ntteayted  s^rrloe  did  net 
eonstltut*  aarrioe  »«  rsquirtd  by  asld  Ilea  AOt»   thrt  it  ouat  be 
p«rs0B*l  and  In  eiGe«rd  «lth  ••«•  8  of  th«  JPmotioe     et  proTldlng 
fOT  th«   eerrlee  of  proetsa  upon  eorpor« tlono*     ^«  «dh«r«  to  that 
oonotruetlon  of    tke  mothod  of   sorYleo  ret^ulred  under  tlie  Ilea 
not  ae  it  v  e  b«fox«  aodlfltsd  by  eald  aaendjaeatf  and  tlus  samn&mnt 
dooH  aot  affect  thl*  «ae«*     ):^ectlon  3  of  the  Practice  Aot  ooa- 
templates  tbat  before   serrioe  siay  be  nade  upea  axfy  other  pereoa 
proTlded  for  la  eald  eoetloa  it  auet  appear  th&t   the  president  of 
the  oorpor<»tion  eould  not  bo  found  In  the  couatjr    irhere  the  suit 
«ae  brought*     iso  eueh  ahovlns  was  laade   In  toie  ceee*        ithout 
•ueh  proof   this     otion  could  aot  be  jaaiutalnod* 
The  Juctgaent  io  aftineed* 

Qrldleyt  ^*  J*»  Mad     caaXan*  J*»  conour* 


•X* 


fm  ^^t  .;ni^^  mi^rmHti  nsm-^  $^i  &£«(  Hm^  mi  «^^i«  »-cMf» 

.    «i«N6  «£»v^j:  M^d  isi  m^i&am%  ««  iM»Jbiric«t  «#sri^ifc'«iMBEw. 
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APP&Al  mm   CIKCUIT   COUirT, 


cov)K  couirrY# 


UK.  JUr.TIC?,  BAJiKiS  Dtt:l,IVfiRJSI)  THE  OPIHIOH  OF  tHE   COtTHT* 

This  Is  an  oppMkl  froB  the  diiiKla^al  of  «\ja  ta»nA(^  bill 
for  vajit  of  «Qttltyt  toy  vrhloh  eoBplalntmt  electee   to  8t«ad  aftor 
ft  tfomrr«r  thereto  «»■  Buatalnod* 

Ttao  bill  o««ko  to  enjoia  Golleetion  of  &  Ju(ig;Bient  an4 
the  grunting  of  a  bow  trial  in  a  ln«;  suit  brought  by  defendant 
cohnoider  ag»^inat  ooBplainont  and  another  to  recover  daiaagee  for 
en  aosault*       the  olnin  for  relief  Is  predicated  wholly  on  alleged 
perjury  by  plaintiff  in  said  !*%«  suit  and   two  of  his  vcitnesseo 
at  the   trialt   and  plaint^iff^s  eubornation  of  perjury* 

hile  the  bill   is  def&ctire  In  eercral  respects  it  is 
enough  to  say  th'^t  it  has  be«n  fre<iuently  hold  snd  is  settled 
lav  In  this  -tats  that  a  bill  will  not  lie  to  set  aside  a  Judg- 
BMUit  or  deoroe  Merely  on  the  ground  tlK»t  there  was  fnltje  testijaony 
given  at  the  trial  on  the  iSRues  of  tho  oaso*     (^vans  v.     oodworth* 
213  Ill»  404,  40 t I     a,  ft  S»  \U  a.  R»   Co>  T«    :nnor»  116  id.  56,  63 f 
QuthrjLe  v*  iJtM*  ^^  ^^*  -''9^*  ^i      ''^daja^Blcy  ▼•  ^i£2£or£Jc*  93  id*  357, 
and  the  variouo  authorities  oitec    in  snid  oaeas*) 

To  constitute  fraud  as  a  basis  of  equity  Juriediction 
tbs  false  erideneo  relied  upon  auc^t  b«  that  '«hich  gives  the  court 
colorable  Jurisdietioa  over   the  defendant's  person.      ( Caswell  v» 


v4t|ip.,fl!WI£>,IKJ^  ^S^MA 
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I 


•8* 

CaBi»«llt   120  111.   377 »   3S4|  JVLXttM  >t  al»  ▼♦  E«rtj_jBt.jn^t  146 
Id*   71 1  102 «)      In  the   OAe«   at  bar   the  nllttfed   f&lBe  etrideno* 
related  Merely  to  leHuee  of  fact  la  the  oe.ee* 

Ajipellant  cltee  ftad  rellea  upon  Jeward  v.  Ceaae*  50 
111*  228.     •^hlle   (he  general  prlnoiplee  upon  «fhioh  the  later 
deoieioaa  ahOTO  referred  to  reet  wore  not  flieouBoed  in  th^it  e&e« 
It  v&B  Inter  dletin^uiekMid  ia  Brovny  t.  Leuhf b t  95   111*  I'^S,   la 
the  fact  th»t  the  oaly  eyldoaeo  on  ^hioh  the  Judsmnt  in   th^t  e«%ee 
«ae  reeoTered  -vtia  false  aaA  adjtltted   to  ^«  «<i  by  the  wit  > 

§my  It  -  "that  It  wac  not  r  cace  of  conflict  of   evidence •"      If 
la  Tlew  of  eueh  later  authoritice  the  Seivrird  oaee  nsy  n<m  b«  dc««ed 
guiding  authority*  yet  the  bill   la   the  ease  »t  bfir  does  not  dle^ 
cleoo  an  analogoue  osise*     ifor  aiK^t  eet  out   therein  to  the   oon- 
trarjr  there  were  ether  witneoisee   than  thoee  who  inre  •^illegeo    to 
kaTe  glToa  perjar^^d  teetiaony*  and  appellaat  eonteeted   th<s   eame 
or  else  allowed  himself   to  default  and   iiiiplie(5ly  ndid.t    i 
•f  notion* 

Tho  bill  in  effect  aeeka  to  ispereh  alleged  false  evi* 
deao«  relating  entirely  to  the  iesiMs  in  a  Ihw  c^ee  and    thereby 
to  set  aeide  a  final  judisaent   therein*     Und^r  the  v'^ufcheritlee 
eited  it  e&nnot  be  done*     The  oourt  properly  sustained  the 
dcnarrer* 

AFJ'IfafSE* 
Oridley,   P,  .T*,  aad  Oeaalaa*  J*»  ocmour* 
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Plaintiff  in  Error* 


•ARIET  BIUTii;XAH, 

l^efendaiit  la  r:rr«r« 


COOK  cuu'STy, 


JiR,  jostle;  .,;.    .         ...  '     .     u  THB  OPtRIOH  OF   TK^    OOUKT. 

In  th«  3ttp«rior  Cottrt  of  Cook  r'oimty*   in  i».  niilt  in 
MMMatsifc*  BenjMiin  .BltuMnthalt  piiilntiff  t  oucid  Barney  Brav^rsian » 
defondrnt,     Thero  vao  «  tri&l  before  the  coiu-t  with  a  Jtu'y  aad 
»  Tordiet  returned  in  tatitT  of  tlie  def«xKi$tnt*     Jxadgs^nt  vas 
entered  on  the  rerdiot  end  this  writ  of  error  foUoved* 

This   ie  the   second  trial  of   thie  ease.     The  first  trial 
reettlted  in  a  4u<^S>»>Bt  for  the  m'fenc  jit  on  s  iiireoted  rordiot 
at  the  oloee  of  the  plaintiff*  b  oaitt*     This  Judjpient  versed 

by  thie  dlTiaion  of  the  court*     ( 'ioe  J3ituMn|^g^  f  UrgynlMn* 
Oea*  He*  SSOll*  epiraon  file«  January  31*  192a*} 

In  the  ia&iaat  case  the  pleadings  of  the  plaintiff  T»ere 
the  eoBsnon  oounte  and  a  bill  of  pertioalars  which  ftUegod  that 
the  suit  v^B  for  noney  due  the  plaintiff  for  work  done  hy  the 
Klutual  ConstruetiMi  Company  on  a  building  owned  hy  the  detendrmt 
end   the  plaintiff   in  tennacy  in  coaooni  that  the  plaintiff  paid 
the  Construct ion  Coflapaay*   en  February  13 »  1921 t   the  sua  of  $711*80, 
aad   that  there   ie   therefore  due  fr«B  the  Uefendftnt   to  the  pltslntitf 
one*half  of   th^t  lueount  with  interest*     the  defeneee  presented  by 
the  affidarit  of  merits  were*  first*  that  the  Judeasnt  whioh 
plaintiff  paid  v&m  the  Juot  obligation  of  the  Krie  Garniture 
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OMipuiyt  «  e«rpor«!tleBt  vvcsnd*  ih^t  on  or  mbwit  Joaaaxy  23,  X919» 
tl»  tfofendiuit  was  «  •t«okhold«x  odT  th«  S^urnltttr*  CoiBpany,  and  that 
on  or  a)»ottt  thsst  dnto  ho  aoXd  hlo  intorooi  and  utook  In  it^^id  oor* 
porfttion  io  tho  plaintiff i  that  At  onid  tin*   the  suit  of  tho 
/Construction  Coapany  against  ths  ^"orniturv  (^onpai^  wns  pending  ami 
the  plaintiff  had  loiovlodgo  theroof  i   th<' t  on  or  «i\»out  tha  last 
Mwntiened  d^te  tfas  plaintiff  and   the  t^O'fend&nt  adjuetcd  and   settlad 
all  <^iff«r«tt««8»   nocoaats  and  liabilities  1>et\»«en  thsK  exiBting  by 
ro'aon  of  nay  rslationship  l^Ktween  than  to  bJai  t  date*  and  any  and 
all  other  obllgntione  or  oXalns  whieh  aisht   thereafter  eriwe  l»y 
reason  of  thair  aforeeiid  relatioaahipi  that  the  plaintiff  then  and 
there  relOAsed   the  dcfendaat  froa  any  liabilities  then  exletlag  or 
vhieh  aifiht  thereafter  aeerue  hy  reaaon  of   the  defendant  being  a 
stookholdert  director  sad  offieer  of  tt^id  Furniture  CG&ipany>  and 
then  and   there     (freed    to  liold   the   snld  defendant  free  and  heralese 
froa  any  lose  sast&iaed  hy  said  eoi^pany*  ox  froa  any  obXigatiea 
which  it  hiftd  inonrre<''«  and  eepeei^^-Uy  ngte^^.  to  hol.d  th«  d^fend^xnt 
free  and  hsraleee  tsoa  taty  lose  )gr  reason  of  ttmy  jud^nent   hh&i  ai<^t 
he  recovered  by  the  Construetion  Co&ij>any  against  the  Furniture 
CoKpanyi     that  there  was  than  »ad  there  a  eoM^lete  settleaent  and 
di^ch^  rge  of  each  of  the  parties*    respective  .liablliti«e  rogardiag 
all  and  aay  buitiness  traaaaetitma  hetweea  said  parties  parlor  t« 
•aid  tiae*  or  by  reneoa  of  «Jty thing  th-  t  existed  or  ai^ht  arise  or 
aeerue  froa  any  traasaotion  ther  tofore  h»-d  between  themf   that  it 
vae  •peelfioally  a^eed   thtiit  t.he  defeadsat  would  not  be  liable  f«r 
the  eleia  of  the  Conetruotion  Conpaay  agalaai  the  s^mitare  Company* 

The  plaintiff  and  defendnat  e^^ch  owned  oneohalf  of  the 
•took  of   the  Irio  Turniture  Caapcuiyt  «-  ooryerAtian*     They  altM»  owned 


^mtf  M.M»  »*  :^M  m»  ivm^itti  nXst  him  '«*■«#?.  .c-  m 
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tiM  pre«i««B  At  1128  Hortli  I>aG&ll*  str««tt  <7hlOA«o»  a*  ien»nta  in 
comtnon*     Tlwr*  «&•  a  build  lo«{  thereon  nni  a  barn  or  gftrac«  in  the 
7)3ar  of  the  otaNa»  and  it  boooaa  naoaaoary  %•  hare  oartRln  rapair 
nork  dona  oa  tkur  g&ragt  or  iMirB*     Ttaa  ttutuaX  CoaeLruobion  Ueaiiwi^r 
m%si  hira£    ta  do  tha  work  9nA  a  written  coatraott  dittec   Juaa  5*   1917 » 
vAff  axaoutad  betwaan  thnt  eonpiURy  awii   tha   ''u^ni&uro   Company*     Tha 
construotion  Coopany  die)  the  vork  and   the  aj&ount  of  its  biU  waa 
^110e«6&t  and  in  1919  it  auad  iht^  ^'urnitura  Coatiwayr  for  the  balanea 
than  Au9,  4591*6&»  maA  in  May*  X^X^»  obtninad  a  juc'ga«ttt  againat 
thsi  coipanyt     la  January*  1919 «  tha  d&fandnat  aold  to  tha  plain- 
tiff his  »took  and  lataraot  ia  the  ^urnltura  Cosq^aay*     In  Vchrwiry, 
1921,   t;he  JudgMaai  of  tha  Conetruotion  CoMpa^y  wna  paid  by  the  plain- 
tiff* and  ia  tha  iaetaat  auit   tha  p^laintiff  auaa  to  racoTer  one-half 
of   tha  aaount  ^id  <mi  tha  theory  that  winare  a  tenaat  in  coauaon  paya 
for  aacasiary  repaira  oa  the   property*  or  itsproTea  this  property  witli 
the  axpraaa  or  ii«pliad  aasaat  of  hit  co-tenant*   theee  all  inure   to 
tha  ban«x''it  of  all  tha  eo-tenaats*  and   the  I^d  ra<iuir  q  ea^h  to  con" 
tribute  to  the  expeaee*  in  proportion  to  their  aeraral  intereata* 

tha  plaintiff  thus  atataa  hia  a&Jor  ooatentioni     "Thik 
BuffieiAaey  of   the  proof  by  oe^petaat  an£»  eredible  ariceaoa  of  the 
execution  and  delirery  of  thia  auppoaac  lest  relaaae  is  the  deter- 
aittiag;  ^uaatioa  oa  thia  rerioY*'' 

robert  ^del.<;on*  an  Attoraay*  fonacrly  repraaanted   ttaa 
defendrvat*  but  he  ha^^*  at  least  noatia^lly*  A-ithdraaa  hia  api.<ef»rance 
aa  aa  nttoraey  for  hint*       i-idelaea  testified  for  the  defendant  aa 
folloua*     That  in  Jcani«ry*  1919*  ho  repreaeatod  tha  defeadr^at  ia 
connection  with  tlM  aale  of   the  liitter*  o  ritoek  ia  tha  furniture 
ofipAny  to  tha  plaintiff!   that  at  the  coaferenooshald  betweea  tha 
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titfcora«3r«  fov  ih«  retp«otiT«  p«rti«s  aad  tJm  plftintiff  nnd  tht 
def«»dMii«  it  van  a4pr««<I  ¥etii«en  tlM  partiss  tlmt  la  <ma«  ttoe  d«al 
went  through  the  6<ft%naaMt  miti  b«  r«l«ne«d  fr«»  angr  iumI  aill 
•bllsatiws  of  th«  Fvraltura  Coavaiiyi  that  tha  aattar  of  tho  law 
suit  of  tho  Conotruction  CoaQMOiy  ag.  iaait  tho  Famiture  Ceaqpaqy* 
then  pondin£  la   tho  iSunlelpal  Uourtt  wao  oyoclf ler^lly  montlo&od  ani 
that  tho  dofondimt  laolstod  thsit  bo  oliould  bo  roXeaaed  fron  aay 
obXicatlott  grooiag  out  of  tho  aa«o|  th^t  Maoncat  a  maher  of 
doeumoato  siiiBod  by  tho  partloo  ott  thst  oooaotoa  was  oae  in  whloh 
tho  plalatiff  aad  the  Furniture  Cmigfuny  yolonaod  aad  Oioeh^-reod  tho 
defandant  fro*  aay  aad  all  oblig«c>tioao  of  whateoover  klad  aad  naturot 
oad  agrood  that  la  the  oyctat  tbat  tho  liutual  Conctruotloa  CoKpaaor 
Boourod  a  judgaoat  agalaet  the  irlo  Furalturo  Coapaay  tho  lattor 
eonpany  would  pay  tho  Ju^gaont*     ^cielaoa  t-s^^'tlfUd   th5:<&  thlo  doeuF> 
aoat  wao  Elgaod  by  tho  plalatlff »  the  :2;rlo  Furalture  ^  Mipaay  aad  tho 
dofoadaatt  aad  waa  wltaosaod  by  him  aad  b/  Xealokt  the  attorney  fw 
tho  plalatlff  t  th-t  Bealek  is  d««d|   thst  e»«h  of  the  parties  to  thle 
oaoo  had  a  copy  of  the  docuaantt  th^t  h«  took  tho  del «ndr at* a  oopy 
and  plaood  It  1»  his  office  files  but  thnt  ho  io  aov  uaabl«  to  fiad 
tho   oaao  although  he  hae  node  a  thorough  eoarch  for  it. 

Tho  plniatlff  contoads  th^i^t  th«  tOitiaeay  of  ^olooa  la 
roopoet  to  the  executioa  of   tho  ouppoaet^  loat  roioaoo  la  eatitlnd 
to  ao  voight.  aad  that  tho  judgaont  la  therefore  contra  xy  to  tho 
aaalfoat  weight  of  tho  erideaoo*      hlie  thia  oonteatien  haa  booa 
argued  wary  •treauouslyt  it  lo  baood  u;!OB  the  uawftrrsated  aaeuaptioa 
that  the  tecttiaMiy  of  Sdolooa  ia  the  oaXy  proof  ao  to  tho  allogod 
roloaoo*     ^.doloea'e  testiaoay  Is  aot  oaiy  oorToborat<?d  by  tho 
dofoadoat  bat  aloo  by  tho  plaintiff.     The  lattor  testified  that 
at  tho  tlao  ho  paroliaBOd  tho  def oadsxat*^  stook  ho  agrood  to  pay 
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CO.!  tmpini^  islXla  Asalaat  tht  9lMmifcttr«  ^ststpsmyi  tlmi  he  ^aftttuaa^ 
%p  PAjTf  to  p«y  «Tery thing  «Stt«  af  th*  i>rl«   !!^irRitu:r«  Conp&i^;" 
that  IM  slgsaA  two  lUBtrtuMBtai  sq  «ai  ladiTiciMal  «iu*  ab  9-n  offl««r 
of  t)i«  s^urnitttro  Compiuaor*  la  whleh  ho  ftsoiinod  «11  of  the  obligatl«ao 
of  tho  i^Urnituro  Cooj^tay  that  exiatod  at  thitt  clato. 

Taat  tho  Kurnlturo  CeapAny  w«s  l«s«lly  llahio  to  pity  tho 
olalB  of  the  Conslraetioo  Cttmpiaiy  loi  of  oottr«e>  oonoedod  by  tho 
plaintiff.     Sa  tho  light  of  tho  tefitimodiy  £tfr«rod  hy  tbe  plaintiff 
and  th«  <l(bf(»ttdaist  in  tho  isaitver  of  tho  aXi«g«(i  roIei%e«t  the  Jury 
eottlit   roaeh  no  »thor  ro^vMOsnahltt  coacXuoioa  &ha»  thit  the  plaintiff 
roXaao«4  and  6ieeht.rg»e  tho  ^^'fendent  frds  sjo^^  eaul  all  liability 
STowJUm;  out  9f  tli«  olals  of  th«  Conatrxtetion  OowpRny  a^iinafc  the 
fvmltiuro  Conpany* 

Tho  plnintlff  contort e  th^t   tho  eous'>t  ^Ttet^  in  /siving 
two  certain  invtruetlona  nt  the  inetaneo  of  &Ht$  (Skt^rcndmt*     t^so 
Inairuetiono  h«d  no  ho^^ring  on  tho  %«to«tion  of   i^he  alltt|(i;c  r&o 
loaeo*       Tho  plaintiff  conoedoo  tlsi^t  tli«  defendant  1«  not  liable 
to  tho  plaintiff  If   iho  defendest  hiae  proren  ^y  cwnp^^stent  erid^noe 
the  olleged  rolo^i^et  and*  a»  «t  have  ho.re:.eto?er  at».t«d«   th@  Jury* 
UAdor  the  ofidoaco*  vore  obXlsed    to  find  thie  iseus  in  favor  of 
Uw  dofoBdani*     Thftrefor««  if  %ivi  lAdtruetiano  in  ^U093&1(»)  w^re 
r.ahjoet  to  eritictea  it  ^oul^A  9Yail  tl»B  plainti:rf  nethiiig*     lUsm" 
•T«r»  «hoa  all  of  tho  instructiono  tSlvon  &r«  oenai<ior«d   to^c^th^s't 
«o  think  they  fnirXy  apprise  tho  ivory  of   tim  lav  applieateXe  to  Um 

0!%«0« 

Tho  JvuSgnont  of  thn  -  ap«rlor  Court  of  Cook  >-oua)ty  is 

affirnod* 

aridXeyt  p*  J«,  and  Barnes*  J*»  ooaou^* 
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COOK  cottrrY* 


J«sn«  R«  H«at«r»  appellant «  fllMl  hlis  bill  for  dlror6« 

ta  tiM  3ujittrlor  court  »f  Cook  v-ouaty  asj&lJiAt  Jenni«  M»  Hunter* 

•PpoXlto*       fter  aiunror  filod  th«re  v»e  a  hourlng  oa  th«  B3rlt» 

R»tf  on  Febrimry  2»  1«27«  tbe  uowt  eat«r«4  «  S?«£re«  oxderli^ 

appoIlABt  to  pajr  the  appolloo  within  thr^e  mentks  tli«»  sua  of  ^'ISO 

a*  0elieitor*0  f«««  aad  dlexalsalBg  th«  1>iUL  for  '^.'mt  of  es^uity* 

Oa  JCarcdl  9t  1938»  th«  app«ll««  filod  a  petition  ptti:^im  thru   tho 

•ppollaat  bo  rulod  to  show  onttae  for  hie  f<r'iX«ro  to  pn^<^  i^iM  fe^a 

nn&  oa  the  o.-hjui  duy  the  i^o  waa  ORtoro<&*     Bma&ttnat  X.h»viiuftGT » 

upMi  a  hft'.ring  of  tho  rttlo«   t)io  chaacellor  ent«x''ed   tiis  follovrlnig 

•rdori 

*0n  xsotlea  of    solicitor  for  Jeimio  M,  iiutitor» 
dofoadantf  nod  it  appear ing   to  thu  eoort   th  t  a  decroo 
««ia  horf  cofore  ent^r^d  rcfjUlrlniS  Jaooo  i:«    lunttn* 
ooaiplaiiaiaat  to  pay  to  tho  eaid  Jotmlo  ^*  iltuiter  tho 
ostn  of  ■  150*00  ooXlcltora  foos  asA  thit  a  rule  was 
iaouiodagaiast  tho  »aid  Jooao  H«  li\mt«x  to  hp^oat  «oA 
aho«  c^u»>«  if  r<.ny  ho  hrc  whjr  he  (.hould  not  ho  ad^udjsoA 
ia  OMiteapt  of   court  for  failure  to  c««pl^   v;ith  oaid 
doeree  aad  th--^t  r-n  9te<=t  for  aa  attaehnoat  mut  eatorod 
and  th  t  a&id  siat  of  ^150.00  is  ao«  due  aad  ot^iug  fT&m 
ths  a<:id  Je8»e  l:.   .-iunttr  to  the   enid  Jannio  i' •  £lunt<^r 
aad  that  tha  aald  Jaaao  >  «  jluater  h^c  R«floctecl  aad 
roftto**^    to  pi%y  the  oaid  »)«  of  |'1SC»<X'  and   tho  court  bolag: 
duly  adTlaod,  ia  th*  prfliaiaos  and  said  Jooao  K«  UviatoT 
heinc  hcfor«  the  ceurt| 
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XT  l!.?  om&vOhL  that  the  a«id  J«b»«  h,  Hiuit«r 
^«  eeamittsct   to   thA  j«il  of   >ook  Count/  tl>«rc  t» 
roaiaiB  until  he  pajr  ilMi  said   ti\m  «f  ^150.00  into 
thla  court  for   th*  use  vf   eald  Jstml«  M*  Uunt«r» 
but  a«t  jBoro   than  six  »«ith»»  or  oat  11  r«l eased  by 
duo  procenu  of  Irw  xtik!    th«it  a  Vfti-rent  for  nniUi 
OMKiltMiBt  la^ittB  fortliRith  directed   to   the   olieiriff 
of  »nid  Cook  Cowity  Xlllaola  to  oxoottto*** 

JTotao  R*  Himtor*  appolloatf  h&a  appeNl^^d  fron  thlo  or<j[er»    The 

OTldeneo  honrd  oa  the  hoarln^  v»i?  not  preaorrod  by  a  eertlflo&te 

of  OTldenoo* 

tkm  «pp«Il«Bt  haa  a»<:-igm6.  aoTor&l  grovwda  for  a  TitrttT9»l 

of  tho  «rd«r*       c^m  la  MKrrltorloua*     TIm  appellajit   &oatcjia«i  that 

tho  order  ia  fataULy  disfeotiire  beoF<(Uft«  it  cout&ljis  no  finding  that 

tho  appellant  la  financially  «ibl«  to  pay  tlM  •isi'lSC  solicitor' a  fees 

and  th<".t  hia  fRllnre  to  do  »o/^ilf»l«       It  hs.si  been  fre<4uently  held 

la  this  st«te   th^t  on  order  find  las  the  htt»b»n<3   ia  e^bnteapt  for 

failure  to  pay  allwmy  or  eelicltor's  fees  am»t  b«  b&eed  unfon  IlBd- 

lags  of  fact   thrt  the  hu^bnnd'a  flaaaeial  r^binty  and  clrcutiifctt  noee 

were  auoh  thut  he  eae  able  to  ppgr  the  awoimt  erdcr«:d  »nd  th^.t  h« 

wilfully  fai^iXed  naA  refused  to  obey   the  ord«r  of   the  court* 

{Muelle;^  ▼»  Muellejft  ZOd   111*     pp*  116 »  9ja&  cacee  citao  th«%r«in| 

I'lnat  ▼>  7he  -People.  73  HI.  183* )       The  laet  iKwwBtioaec^   c»»e  1« 

•quoted  with  '-'pproTKl  la  Ill«^M«JLlettb;L,<|,  Iron  Co»  r.  Klehal,elc»  2*f9 

111.  <'<:1»  331*      The  ordsr  la  truest loa  w»e  In  fatror  of  the  appelxoe 

and  la  ord<^r  to  auetiiln  It  on  appe&l  it  ««e  her  f^uty   to  pre»erTe 

the  ewidenoe  by  a  ear tlfle&te  of  erldenee  or  to  haifv>   the  deoroe 

reelte  auffieient  facte  to  Justify  the  ultiaate  eoaclu^lon^'^wB* 

Ueehlenberg  t*  Beohleniberg,  £38     11.  120 f     Ruppe  v.  aios,    243 

ill*  414* )     j^  order  la  e  proee  ding  like  the  om  now  under  o«ci- 

•Ideratloa  la  neither  naoMBttoa  nor  ocmplloated*     7or  e  proper  forai« 
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The  ftider  of  ih»  iip«ri»r  veurt  «f  Cook  coaBty* 
of  June  82,  I9£8»  co:tnil(.Mne  tlM  Mppelliyit  to  thft  JkU  of 
Cook  >^ovat7  1*  rcr'.roec* 
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'PM.Ah  mm  ClKCtJlT   COWlxT, 
COOK  COUJSTTY. 
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in  the  ClrQuit  court  of  ^)ook  Counter  In  aa  'otiion  in  fteeumpnlt* 
Tbe  case  w^a  t]'le({  bafor«   th«  court  and  «  Jux^*   %nd   t}Mr«  «ae  a 
▼er<ll«t  returned  fladiag  &toe  ieisuta  in  fatror  of   th«  plaintiff 
•ad  a«s««8iag  h«r  doaitcoa  in  the  eua  of  vI575«       Judgment  «aa 
entered  en  ttae  Terdiot*  and  this  appenJL  foXl(med«       laiatiff 
sued  to  reoorer  dtmacea  for  iioi  alleged  t^reaeh  of  prcmXm  of 
aarrlaco* 

The  eridenee  ahowe  that  the  plaintiff  had  heen  ntarried 
to  one  A*  Hamilton  Lee  and  that  the  latter  filed  a  bill  for 
divoroe  againet   the   ^^laintiff  1»  Jtore^er*  1921,  and  th;tt  a  deoree 
•f  diTOree  wae  entered  •ienuary  7f  1922»     The  plaintiff  did  net 
introduee  a  certified  oopj'  of  the  cieoree»  and  the  defeadtoit  ooa* 
teade  that  "the  entrj  of  a  decree  of  <!iToroe  can  only  l>e  proved 
by   the  record   thereof  and   thnt  therefore   "plnlatlff  has  failed 
to  prove  thcU  portion  of  her  declarritien  allegiac  that  plaintiff 
«aa  coatpetent  to  eater  into  a  contract  of  ia.:rriase  %ith  the 

defendaat** 

On  direct  e]tQain.*itioa  the  plaintiff  teBtifledt  without 
ebJeotloa»   thc.t  elM  vac  dlToroed  from  Lee  on  Jaaaary  5t  1922,  And 
that  the  bill  wse  filed  MoY«id>er,  1921.     oa  oroea-exe^ainatioa. 


'0 


(\  V 


'is 9  »A 


ttisBfes  tm^n  mm  ^mmk 


o*«ft€ 


!  s^^Uft^S^*-^ 


•?A. 


««|l    SittlWiat    fe9»:S^»'<.    **i^%»V 


-3. 


the  folio  9 lag  ooeurrodi 

*%•     Wharo  did  you  IIto  1b  JanuAr/»  192S«  «t  th« 
tltto  70tt  hnd  got ton  your  dlToreof 

A*  909    horldaa  Hoad* 

ii«  Thou  how  ooon  '^■fter  th»  tilToroe  did  you  go 
out  with  Ux»   HfiBson? 

•  It  «<%8  before  he  went  to  turope* 

\.     How  socn  after  you  obtained  your  dlToroo 
did  you  go  out  «lth  n^r^   Iik«Bea»  when  X  aak  hew  bo;ii» 
Kre*  LeOf  I  Bean  how  laaay  d^^yo  or  nonthe  «aeh  tiB«*ln 
the  extent  of  tlMol 

A*   elXt  pofisilbly  three  aoatha  after  the  dlroroe* 
I  net  hlB  -  -  " 

The  plaintiff  called  ae  e  «ltBea£<  her  former  husband 
nnd  he  wna  aeked  a  quOBtlon  r>s  to  whether  or  not  he  had  «Ter 
seen  a  ring  thnt  was  shown  bin*  P^fendant's  couneel  then  ebjeoted 
t«  the  witness  testifying*  and  the  eourt  ruled  tbat  he  could  only 
tentlfy  as  to  semethln^:  Ih  t  transplreci  after  the  divoree*  There- 
upon the  following  ooourredi 

"Mr*  l.andls  (attorney  for  the  dcfend»^nt}s  Let*s 
find  out  whc^n  th<^  divorce  wae*  19  what  -  - 

Ur*  Porter  (counsel  tar   the  plaintiff))  192So 

Br*  Landlsi  1982« 

The  Court  t  January* 

T&x*   Sorters  January*  1922* 

Hr.  Landls<   ell,  if  he  ewer  »:«  it  after  January* 
1»22." 

The  witness  w-io  then  «6ked  two  quetttlons  In  respect  to  the  riag 

and  the  following  is  the  entire  cross -examination* 

"Mr*  Landlst  One  kuestlottt  Sou  were  dlvoroed  In 
January  of  1922  from  this  lady*  Is  tW^t   true? 
/>•  Correct* 

(i«  You  filed  a  bill  a^lnst  her? 
A •  Ye  8 • 
'.«   la  thnt  right*  la  thnt  true?  A.  Yes** 

Jfrem  the  foregoing*  it  is  apparent  th;<,t  both  the  plain- 
tiff and  the  defendant  tried  the  ease  on  the  theory  th»t  the  plain- 
tiff w  B  dlToreed  froa  her  huobnnd  in  •January*  1922,  ancs  from  the 

colloquy  that  occurred  between  the  court  and  the  counsel  when  the 
objection  was  made  to  the  witness  Lee  testifying,  it  would  appear 
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tbAt   thti   couaesl  t^r   the  d«f«iid(a)t  conn«(*o<l   tb/jt   tho  ]>r.rtieH  wero 
CiYOroed   In  Jnau&r7»  1922*     TlMr«  Ir  no  merit   in   tho  proscnt  con- 
tention and   it  la  plainly  an  aftertteou^ht •       If   tlwr  deft»d.«iat 
had  dealrod  to  dispute  the  dlToro*  he  had   th«  right  to  deaaad  that 
It  ho  proToa  by  the  record* 

Tho  dTfendant  next  cont«ndt$  that   "no  ef>utu&l  preniao  9t 
narriact  wae  proven***       e  iuire  carefitlly  oxsHined   the  oTideneo 
bearing  upon   this  contention*   and   we  are  B!'<.ti»f le<!i    t)Kit  ther-e  1« 
no  laerit   in  it. 

The  defend^mi  next  oontoud^   th^t  "it  f.-'.ti  incutsbent  upon 
plaintlfl    to  mnke  a  show  lag  of  so»«  kind  of   t^  ability  of  defend- 
ant to  rccpond  in  dnaaKoa**  and  th^vt  she  fftlXed  in  thia  r^sg^rd* 
There  la  no  ib«rit  in  thia  contention*     I'he  giat  of  th«  aotion  \ms 
the  brcnoh  of  the  defendant*  a  contre-ct  with  the  plaintiff »  and   the 
introduction  of  eTicienee  of   the  pecuniary  ability  of    the  dafenciant 
-ffofl  not  nec«8»^ry*     So  punltlTo  diuaftgea  wore  aisked  by  tbs  plendinge 
nor  did  aqy  Instruotion  r>  f  ^r  to  euch  dStjatMsea*     koreover  the  defend- 
ant in  hla  tiaalgamenta  of  error  haa  not  (^ueation^d  the  tuaount  of 
the  Tcrdlot* 

Th«  defendant  offerod  la  eTldeneo  what  purports  to  bo  a 
rele&so  in  wrltln^t  by  the  tesna  of  which  the  plaintiff  releaised 
the  defend  rat  froa  any  ol&l«a  of  tho  plalntlrf  which  slight  or  could 
be  litigated   In  the  instf^t  suit*  atK^    the  court  tpuatalnc^u   t)^  ob- 
jection to  the  offer  on  the  gromui   that  the  rolence  had  not  baan 
epeclally  pleaded*         This  rullag  wa«  eorreot*     The  plaintiff 
ooEB-ieaced  the  present  auit  on  October  19 1  1926>  and  fllei^   her 
declaration  on  Janaary  6*  1927*     The  dffeadejit  filed  hla  plea  to 
the  deolaration  on  Junaary  24 »  1927*     There  were  no  other  pleadiaga 
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filed  iB  ttie  OS.M*     The  alX«c«<l   r«l«afl«  la  dfitcd  Jun«  li.»  1927* 
TbM  suit  of  the  plaintiff  was  en*  la  asaunpslt  and  '*lt  is  undoubt- 
edly the  gtntirixl  rul«  of  the  ooj'jmon  Ikw  thi^it  ft  oiatter  of  d«fGn«« 
whleh  arlsQ*  after  cult  brfto^ht  And  before  ple»  aust  be  pleaded  to 
the  further  nstlatenuioe  of   tbr   eotioiit  and   thnt  a  aatter  of  defense 
whleh  arlaea  after  eult     rcu^ht  and  also  after  plea  filed*  and 
either  ]bcf  ore  replicatioa  or  sfter  leeuc  jelnQfi  •  louat  he  pleaded 
piUa  darrein  c<mtlnuftiice.«      Moupt  y»     chol«s,  120  lil.  594 1  City 
S£-Chlfi&fi&  ▼•  ?<t»co^.  14S  111.  S»«,  9d4t  faalce  ▼.  ^S»«B^_ij»«jL 
192  111*  d'^lt  645*       rheae  c&aea  held  th&t  an  section  on  the  case  is 
aocxeeption  ^0  thla  ruXot  sb<!    the  (^ef«ad!&tit  ^>.tte«.pt«   to  iriTSue   that 
the  present  prooeedlag  ««a  an  actios  on  the   ease.     There  is  no  merit 
in  this  poaltien*     The  dsf eadaat  v/aa  »\maumc6   to  answer  unto  the 
plaintiff  in  a  plCR  of  treepaae  on  thR   c*ise  upon  proaile&st  azid   the 
deelarHtioa  in  cle;..rly  one  in  asHunpalt* 

the  defeudriat  alao  cottteada  that  even  if  the  release  were 
net  adnioelhle  heounse  it  h&d  not  been  specipll;sr  pleaded*  aererthe- 
leas  it  wne  nade  co«Qp«teBt  hy  the  crossoexnaiVAtlon  of  the  a«f<;ad» 
ant*«  witAOea  oohneider*     There  la  no  anrlt  in  this  eontentlos*  On 
ereae-ex^ttlnf^tioB  of  .  chnelder*  the  plaintiff  in  an  effort  to  ahov 
that  the  wltneaa  v&a  friendly  to  the  defendsmt  brought  out  the  ff>.ot 
that  he  »ee«Bpaal«d   the  defend&nt  and   the  letter's  lawyer  to  tho 
plaintiff* 8  apartaent  in  Jtme»  1927*     The  vsitneea  on  redirect 
exaninatlen  «&c  silloved  to  teatlfy  to  all   that  tranapired  esa  that 
oeension*   incladlng  the  pnyxsent  of  $300  to  the  plaintiff  by  the 

defendant  rtnd    the  sifrnlng  by   the  i^lalntlff  of   the  nllet^od   releaeo* 
Thereui«nt  defendant  again  offered  In  eyidenoe  the  alleeed  reloaoe* 
hie  ceunael  atatinc  at  the  tiiae  that  he  relied  upon  it  as  a  release* 
The  conrt  did  not  err  in  asstla  refualng  to  adiait   the  docanent  in 
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erldeiiec* 

0  hare  abor*  passed  upm  &IX  ttv«   eonbttntlonn  raised 
¥7  the  defendant  on   this  appeal* 

The  Jn<l0Mnt  of  the  Clreult  court  9f  Cook  Count j  i» 
afflr»od* 

Qridleyf  ?.  J.*  and  Bnraee*  J«>  ooaovre 
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MR*  JOSTICS   SCAILAF  »SLrvSR*?I    THS  0*>IHIOH  OP  THE  COOHT. 


In  the  Superior  Court  ot  Co«lc  County  i   Anna  M«).riet  Br  own » 
plRintlff»   Kued  Yellow  C&b  CoiR«pai|y»  a  eorporotloa*  defendant «  In 
aa  action  on  Dam  cnoe  to  recover  daiBBiEOB  for  peroooal  Injurleti 
alleged  to  lutre  been  suetr.laed  ia  a  eellialea  between  a  taxicab 
beloaglajE  to  the  dfsfeadcmtt  la  whlok  plaintiff  wae  a  pasaenger, 
aad  an  autoaoljile*     A  Jvu*/  retoraed  a  Terdiot  in  faTor  of  tha 
plftiatlff  ia  whicb  her  daaaipke  were  aaeeesed  at  the  eu»  of  $2,Q00« 
The  trial  ooitrt  required  a  roaitsitur  of  ISO;  aaei  upon  the   sane 
being  entered  rendered  JudgiBent  for  -t^ltSOOa       Xhi.»  «i.ppt$al  followed* 

The   suit  wae  origia»llj  brought  agaiast  tho  Yello%'  Cab 
Coapaajr  aad  Cleorge  Laofe,   the  owner  of    the  &utoaaobile  with  «9hioh  the 
ellov  cab  collided*       erTiee  was  not  obtained  on  I^aaby  (&ad  the 
easa  was  tried  acaia^st   the  Cab  ^^oapa^7  only* 

The  defendMnt  offered  ao  evidenoe,  but  it  oenteade  that 
the  court  erred  ia  refusing  to  direct  a  verdiet  for  (Ufeadoat  at 
the  oleee  of  the  plaintiff* it  oaae,  ^bcaaune  there  wae  no  eTld€aioo 
fairly  toad  lag  to  prare  proxiaate  ofMAe****  The  tiefendioib  coneode* 
that  the  plaintiff  iatrofiuced  evideaee  tending  to  prove  that  the 
•peed  af  the  taxieab  at  tha  tij»e  of  aad  prior  to  the  .'tociceat  waa 
thirty-two  to  thirty-five  aiilea  an  hour  aad   th^^t   its  eab»  ao  it 
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prooecdcA  «eutli»ftr<i»  was  ^int;  drlrcn  n«ar«r  to  fctoc   caet  curb  thaa 
to  tha  nost  eurli*  bnt  it  oenteads  that  aa  none  of  th«  paaa«iig«ra 
In  tha  tnjclaab  saw  tba  other  ear  prior   to  tha  oolliuloat   they  ksew 
BothlBK  A»  to  tfaa  aannar  of  Ita  operation  ot  kb  to  what  eauaed  It 
to  oelllda  with  tha  taxlcah*  and  that  "for  AUght  th^t  (tppaeora  tho 
»«cldaiit  would  hara  happanad  ragardlaaa  of  the  cpecd   of   the  oali 
or  Ita  poaltion  on  the  atraatt*  and   th!>t  therefore  the  plaiatlff 
baa  falXad  to  ahow  thit  her  iajurlas  were  due  to  tha  nagligenoe  of 
the  defaadaati   that   "no  matter  if   the  defendant  waa*   In  f»<ct«  neg- 
ligent in  any  j^rtioul&r  in  the  operntlon  of  ita  ttxxicabt   it  would 
•ot  bo  liable  to  tha  plaintiff  onlaast  euoh  ncgllgenoa  was  the 
proxiaata  eaa^e  of  her  injuries •** 

Ve  find  in  tha  record  eridenee  aubatnntlr^^lly  ttf<  foliowai 
The  defendstnt  owned  and  operated  a  "Yallow  cab»**  or  t»xle£^b»  which 
it  operated  for  the  eiirrying  of  paeaengera  for  hira4     On  Jmuary  30, 
1927 V  about  11145  p*n««  the  plaintiff*  her  mother*  aiater  and  a 
gentloMn  named  ctanton  boarded  the  oab  ia  quesition  at  esth  etroat 
and  ^'outh  Park  aTenue*  uhio  gOt  and  lns<truoted  the  driver  to  take 
th««  to  the  home  of  Kra»  Jirown  and  her  dau^htera  at  7719  Calumet 
avemto*     The  teapereitura  vaa  about  soro  and   the  street  ^as  frosen 
over*     The  o»b  proceeded   eonthfcaxtli  and  fran  the  time  it   atnrted 
until  the  oolliaiim  it  waa  "nearer  tlM  eaat  curb  than  the  waat 
Ourb»*  in  other  wordat   mi  the  wrong  aide  of   the  istraet  -   that  ie»  on 
the  left-hand  aide  ol  the   street*       ^roai  the  start  of  the  trip  until 
tha  eolliaeion  the  taxi  v  jb   t^oing  r^t  a  speed  of  between  thirty- two 

and  thirty-f  iTe  ailee  an  heur«     The  taxi  %-ae  "Junking**  and  tba 
paaaongora  'wore  kept  bounciog  back  and  forth  in  the;  cab  all  tha 
timo**     Zt  *wflia  going  to  tba  e^^^at  and  the  wast*"     At  one  point « 
tha  paaaoagera  "got  a  bwqp"  and  were  "thrown  against  each  other*** 
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Th*D  Uie  plaintiff*  •  aether  qpek«  to  th«  driY«r  aiwi  MsJced  bin  to 
*plefts«  go  alow*   that  ho  would  bo  paid   for  hia  tinOt"     The  drlrer 
'auaiblod  soBOthlas**   la  reply  hut  ho  paid  ao  attontloa  to   the  ro- 
quoot  oad   there  >«»•  ao  ehaago  In  the  apocd  of  the  oar.      lion  tli* 
taxi  "get  hotvooa  73rd  aad  7'ith»  thoro  was  a  oollleioa*"  aad  whMi 
tho  taxi  case  to  a  step  Ite  froat  whool  iraa  oTcr  the  ourh  on  tho 
voat   aide  of  the   otreot*     <  t  the   eruae  tlmo   bhero  w  s  am  auto  atand* 
lag  oa  the  oaot  aide  of  the  otreot  with  ito  froat  whoel  orar  tho 
eaat  ourh*     ITo  oth«r  Tohieloe  «ore   then  near  the  place   of  tho 
aecident  and   the  tsjcl  haa  not  pa*  e«d  any  vehlelo  ciurlag  the  eatlro 
trip*     Tho  auto  oa  the  o&et  elde  of   the  street  «ao  owaed  aa^  driven 
by  George  La&b.     The  cieferMlnnt*  as  voU.  R.B  tho  plaint  if! »   In  the 
trial  of  the  caee*  proeeedAd.  ttpoa  the  theory  that  the  taxleab  aad 
the  L&a>  auto  had  collided*     The  paeseagere  la  the  t&xl  were  the 
ttDlj  vltnoisee  called  ae  to  the  Aocldent*  and  none  m-*,vi  the  auto 
before  the  oollleloa* 

If  there  1«  in  tto  record  aay  ovldeaoe  fren  nrhieh  the 
Jury  eottldt  «li:hout  nctlng  uare^sonnbly  In  the  eye  of   th«  lx;.«» 
find   that  all   the  astcrlal  airerotento  of   the   decl&retlon  have  been 
proYen»  the   o^o*  ehoulA  go  to  tl»  Jury.     ( Llbb,y-»  McMeili  &  I'lbb^ 
V*   Cookt   222   111*  206«)       A  party  may  prove  hie  ease  by  dlr' et 
and  elrcunstnntlal  eTideaee  or  by  either*     The  aeie  fact   that 
the  paauong^^ro   la  the  taxlcab  did  not  80«   the  automobile  before  the 
collieioa  Is  net  fatal  to  the  plaln&lff*8  oaae*     The  defendaat  was 
a  eeoBoa  carrier  aad  owed  a  wuch  higher  duty  thaa  thit  of  ordlaary 
eare  to  the  plaint  Iff  t  and  the   erideaoe  toads  to  ohov  gross  neg- 
llgeaoe  oa  the  part  of  the  driver  of  the  taxi  before  and  ^^t  the 
tlao  of  the  oolllelon.     a  epeed   of  betve«n  thlrtytvo  and   thirty- 
five  allee  an  hour  over  a  frozioa  atreet  whea  the  taxi  "vaa  golaa 
to  the  08 fit  nad  the  veet*"   la  otker  vfordst  akiddlns*  was  highly 
•xoeeoiTtt  and  proceedlag  «lth  auoh  speed  . "aear or  the  eaat  eiur'b 
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tluin  tta«  vast  oiurbt"  in  Ti«w  •f   the  Bkldtilng  aaaoimtec    to  ««••■ 
negllcca««t  and   it   it  •Ignli  leant  thnt   the  ixixl  oolllded  with  tht 
first  Tchlels  that  It  set  curiae  th«  «iitlr«  trip.     There   is  ns 
eridenes  la  the  reoerd  tendinfi;   to   show   thnt   ihe  drircr  of  the    Uufe 
RUtomsblls  «as  negligent  I  but  «Yen  If  he  were*  %Ta»%  fact  nl<me  weuli 
not  eKottse  the  <ic  fend  ant «   for  If   the  plaintiff  wits   Injured  hy  the 
ooBBblned  nesllj^enoe  of  both  parties  she  vould  hare  a  o^uee  of  actios 
egalaiit  either  or  both*     (r»ee  Loteetja  v*  dajcer*  246  111*  App«  425* 
431 t  aad  eaaos  cited   therein*)     the  oollielon  oocurred   between 
etreet   intersen^ioasi  aa^   as  the  «vldeaee  for  the  plaintiff    shove 
thr.t  the  defendant's  t&xlt  before  siad  at  the  tlue  Gf  the  colllaloa» 
««((  on  the  ^ronet  aide  of   the   street •   the  Jury  would »  of  course »  bo 
reasonably  Juetlfiedl  In  finding  th&t  the  Laaa>  AUt^wblle  -wae  on  the 
rlerht  eidf^  of   the  street  at  th«  tlsM  of  the  eolilelea*     7he  auto- 
aoblle,  after  the  eolllGlon*  «»»  at  the  east  ourb*     la  our  JjudgjDOnt 
It  Is  Idle  to  argue  th^^t  froa  ths  f^ots  to^  0lreua;.tanee8  of   this 
oaee   the  Jtjry  tsight  sot  rftfir^onAbly  flad  that  the  ne^tligenee  of  the 
de'«ad%nt  was  a  proxlaate  e^iuse  of  theaccidcat* 

The  defeadaat  next  ocntoads  th^xt  the  dr^atngee  avartfod  oxe 
exeesslTO*     'fter  a  eareful  ejEaaioatlen  of    uhe  eYltienoe  benrlag 
upon  this  conteatioat  «e  are  satisfied  that  It  is  ^ithoue  sserlt* 

The  defend :^4St  aext  eonteade  that  the  court  erred  la  allow- 
ing  the  plAlatiff  to  prere   that   the  plaintiff's  aether   told   the 
drlTor  to  £0  alow*     The  defendant  cites  no  »utborlty  in  support  of 
its  contention*         e  think  thnt   the  oTldenoe  v%e  ooa^peteat  as  tend<- 
Ing  to  corroborate   the  uaeontradlcted   testlaoa::^  offered   on  behalf 
of  the  plftiatiff  cft  to  the  speed  of  the  tsLxl  and  the  negligent 
isaaaer  la  which  It  was  driTeno  There  Is  ao  force  la  the    .rguiMat 

of   the  defendant   thnt  as  hrs*  Brown*   tho  mother •  was  not  the 
pl»iatiff  la  the  oasst  her  request  to  the  drirer  should  not  have 


^  »l  ^%m^'    »^Hi  mum  ^m  ^^-mii  $!m  U  '9»d$  «iXtti»r  ^TrxTj.t 

^m^  ^mlA  #T»»'t  ta^^  ,♦«»»  ^  U  jwmr  *«tf  iM9i^jtiE8«^«  «W  ^'f^^^^^^^% 
isM  t#  «ft^t.c^,«ti:  «»!«^  ni»ta»lt  ^*^  tl  «»1r  ,irt«a»s*'^5^&  «rfl>  .-raw 

««ig^  *W^  *^i*  **»  »aa?C«i  *'*  JSl«^-M  »»®>    •s?^*^?*  <• '  -tv^^i-  ««ij.i«s» 
miFit^hint  »m^ism*m  mHlum  «£i?    (*#ti»««i{»  i^#ii»  t««.  .rs^ 


b««a  adJBltted*     i'h»  was  a  p*as«nc«r  and  had  as  nuoh  right  as  tha 
plalatiff  to  w^ni  tbs  drlTsr  of  the  taxi  la  referenoa  to  the  mjf^^k^ 
QM«r  the  c  i  re  vans  t  asses  it  was  the  natural  rmd  proper  thing  to  do* 
The  defandant  next  oonteadis  thi^.t  the  oourt  «rred  in  not 
allowiBj;  a  proper  orosa-exaaiinatioa  of   the  vltnaas  .'tanton*     The 
vitttosB  -Stanton  had  teatificd   thi^t  the  plaintiff  esestet!  to  be  un- 
oonsoiotts  after  the  aocid«nt»  and   he  te&tified  further   that  '*8|m 
w&u  swin;.rlag  her  hands  axetand  in  the  air*  trying   to  feel  her  head*" 
After  this  last  statsBeat  ooonsel  for  the  defendant  put  the  follow* 
ine  qaeetion  to  the  witness  t     "q«     5«ia«^in£  her  hands  ^rotmA  through 
the  air*       ellf  you  know  a  person  who  is  uaoonecious  o^inoot  awing 
their  anas  nround  through  the  air»  doa*t  you?"     The  oourt  ruled  that 
tte  queatien  oftlled  upon  the  witnees   to  .cive  an  expert  opinion  as  to 
what  a  person  who  is  tmccmstoious  can  do*       Thereupon  the  counsel 
for  tho  defendABt  svTOd  to  strike  out  the  atatennat  of  the  wltnoas 
that   the  plnintiff  seuMed    to  he  uacwaBciouei  sifter  the   accident* 
This  Motion  w&B  denied*     The  defendtmt  contends  that  the  ruling 
was  erroneous*     '^e  agree  with  the  court*  e  ruling*     The  court  did  not 
prerent   tha  counsel  froa  asking  the  witness  how  the  plaintiff 
appeared  *  »hat   she  was  doiag  »  how  long  she  renained   in  this  ap- 
parent condition  -  i^hsther  she  talked*  et«*     The  answer  to  these 
questions  should   have  enabled    the  Jury  to  properly  saake  a  deduetioa 
as  to  whether  the  plaintiff  •nm.o  ear  was  net  eonscioae  f.t  the   time* 
A  lay  witness  oaa,  of  ooursot  testify  th^t  an  Injttr&d  persoa  soeaMA 
to  be  unconeoiotts*  etc*  ,     (i;;eftt  tfl4c"»so  '-^t*  l'»  H»  Co*  v.  Cahij.l» 
166  111.  496 1     Horth  Chicago  3t«      *     »  Co*  v*  Oillowt  166  111*  444 1 
Hftnley  ▼  *   Chicago  city  T'.y*  ^p. ,  180  111 .     pp •  397 . )     In  «ny  ewent » 
the  alleged   error  relates   to  the  queir>tion  of   the  injuries  eustaiaed 
by  the  pin  in  tiff,  and  9>e  have  already  held  th&t  the  .-amount  of  the 
Judgaent   is  not  exceaaiTO* 


"■  ;*    h^^.r;;m^  f'^r^r,    -jjKjji  ^ri^ia^  «  ^Sll^  ..«|IW  ••«^»  *-«fi«  -   Siflf*»««it^ 

■MSSJ  ».*$tii9'i      ■  -•■■4* 

■  «***;  'M  ■■■1%  ttHJI'    V.9' 


liMxins  tlie  •xt^alnntion  of  Dr*   ^oott«   a  ititness  for   tlM 
plaintiff »  ho  %«8tlfl«d  th«i  ho  foun^^  on  exoBlantion  of  the  pX&lao 
tiff*  03COCS«'ittioa  of   th«  tfoep  refloxoo*     Th«  court »  although  tto 
bbjeotion  «»a  auktio  tj  tho  defeadMit  to  tho  «aav«rt  of  Ito  own  motion 
otruek  tho  onovor  and  nadc  tho  followiae  oonmoBt  on  tho  aoovori 
*^>trlln  it  out.     I  CRj|*t   soe  isui^thinji  that  Juotifiee  that  evl- 
dottoo*     :  trlko  it  out.     Coming  in  hore  about  a  yoftr  and  a  half 
aftor  tho  aooidoat  and  you  are  going  to  hare   eostebody  toet  tho 
rofloxeol  not  in  this  Conrt  you  arenU  toia^:  to  do  it**^     Counaol 
for  tho  defcB(?>%nt   took  no  part  in  this  atattor  and  made  no  objection 
to  tho  iouwor  or  to  tho  action  of   tho  court  in  striking  it  out,  or 
to  the  atatOBMnt  of  the  court  la  cmrnoctloa  with  the  aims*     the 
dofoodant  no«  cooiplaiBB  that  the  jury  oagr  hm-re  been  influenced  by 
the  tostinony  of   the  doctor  that  viae  etrieken  out.     Thero  la  no 
■erit  In  tho  c<mtentian*     The  action  of   the  court  in  strikii^  out 
the  snswor  «&«  unwarranted  and  the  otatoaMnt  aace  by  the  court  in 
eonneetioB  «ith  the  eaaao  was  hsmful  to  the  plaintiff  anti  hj&lpftal 
to  the  defendant* 

Tho   eaae  doctor  testified  thuit  X.->ray  picturee  of  certain 
parte  of  the  plaintiff*  a  .>ody  «ere  taken  in  the  doct«ir*e  preeonoo 
and  eereloped  under  hie  aaperrieion.     Th«  doctor  wae  asked  the 
follov^lng  queetiont     *<%•     I'octort  nftll  you  take  thr^t  picture  and 
road  what*  if  any*  path«loigy»  it  obows?    Hr*  Kehoo  (counsel  fvr 
the  defendant)!     X  object  to  its  being  read  upon  the  ground  that 
I>r«  3tame9«  who  wae  on  the  witness  stand*  te^ftified   th^tt  followinc 
tide  aeoident  he   took  x*ray  f  ilns  of  the  alleged  injuxed  parts 
and  found   then  to  he  nes.itiTe*  cukS    therefore  there  is  no  proper 
asRunption  -  •  *  •     The  Court  i     Head  it  and  see  wht^t  it  la.     The 
Witness t     A.     This  X-ray  filn  aho^^e  a  curye  in  the  lia&ar  spine  to 


m^^'^mmu  t'^wm-'im    **»mJai^'i  t^bm$.  "I*  i».^^«w8s*ay^  ♦n« 

■'to  p8Jatfc^«w:«A-:,J'  ■   'm  mk^mmt''*MtSi!imim  :    m 


the  right.     It  shff^a  -  The  Court!     otrlkc  th&t  out*  strike  it  out. 
You  arc  not  a«ias  to  co  that  In  thl«  oourt*         ittiout  evldeaoo  thut 
tbla  wofluui  at  no  tin*  cT«r  h»d  aajrthiag  wrong •  or  ounro  in  th« 
«pia«*  I  won*  t  do  it*      You  oan*  t  <lo  it  in  thio  oourt.     I  wen*t 
stnad  for  it*  aiKi   th^t  la  all  th«ro  ia  to  it*     You  ce&n  go  on   if 
you  want  tOf  hut   I  will  not  do  lt»"       The  dofendajit  oonten^e  tlMt 
in  spite   of   tha  ruling  of  the  oourt  thi».t  tho  dtf<UKlailt  was  injured 
hy  tho  anawor  thnt  waa  ati  iokoa*     Tho  apeolfio  objection  oada  hy 
the  eoimnel  for  the  i'c?te.ndcni  to  th«  queecloa  inaa  without  ncrit* 
aa  the  sMre  fact  thnt  Br*   Bamos  may  iiave  t««tified    thnii  the  X-'roy 
filAB  he   took  showed  nothing*  would  not  pro^elodie  tho  plaintiff  from 
preTin«(  hy  another  physioion  th'it  Ji^»raiy  filaa  tho^t  ho  took  eho«od 
ocrtala  coaditionat  and  the  aotion  of  the  trial  oourt  in  « !;r iking 
t)3ft  aaawor*  oapeeltilly  no  no  obJectiOB  h&d  been  ai«do  to  it  by  tho 
defendant,  vns  uawarraatodf  nnd  tho  laagimgo  of  the  court  in  leaking 
the  ruling  vaa  prejudiciea   to  the  plniatiff* 

Vhllo  I^«  Soott  vaa  «m  the  stand  a  eolioquy  occurred 
hetwoen  the  trial  oourt  and  U&o  ceunaol  for  the  def«»BUiant  in 
roferenoo  to  an  objectioa  Bade  hy  the  counsel  to  a  question*       uring 
tho  collo<iuy  the  court  ornid*  nddreesiag  counsel  for  the  defendant: 
"Tki  Court  I     Then*  1  euppoae*  if  you  haw  a  eouplu  of  doctors  and 
thoy  can't  find  ^^nythinc*  then  &noth«»r  {loctor  does  find  @<MQe>t.hing  a 
year  aftorw&rds*  that  laat  doctor  oanot  testify*     That  ia  a  nev 
propoaition  of  l^w*     But,   I  an  lemming  cT^ry  Any,     You  xmj  he 
right*  hut  I  would   like  to  look  «^t  the  book*     Then*  if  a  person  io 
unfortunate  enough*  according  to  your  Tie%*   to  have  a  couple  of 
qvu  oka  and  they  den*t  find  anything  wrmg*  then  they  go  to  a  com* 
potent  peraen  and  fco  dooo  find  aoaMtthlni;  wron«;*  hooanae  he  findis  it 
n  year  aftorwaytfa*  therefore  ha  oaa't  toatify***     Tho  defendant  now 


5^l!tM  «ti«  ^.^tt^  &»i*l*«5<»v>  «Wf»fi  vwfc  «««x*«  •l^  ^^fi^  4a«l  ««»«  *ii4  .«» 


eomplalaa  th»t   ths   statessat  vf   the  oourt  wns  harmful   to  the 
4«f«Bd&nt«        It  Is  a  sufficient  anstisr  to  this   ooatentlon   to  sny 
that  ths  oxpericnosd  oouacsl  for   (hi>  defendaat  who  tried  tte  eaa«» 
althoueh  he  did  not  hesitate   to  lecture  the   court  and    to  enter 
into  nuaerous  eollo«:ttties  with  hia  during  the   tri&l  in  the  presene* 
•f   the  Jurjt  nade  absolutely  no  objection  to  the  statement   in 
question.       The  present  contention  ia  ele'^rljr  an  afterthou^-ht* 

The  defendant  next  eoaplains  that  the  court  erred  in 
glTl«¥  to  the  iurj,  nt  this  inR^tanes  of  th«  plaintiff*  Instruction 
acodier   three.     The  ground  of   the  complaint  io  that  the  instruction 
aseuasdi  liability  en  the  part  of   the  defendant  if  the  jury  bclieTs 
frea  a  pre  pond  f^ranca  of  the  cridenoe  that  the  defendsat  -»  as?  guilty 
of   the  negligence  oh-.rge4  in  the  declaration  or  soate  count  there- 
of* without  requiring  the  jury  to  find  fron  the   eyid^nce   that  ouch 
aagligeaet  w»8   the  prexiaate  cause  of   the  accident.     The  InBtruction 
eoiQplained  of  Tras  net  a  auuMlatory  one  and   the  jury*  by  instruction 
nunbcr  flTS*  which  vaa  a  awmdatery  instruction*  ^9t*  properly  in- 
structed as  to  the  doctrine  of  proxinate  cause.     The  jury  were  also 
told  by  an  instruction  to  consider   the  InstructioaB  in   the   ease  as 
n  series*  and  not  to  separata  or  pick  out  one  instruction  fr«D  the 
ether,     -hlle  the  instruction  coaplclae^  of  ir&s  incomplete*  it  ^as 
suppleaented  by  instruction  maib^r  flTS*  T^hieh  clenrly  stated   the 
lav*  and  therefore   the  glring  of  im traction  nunbor  three  did  not 
constitute  reyereible  error*     (£eSJ23L£.  ^*     ciagni*  316  111.  591| 
»»ore  ▼.  A^oraj  ^iRJm  ^  c:h^.  I-^«  Cg.*  246  ill.  56*  61 1     Vanuleef 
▼  •  '  ity  of  Chic  go^.  240  111.  513 1     Lukaasan  v.  c.  c»  C.  &  t^t.  L.  K. 
R.   C^«*   237   III.  104*  110 1       .aericaa  Car   uo.  ▼.  Hill*   226   111.   227| 
T«  )i.  &  g.   Ijy.   (-.Q.  T.   Haw£,  194    111.   92*  93.) 

If  we  are  correct  la  our  rulia«  that  the  plaintiff  aade 


fi^»  smi  ^im'i>nm  »M  mitt  %M'\  «^  %%tii  mt  ^i-i1ju^$^  9isiiiic 

nUi  l^'^iilttT^  «rs#«r  «is[«i)S»«»^i.iNiiKi  X'lt^iiftymim.  M  mm  t^iOv  iWfll  i»(f»ifii 

ml»  imm  tm%  **W    ^^m-y^:  t^imt^rvtq  >«?  ««(«'3H»i»»fi'  a***  «l  «a  »«*«>x»«^ii 

i^  ti»t»$u  ^.C'ifftwlfi  aieifciJK  t-^'Vi*  tf^kssu*  aal^'-tts^aafi  t^f  «*i!'«e;s«3JC*j«i-sfa 

\fm  :««a«  ««]^^»,|«  »▼  *iiiLB*lji«-ai^«^iLt   ^^^  i*^^  •JE««  ^«»  «»iLjif 
%*m  *m  *sM  ^i  4mM  »^  •ja.jLM«j&^i»,jtS 


out  a  S£iBl  ^fi-c>t  ffaa**  It  would  followt  ae  tlu»  dofeadaat   offer** 
ao  oTldenoo*   that   tho   only  T«rdiot   bhafc  th«  Jury  could  properly 
roader  would  bo  on*   In  faror  of  tlM  pXaiatlff »  and  1ft  as  ^«  ta&TO 
koldt   tho  naouat  of  dcjoagos  allovod  la  tho  Juoflaont  Is  not  ox- 
OOBsiTOt  a  nuid»or  of  ilio  above  errors  oonplalned  of  by    tJac  defend- 
antf  eren  if   thoy  wore  nerltorioua*  »oulci  not  warrntnt  a  rerersal 
•f  tho  oato* 

The  defendant  has  had  a  fair  trial  and   the  judeaont  of 
tho  5tiperior  i-ourt  of  Cook  "^otmty  ehould  be  oad  it  la  affirmed* 

Gridleyt  P*  J«»  oatf  Bamost  J*»  eoaour* 
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APi'&kL  m\(M  MUSIC Ii»AL 
COUHT  OF  CHIC  GO. 


MR*  JWr.TICJ'.   aCAKLAH  DKXIVSREJJ  THE  QPHUdS  OF  THE  GOT»?t. 

In  the  K^unielpal  Court  of  Chlengo*  on  ..prll  24t  1928» 
Aatna  A«e«pt«»««  lhM»iiny»  a  eorper.ttlon»  plaintiff,  obtaint^d 
•SalBBt  Carl  H«  H««««t  aefendaatf  a  judgateni  Ijy  confesiiion  on  a 
prwBisBory  note*     on  Hay  17,  1923,  the  defendant  aH>ear«d  oad 
■eyed  to  raeate  or  open  ugt  the  Ju4gMnt  and  for  leavs  to  plead, 
and   la  support  of  the  notion  filed  t«o  nffidarite,  one  made  by 
th*  defendant  and  the  other  by  one     Ibert  Green •      va  the  affioarit 
of  Qroen  relates  to  heareay  evidence  only,  it  need  not  he  considered* 
The  oourt  "denied  the  owtioa  and  refua&d  to  open  or  vacate  the 
judgaent,  on  the  ground  that  tlM  defendant  had  not  »hotm  due 
diligenoo***     7ron  the  order  orerrullng  hie  motion  the  def«3Bdtiuit 
appealed • 

the  defend^mt  eoatends  th»t  "the  court  erred  in  refusing 
to  vaeate  or  open  up  the  Judgaent  ne  defendnnt'e  afridaTit  set  up 
a  neritorioue  defease  and  defend^iat  was  not  guilty  of  laohee*** 
On  Septeaber  3<  ,  192?,  the  defeadAttt  secured  a  loan  of  $2448  from 
the  plaintiff,  which  ii^na  erideaoed  by  a  proaiaoory  note  ia  a  like 
anouat  exoeuted  by  the  defeadaat  and  node  payable  to  the  plaintiff* 
Tho  note  wee  tMourod  by  a  otaBtteX  nerteage  oa  an  aut<aaobile  owned 


*  ■{. 
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^  th«  (i«feaid«Bt*     Tli*  defendant  OMde  oartala  pajnuuBts  on  aocoimt 
of  the  B«te»  bat  on  Vt^ra-my  11 •  19S8*  he  wa«  In  default  In  the 
PAjseat  of  eertala  InstftUaenta  ajmI   the   plaintiff  thea  took  or  vaa 
KlToa  poeeeseion  of  the  fiutemobilet  end  at  the  ntum  day  the  plala- 
tiff   eent  a  notlee  by  reglotored  ne^ll  to  the  (i«feBiiA.Bt   infonaiac 
hla  of  a  foreclosure  of   the  ohattel  aortgace  and   th^it   the  aale  of 
the  nutcnobile  under  the  foreclosure  v^ould  be  held  oa  February  16» 
192a»     The  d«feBct>iat.  did  not  !%ttead   the  aale  «u«i  he  etatee  that 
hln  conduct  la  th^xt  regard  mae  due  to  the  f&ct  that  one  Oray*  aa 
eioployee  of  the  plalatlff  aad  the  poreon  wlvh  whom  the  defendsat 
dealt  in  the  imttnr  of  the  note  etad   ehattel  BiortgaiSe»  stated  to 
hia  thF>t   Che  oar  would   cell  for  a  eufficleat  emouat   to  liquidate 
all  of  the  Indebtedneee  of   the  defendnat  to  the  plaintiff  sM  that 
the  defend rat  relied  upim  thte  ntatoaeat  of  Oray*     The  plaintiff 
elaiBWd  thnt  the  3.utemoblle  v«.e  «old  at  the  •»!«  for  llt^OO  aad  that 
the  defendant  vas  eredited  upon  hie  note  ivith  thie  aaount*     la  the 
affidavit  filed  by  the  dcfendRBt  it  ie  stated  thst  tb«  oald  oalo 
Witts  a  aore  pretense  aad  a  fraud  upoB  the  defendnntf  that  the  pre- 
tended buy«r  was  aa  earployee  or  etnifedcrato  of  the  plaintiff  aad 
represented   the  plaintiff  ia  the  traaeaetioa*  and  th^vt  after  the 
pretended  sale  the  plalatiff  eaased  the  said  ea^loyoe  or  confederato 
to  sell  the  autosoblle  In  question  to  one  lielTin  Jnoobs  for  a  sm 
Tnry  greatly  in  exoees  of  tl»0U0t  but  the  exact  aaeuat  of  vhich  the 
defendant  has  net  be<3a  able  to  aseertaiai  that  the  plaintiff  **eold 
such  ear  for  a  sua  Isrgely  la  exoese  thereof t  towlt«  #2500*00»  maA 
that  thereby   the  Indebtednese  of  this  «tffiaBt  to  eueh     etna    vooept- 
aaoo  Coapaay  vas  and  is  wholly  and   entirely  liquidated  aad  dlo- 
oharged."        fter  a  earcful  oonelderetlon  of   the   affldaflt  of  tlw 


#pl*  ?S)»I«#*  surf  lfis«  «i:««  «d.t  ^tUm  *««•  SJtJS!  ,t«»tet1r>%§  3M«V     •WBtJt 
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defendant  we  taftre  readied   tloe  coocXuaion  t)v.  t  it  amkee  out  a 
PEJ^SLSssISL  e^wing  that  the  eaXe  of   ths  nutoaobile  under   tb» 
chattel  nortsace  was  not  a  l>oii|i  fide  one  and  thet  the  alleged 
buyer  at  the  arae*  who  ettbaec^uently  sold  the  autonoblle  to  Jacohat 
vaa  but  a  "donqr"  acting  for   the  plaintiff  in  the  preaiaee.     The 
nffidarit  of   the  defendr^at  preeented  a  legal  defeaee   to  the  notion 
and  he  «sb  therefore  entitled   to  a  trial  on  the  merita  xwlet^a  tho 
contention  of   the  plaintiff   thtit   the  defendcjit  waa  ffuilt/  of 
laches  in  failing  to  preaent  his  motion  to  raeate  nt  an  enrlier 
date  Buett  oe   cuatalned.      In  factt   the   trial  court,  denleo   the  motion 
to  raeate  the  Judgment  on  the  sole  ground   that  the  (icfenc^nt  had 
not  shown  due  diligenee  in  isakiag  the  a'Sie* 

The  Jargneat  in  question  man  entcre<^   «i     pril  Mt  1923* 
but  the  defend-^nt*  in  his  affidaTit*   etrtes  that  he  did  not  hars 
notice  of  the  aaaw  until  the  serrioe  of  the  ex«out»ion  on  April  23* 
1928*     On  ths  hO'^rin^t  the  couneel  for  the  plaintiff  showedi  the 
court  whnt  purported   to  he  a  copy  of  a  letter  freat  hin  to   ths 
defend!\ntt  d.y^ieo  A,pril  j|.^»  1928.       This  copy  was  neither  introciueed 
in  evidence  nor  s»rked  m!  an  exhibit  in  the  oase»  but  wne  newertheless 
considered  by  ths  court*  over  the  objection  of  the  dcttendtij&t ,  and 
it  has  been  included   in  the  bill  of  exceptione*  oTer  the  objection 
of   the  defendant*     The  letter  etatest     *Yoa  nre  hereby  notified   that 
X  had  a  judgawat  by  eoafessioa  enterec^  agaiaat  you  today  on  behalf 
of  the  Aetna  A.eceptaBSS  Conpaay*  for  the  e\m  of  |1454*00  and   costs 
anountins  to  $I3.(X)»  smJcing  a  total  of  ^'1467«00«     »  *  *     (Higasd) 
<illi?«    '.  KXeiaaaa.*     It  will  be  noted  that  the  letter  doee  not 
state  ths  court  in  xvhioh  the  juogaent  v^b  taken  and  it  will  hs 
further  notec:   that  ths  jutigaaent  in  the  iastnat  o&ee  Wfis  not  entered 
until  April  2At  1928«     The  defeadajit  states  in  his  affidavit  that 
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he  marmi  t9  Taeat*  the  Judgnwittt  nla«te«a  dajrs  sifter  h»  bad  netio* 
of  ttafe  entry  sf  thn  jitdgmeatf  aad  he  fuxthex  8t<.t.te»  that  laMdlately 
after  rec«lvi]kf  notice  of  the  Juxigment  lut  "gofc  la  touca  with  oooaool 
with  relatlom  ther<!ito  and  th'  t  OY&r  idlao«   bhe   »«<rTloe  of  ouaix  exeoutl< 
ho  has  aetlTOly  and  dlllgemtly  boea  pr^paxln^  hlo  defeaae  to  plain- 
tiff* 8  aetlon  hftr^ln."     In  Tien?  of   the  nature  of  c)ie  defeaao  sot  up 
in  defendant's  afrinaTlt>  it  is  apiparcnt  t'a&i.  it  nili^ht  rc&H(Mi«hly 
tnko  tht  time  th&t  Intnrren^d  l>etveeA  the  notice  and  tho  notion  to 
InToatigftto  the  eirouBi»teiieeo  tfurrottntSlng  the   o«>^Xe  ana   tro  prepare  a 
defense   to  the  plaintiff*  r>  oloija.     tlm  >>IalntlJ:f  hae  failed   to  oall 
to  our  attention  any  etise   thr^t  is  an  auuhoxity  for  its  oententloa 
that  tha  dsfendant  under  tho  faete  «ind  elreiaieUinooa  of  this  oaoo 
vao  guilty  of  X&cheo  and  thnt  he  should  therefortt  l»e  deprived  of 
the  right  to  make  a  defence  to  the  plaintiff  *  r.  cl^ln*     Tha  only 
oaeo  oited  \iy  tha  rl<iintirf  in  aupport  of  it»  o<xntentlon  i«  Htorg- 
beri^.y  ▼•     rigl^t ■   239   Ill«   App«  4S0.       In  that  oascs  the  Judgnent  trao 
entered  on  April  14 #  X929t  and   the  ntotiaa  to  op«sn  it  'ind  for  laavo 
to  plead  wae  not  filed  until  l!ay  19,  19reSt  at  a  ettbaaqueat  term  of 
the  eourt*     Tho  defendt^nt  in  thnt  oaee,  **so  t/^.v  an  the  le cord  oho^s* 
■ay  hare  had  full  knowledge  of   tbs  fact  on  the  d^y  tho  ^udipaoat  was 
proeured*^  and,  aoreorer*  it  oppoarod  fr«a  the  defendant's  affidisTlt 
that  ho  had  full  knovXedgo  of   the  nature  of  his  c:rf@ttse  fron  iho 
time  ho  executed  the  note  on  vhieh  Uhe  Jud^Mat  ^^au  oecured*     la 
tlia  inetant  ease  the  defendant  st  the  tiao  ho  roeeirod  notice  of 
tha  Jttdgaant  did  not  know  the  ciroujaetanooa  relating  to  tho  fraud- 
ulent sale  and   it  ro<;,uired    tlae  for  hia  to  aaeertain  ths   s-ae*     His 
notion  to  Taoato  had   to  bo  supported  by  an  i^fici»Tit   thnt  set  up 
foots   that  aade  out  a  pr^iaa  facie  defense   to  the   claim  of   tJw  plain- 
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In  our  JudcMtat,  la  thm  pr«»«»t  ae»Q,   t)ie  trial  cxourt 
•rred  la  holding  th^t  th«  defeadaat  was  ffullty  of  laehaa*  anfi 
It  la  a^paroat  fr<aa  the  reoord   that  thf»  court  in  re  ohlai?  this 
eonoluislon  «me  lBflu«aoed  by  ner«  atateMMita  of  the  couaa«X  fvr 
tho  plaiatlff  aad  by  lottora  tlmt  vore  net  proporly  before  tho 
court*     If  tho  theory  of  faot  of  tlui  dofoadaat  aa  set  forth  In 
hlo  affld&Tlt  bo  true  I   the  plaintiff  has  boon  (c^Xty  of  a  fraad 
on  ths  defeadaat  «a4  the  latter   nhould  bo  allowed    to  aake  hi* 
defease  to  the  elalat* 

The  order  of  the  Munlcli^al  ^'oart  of  Chle^go  of  Hay  17  0 
192Bff  drerrallag  the  notion  of   the  defendiait  thnt  the  Judgmiat 
by  Gflnfeeeloa  in  fuTor  of  th«  plaintiff  and  asaiaet  tho  defeadaat 
ia  the  sua  of  ^1429  bo  vao&tcd  aad  eet  aside*  is  hereby  rereraed 
and  the  cause  Is  rewtnded  with  directia&«  to  the  i'UnlQlpal  Court 
to  allow  the  defendant,   to  file  hla  af fldftTlt  of  aerito  to  tha 
plaintiff's  ol&ln»  the  jadflpneat  of  April  24»  192S«  to  stand  ae 

oeourity* 

P^Tia^.aEi;  Aja^  B£llAlliEi,>  l^lfU  DCvECTiaiE, 

Gridleyt  r«  3*t  and  Sajmes*  J*»  ooacur* 
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^ITXIAV  J.    CF0C5, 

Appellant*  )         A^rSv.  UlIClPAl  CCrtTHX 

T*  !  OF   CHIC-'iOO* 

Appall •« • 
MK*  WStlCE    SCAIJUI  £EI.r?£IiEli  IW  GPISIOJJ  0?  THE   COURT* 


In  th«  Muaiclpul  Court  of   vhleagot   in  «  flret  claas 
ae&ioni   <lllljaK  J*   croktt»  plaintiff »  »tt<^«t    vu^uBt  H«  Arnold » 
def«ndimt*      si   th«   clostt  of   tlui  plaintiff's  o«,s«   the   tz-lctl 
4ttdg«  directed   &  terctict  for  tho  defoadant  avA   «ntor«4  Jtidgitteat 
tborcoB*     Thlo  appeal  £oll«v«cl* 

Tlxe  ease  waa  trlfio  upon  the  plain. Iff 'e  second  a«en<:icd 

stnteaent  <af   olain«   «hlch  reads  as  followsi 

"   lalntiff  allogee  t,lm%  at  the  ©pocial  in«^t%no« 
mM  reCiUeat   of   the  ^etendnxi^f  «nd  uixjn  tin*   oral   special 
protaiis  atti   under  taking  of   tb.®  deffeudaot,    ih  t   if  ho» 
the  plaintiff »  «ould  loam  the  suae  of  monody  mt  up  In 
Plalnfciff'e  iixhlt>it  A  attached  h«ir.i'eio  ascl  reade  a  part 
hereof*  to     •  H.     .mold  it  Bro*t  a  corpor.  tion»  hOf  the 
def«nd.«jitt  «culd.   rei>»bur;:»«  and  rep&y  the  ^;l;%lntl:rf »   if 
the  eorpor^'tion  old  not*  and   that  in  relianee  kt  eald 
promisee  and   IntiucracntOf  plnlntiff  loaned  »ftid  suae  to 
said  corporatleai   thut  said  oorpor'  tion  has  not  repaid 
to  the  plaintiff  the   full  ^movnt  of  h^AA  subs  of  Sionoy 
•e  loaned*  of  all  of  vhloh  tlM  ctefenc.mt  had  knovle<dgo| 
that  defend. nt  repeatsdly  orally  promised   to  repay  plain* 
tiff  the  suaw  of  nMiey  so  loaned  |  that  on  F«.>>britriry  19, 
1924*  the  defendant   ffliipi«<   a  ff(»»Hior'%ndu«  In  \^ritlng  con- 
flmlag  and  reitemtine  his  oral  prOMloea  theretofore  taade 
to  repay  the  plaintiff  %h»  bal^noe  <1ue  him  fron  said  cor- 
poration for  the  amu  so  loaned*  copy  of  T^hleh  OKMoraBdun 
la  attaehed  hereto*  Bade  a  )^rt  hereof  and  starktsd  l^xhlhit 
B}  that  in  pursvaaeo  of  eald  oral  ^md  written  proKleee  and 
Bienoranciaa  the  defendaat  nacU-   asTcral  partial  paya^ntB  to 
pl^xiatlll*  but  noe*   though  olten  r^queotecf  r«sfuse&    to  pay 
the  balaaoe  of   asld   aiaa*  or  any  pi:  rt   ^.hereof*   to  the 
pl&intlff.- 

Xxhlblt  B  ifeads  as  follows  t 
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•A.   H.   ABSOIS  QOMfSm 
{•••rlut   iXliatls 

Fabmnry  19,  1924» 


Mr*  Vm*  Croka 


I  was  Tcry  eorry  that   it  was  B<i»cee»ary   f«r  you 
and  X  to  hmrn  conrttrsatlon  lik*  we  dl(i   today  but  I  do 
in  n«  wuy  blau*  yoa  «s   on   tUc   face   of   it,  ;  ou  ckrUinXy 
hiiT«  not  &nythiBe   to  be  gratoful  for*      I  ^»nt   to  rm^uxm 
you  thnt  8v«rythiia£  I  hRve   told  you  in   the  pr.i't  ^-at'  .  ith 
the  b«8t  iBteotioaa  and   l}w  oon<iltioii   I  ak  iit  today  ia 
not  altogether  agr  fault,   in  fact,  v*»ry  IJtt^lc   cf  it   i», 
h««eTer,    th  t  is  ny  Kisfertune*      I  hac>  hoMi^c   of  puttitjg 
throit»::h  dtfale    -s  I   told  you  about  but    uhey  aid  not 
B&terlalis««     /^a  I   told  you*  I  an  abisoluiely  Ilivt.     am 
ainrtinur  up  a  new  comprfjay  in  th«  Crosntsry  Kf  chin«sy  ''i^ 
i  up  ply  iin«  snf?     ith  &ny  kind   of  luck,   fciioulc:  b«  able  to 
>       naJce  neney  n-t  enee.     T'ov  ae   I   t-  Id  you,  all  of   the  ^  eeet* 
&r«  being  Hsuidated   t\B(?   the  money  ^ill   he   tc.u»lly  dividi^ 
auong  th»  eredtors*     The  dlfferenoe  betwoan  vhi».t  you  is«t 
froBJ  thia  diYision  &xid    -h  t  ^^e  o««i  you,   X  «ilT    take   car* 
«f.      It  way  take  me  Koae  time,  but   I  «^^111  get  your  aoney* 
Aa   I  ette«^'«0t*d  to  yOH,   it  will  be  pog   Iblc  lor  Bt>    tt>  aend 
you  a  aortaln  aatount  eech  «at*jE:  for  Rwhil«  nnywsiy,  s.nd  v^fter 
I  8«t  goinst   I  mtty  bt  abl«  to  r^lve  you  aona  large-  atrio^iats 
80  aa   to  clean  up  an  soon  u»  poasible*     The  abore   {jtataaant 
you  ean  t«k«  absolutely  r:criou3  r^.t,   1  aiajin  It.     Ihcpe   ia  no 
uae  talking  very  niuoh  Qt  thie  tine  beo?>u6e  it   ia  up  to  ae 
to  go  out  and  a&ke  aoa»  Bomey  -^nd   tb.  t  is  v^h/t  i:  am  Koiag 
to  do.     I  would  adTloa  ihe  pe.  pie  you  owe  ttoaey  to,  the 
aitucitien  you  are  in,  expl^inin^.i  to  iheai  th»'«  your  coopany 
h»d   to  liquidate  end   J   are  eure   they  will   take   the  right 
Tle-ypoiat.     fhia  ie  fjq  «b1  or tuaatc  slturtion  but  it  i*  all 
in  a  lifetiatf»>     You  hare  enough  imoney  coating  t.o  keep  yoa 
cosEfert&hly  fixed  pr ovi'^ini-;  you  crm  get  it  uu  outllntici,  and 
if  I  were  you  I  vould  t«tke  it  eaey  for  some  time  to  coffio* 
It  vaa  iMpeeeible  for  aae  to  r;-iea  V6ry  tsuch  uioucy  todey  and 
I  aa  enoloalae  herewith  all   1   can  paasibly  give  you.       ill 
try  and  giTe  you  aoBethiag  aabatantial  when   X   coxae  baok 
the   !■:•. titr  pnrt  of   the   wesk* 

Sow,  Bill,  do  not   t.hink  too  hard  of  «e  oeo^&uae  X 
roaUy  did   the  Tory  best  I  could*     It  will  b«  sy  nia  to 
tain  eare   ox   you  Just  aa   :,uickly  rs  pe8;->ll;l«:« 
«ith  kindeat  regard;^,  I  aa 
inoerely 
(signed)     .ttguat* 

Befendant'a  nffidartt  of  aerlta   (inter  al^y;    raifiea   the  de^fonee  of 

tha  >  tatttie  af  /raada. 

The  w^terial  faeta  yroren  by  the  tectlaony  of  tha  piaiar 

tiff  are  aubataatlally  aa  fellewa:     Th«  plaintiff  and  the  defendant 
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if«r*  frlendc  for  t^soaty  yaara*     Th«  plaintiff  '^weat  to  work  for 
tho  4cfoadaBt  in  tiM  eroaiMr/  eupplioa  buaiacsB  uiic«;r  tiio  aaao 
of  A*  H*  Azmold  ie  BroUHor**     Tho  «BployB«Bt  eomcieaoed     uguat  27* 
1919 1   aiMl  eoatinued  until  JTebruArx*  1924.     It  in  adaittod    that 
A*  M«   Araold  &  Brother  waa  incorporat«i<i«  but  the  plaintiff  toatified 
that  the  dttfenduBt  rtprcaaatacl  to  hia  that  it  vaa  not   incorporatotf 
ead  that  ho*  the  defeadrnta  waa  tho  man  behind   the  buaiaeaa.     I>ttr* 
ing  the  tiao  of  hi  a  oaployaeat  the  plain ::  iff  loaaad  aoaey  to  tte 
dcf eadnat  or  to     •  H.    -raold  $  Brother  on  f Itc  different  ooossiona* 
Prior  to  Attgaot  11*  19<:0t  tho  defendant  spoko  to  the  plaintiff  ts 
aio^er  of  tiaoo  about  the  latter  getting;  the  defend  ant  atwto  aoaey* 
and  the  defendtuit  told  tho  plaintiff  th>:^t  ho  would  p^y  ixin  tf^enty 
per  cent  and  posBibly  t^iee  theit  aaoh  for  noaey.     The  defendant 
eaidi     *Yott  know  ae  for  yeara*  I  am  behind  it»   i  will   aee  th^t  yoa 
set  your  aoney,   and  aa  to  tho  interest »   I   em' t  say  bjow  mxoh.»  *  * 
Of  eouroot   I  an  behind  eTcrythingt  I  aa  the  aan  ri<e;hb  here*  i  tm 
behind  everything  «jad  will  ®et   that  you  g*?t  youra,"     To  theue  atata- 
aaata  tho  plaintiff  responded t     ">oll»  under  that  indHeeaont  I 
believe  I  will  let  you  have  I 1*000. *     The  plaintiff  then  made  out 
hia  cheek  for  tl»000*p<Kyablo  to  '*A.  H.  Arnold  &  Bre***  and  handed 
the  saae  to  the  defend^yit.     He   then  received   from  the  d(?fei»isnt  & 
note  for  $1*0'00  signed  ''^a*  H«  ^raold  4  Bro>»  lao.*  por  v.  g, 
#^mold*  Treao*"*     *A  fee  woeko  after  thnt*  about  ootober  30th*  I 
fttoaa*  I  had  $150*  aad  he  told  no  he  aae  in  great  need  of  aoney* 
*  *  *     He  told  ao  he  vill  pay  th^^t  hlacelf }  he  anys*   *If   the 
coitopaay  don't  pay  it*   I  will  pay  it|*   he  oaya*   *   e  vrill  he  in- 
oorporate  .  ooao  of  these  days*   and  I  will  be  paid  everything**   *  * 
I  gave  hia  a  eheok  oa  the  Hereantile  Trust  *    *■  for  €150*  Ootober 
SOth*"  peLyablo  to  "A,  H.   ^raold  t  Bro.*     The  plaintiff  further 
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t«ntlfi»tf  that  A  eoui>l«  of  «««k0  prior  to     uituet  V),  X9S32*  th« 
folloving  oocurr«4i     *^cllt  Ha  t«ld  aw»   of  c»ur««,   th^t  if  I  c«u24 
g«t  ay  sittar  to  put  in  oemo  nMi«j»  hfi  onya  *I  vill  ps/  lt»*   kt 
would  aoo  thai  ahe  got  her  awnay  at  tiny  tlae  she  wtuitad  It  bnok* 
•  •  *Tifj  to  e:ot  JBoaia  of  your  frlaada  in  Ohle^ffo  to  put  in  oomo 
amoy*  tcU  thorn  «X1  10  per  oant*  th^a  1»  all  thero  i«  to  lt»  I  oa 
WhlBd  tha  whole  deali*  h«  astya*  *Yott  are  gettlne  the  uoiiey  for  no 
M»A  I  an  the  one  tta»t  will  pay  it  b&ek**"       the  pl^^intlf f*  e  aieter 
then  loftaed  to  hla  $8S0t  whloh  ha  <i«ipo«ltad  in  his  bank  to  his 
oredit  and   then  aado  ottt  hla  ohoek  for  lOfiO*  payable  to  "A*  H« 
Arnold  ^   Bro«"     J-t  %h»  tine*   the  defeiuiaat  aaid  to  the  plalBtlff  < 
"You  ka««  aa*  I  on  behind   thia  thing!  ajsy  4&.y  your  aieter  d  oAnda 
tliio  aHmey  I  vill  let  her  hare  it  because  we  will  b«  getting  jsoney 
from  other  plaoea  ali    the  tiiMi*"        rhe   trial  JiMlge  rs^fuaed  to  admit 
this  oheok  in  ericenee  on  the  ground   that  it  appe&rt^   to  hla  that 
the  $850  lOftB  vaa  aade  by  the  elater  and  not  by  the  plciintiff  • 
Thererfter*  the  defendant  rnne  c<»ttlnuall/  requeatiag  the  plaintiff 
to  reiao  aoney  for  hin  ant;   the  plaintiff  r«iioed  tltOOO  by  aelling 
8a«e  eeeuritiea  he  «naea»  and  on  :i'i>tesbor  ^Q»  192 <>  he  handed  to 
the  defendant  hie  eheok  for  ll»000»  pryakl«  tt>  "  u  H.    ^rneld  &  Bro*" 
On  thio  000' sion  the  pUlntlff  told  %ha  dftfend^nt  th:.^t  he  ivoulA 
hate  to  hare  thia  aaouat  bAck  1»y  the  f  ix&t  a"   the  y«  :r  vithont 
fail  becauee  he  had  to  pay  a  loan  an  hie  ia»uriAaee  polioy»  ete«» 
to  vhieh  tho  d«feadAnt  resposidedt     "^l  eould  hnm  the  no»ey  at  sj|r 
tljM  X  «^nte«l  itf  *   *  h«  was  boklBd  all  of   it »  ho  ^ould  pay  It 
peraoaallyi  reat^atoer  «bo  you  are  worklac  for***     'ila*  plaintiff 
owned  ten  ehij^ree  of  ntaadajrd  Oil  atoekt  «erth  #«tf6»  and  fiw* 
aharea  of  ^«ift  *  Conpany  etoek^  ^orth  |$37.50*      In  h«cv^9ibmx»  1$2£2» 
tho  defendant  aaked  the  plaintiff  to  loan  hira  this  Mtook  am  on 
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Aprll  4,  1923»  hm  atHttAd  to  Oic  plaintiff   th&t  htt  was  very  li&rd 

yrcascd  for  aoney*  to  ntaleh  th«  plaLatirr  replied   that  hii  had 

nothiac  left  but   tho   said   ekrvrcs  of   steok*     71m  plaintiff  finally 

turned  orsr  this  stook  to  ths  defend ixnt  upon  ths  nactorstuTidlttg   tha* 

any  tlBM  the  plaintiff   called  for  it  ths  dcfttadaat  would  return  the 

stock  to  hlAf    "or  tho  e<ittlTalont  •**       hat  use  tho  (iefendant  uade  of 

those  shiires  of  stock  the  record  (^oen  not  disclose*  day  or  two 

prior   to  February  20,  1924*   -mold  called  on  Croko  at   (.he  1  tter^s 

hoao*     Croko  at  this   tiwft  was  praotloally  deatituto*       The  defendajit 

Axplalae<i   to  Croke  that  A*  H*  Arnold  &:  Brother  was  la  eueh  a  had 

flnaneial  sltUAtlon  that  it  ^^ould  hft<r»  to  liquidate*  hut   th'^t  tho 

plaintiff  should  not  worry  about  anything  |  thfit  ho  shealc  file  his 

elala  with  the  trustee  for  ths  money  that  h«  had  uosila^i  froH  ^*  H* 

rnold  ft  Brother  and   that  hjs  would  get  enough  tsonv y  right  as«ay  froa 

the  trustee  to  keep  him  in  ecMfortablo  eireua»t(uiees  until  sueh  tlao 

as   the  dnfeadant  could  psy  tho  bislaaeo  due  hist    ^'h.%%  )m>  would  s«»nd 

the  plaintiff   nosio  money  right  aloa.^|  "you  sill  b«   giT«a  this  money*" 

The  plaintiff  further  testified   to   the  receipt  of   ths  letter  of 

Fehruary  Id*  19'^4*  and   to  th»  fact  th%t  tltsrc  w^^s  a  cheek  Inelosed 

therein  for  $10.     He  also  testified  to  rec«lriag  frott  ths  defeadottt* 

on  f^cnrexabex  10*  1924,   the  following  letter  $ 

"Rhine lander,  s-is* 
Xy  dear  -^mi 

I  Ml  «i»elu8lni{  herewith  a  check,  an  atorry  it  is 
not  for  norc  but  overy  little  helps*     I  will  send  you 
more  a:i  of  ton  as  X  «an  tmi  will  lncx9at.<e  the  asiouat 
whenerer  posrible*       r^eet  -^iBuref^    I  wilJi   do  a^'  beet* 
I  w»s  gl'd   to  see  you  tho  ether     undny     nd  that  yn  i 
woro  looking  well.     I  hope   things  are  breaking;  better 
for  you*       ill  BOO  you  again  soon* 

My  kindest  regavds  and  best  wishes 
Sincerely 
Inclosed  In   this  letter  was  a  eh«el^*V(ar  |;15.     The  defendant  also 

pnid  the  plaintiff  $10  on  VeroMber  ^5*  1924* 
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th»  plaintiff  omntttBdo   (inicjr  9:^iA)*  ^lr«tt  *tbAt  th« 
undertftklzvi;  of   the  c'cfend^nt  wae  an  original  and  not  a  collateral 
0B«|  tliut  hla  proBlaa  to  pa/  tha  plaintiff  trae  a  direct  and  an- 
foreeabla  undertaking*  not  a  collateral  one*   and   the  statute  of 
frauda  has  no  applioatloni*  second*  "conoadlng*  for  tha  purpoaa 
of  arguaantf  thAt  the  oral  pironlpcti  nunde  hy  Arnold  ware  collateral  * 
neTertheleae*   the   letter  of  February  19 »  1924,   la  a  nemeranduB 
sufficient  to  take   the  eaise  out  of  the  operation  of  the     tatute*** 

A«  win  first  consider  the  eseoad  eontent;lon*     In  order 
to  take  a  coutraet  out  of  the    statute  of  Praude*  the  ne&orandum 
■Mat  ex^ees  with  reaaonahle   eert9.lBty»  either  bv  Its  own  tGras  or 
by  a  referenoe   to  aoKO  other  writing,  the  eabBt&noo  of  the  con- 
traet*     Tha  contract  cannot  rest  partly  In  s.Tltlng  and  partly  In 
parol,  and  recourse  Oannet  be  had   to  parol  ctrlci^ttea  to  supply  the 
essential  elements  of  the  co»tr:%ot*      (Oee  Cgapbell   investacnt  Cq» 
T*  Taylor ,  246  111*   App>  433,  440,  and  osi,&ae  cited   tliereia) 
V  aetarn  Meteils  Co>  t#  Hartaaa,  C'o*»  50;5  III*  479.)     Other  caee©  to 
tha  sBjie  effeet  aliSiit  be  cited* 

It  Is  elcar  froa  a  reading  of  the  l^itter  of  ^^bruary  19» 
1924  (JSxhlblt  B),   tVxt  It  does  not  und^rt^iks  in  amy  w^y  to  set 
forth  the  terBs  and  eanditlans  of  nay  prior  oral  proniseo     Xn  fHot, 
there  Is  no  recognition  In   the  letter  of  «uay  prior  onxl  praBU.se  to 
pay  the  debt  of  ^*  H.   /Vraold  t  Bstther.     The   Identity  of  the  party 
vhoae  debt  is  to  be  ancwercd  for  Is  not  diBclos«c!   and  the  amount  of 
tha  d  bt  answered  for  la  not  stated.     After  a  oareful  eoaslderatloa 
•f  the  MPnerandisi  in  question  we  tare   at^-tlfifled   that  It  does  net 
express  v;ith  reasonable  eertalnty,  either  by  Its  own  terms  or  by  a 
xot^xen^m  to  somm  other  writing,   th«   substance  of  the  alleged  oral 
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oontrriot  rvnd  It  is  &jp,>«xe)ut   thfat  it  «oiil4  li*  n«o«f  ci.'ury  to  hava 
recourse   to  psirol  erioainee   to  oupply  eer.ential  •Ictmmt*  of  the 
alleged  oontmot.     In  oar  Judgmant  the  letter  of  f^hxvjtxy  X9»  1SS4* 
ia  not  euf floitsnt   to  ta^e  the  oontract  out  of  the    -tetute  of  JPraodo* 
In  the  letter  of  Vof«tAmx  10,  1924 »  there  i«  aa  reo»gaition  ia  mm^ 
mmj  ot  aqy  proadee* 

The  first  e«atentioa  of  the  plaintiff  ie  v-  nerltorious 
one.     "   her«  goodcst  aoaejr  or  »«rTie«8  are  furnished   to  %  third 
persan*  ».t  the  requDst  and  ujpoa  the  eredit  of   the  pramii^ox,  the 
imdertakin^  is  elcarly  original*  and  ia  such  oo^se   the  r.ti  tut«  of 
Frauds  does  net  nppljr*"     (Luaj^  t»  7hroep«  139  111.   ll?7»  1S2»  and 
oa!5«e  olted  therein.     S«e  also  ^eflZ.  ▼•  ^**^?bj»   214  111*     pp.  5B1» 
638 1     granite  City  !>♦  &  9,*.,  P,*^.*  v*  3oa^y<a  ff  Kdtte-:-stiqat»  305  Ill#  App» 
IMp  130 •)       hether  a  proaaise  is  direct  or  o<illat«ral  depends  upon 
the  iatcnti<m»  the  understaiading*  snd   the  eitufitlaa  of  the  partles» 
and  all  the  cirouaatsnees  of  the  tranaactiaa*     (I'ftyijt  v.  iV-triek;* 
141  U.   3»  479,  4071     27  C,  J,  135 1  Bopner  &  M.^ahaU  Co.  v,  HanaellB 
189  111*     pp«  474,  431*)     "hether  an  undertaking  ia  original  or 
collateral  nereXy*  is   to  he  d«ter«iaed,  not  fr«B  the  particular 
words  used*  but  frosi  all  the  circunst^mess  attending  &he  transaction*' 
(Blapjl  T*  I>rehey>  ^5  111*  293*}       "hether  or  not   the  praaise  is 
original  or  coliaterslt  within  the  defiaitlona  blrosdy  giTen»   is 
a  queatloa  to  he  d  teratined  hy  the  Jury  froB  all   the   circTSBstHnsaa 
of  the  esi9«»  and  under  the  inatructions  of  the  court*"      iMsK  ^« 
Threopa  JgusZl&»  P*  31^*)  h«a  all  the  relerant  factis  and  oirovsi- 

staneos  ia  erii  ease  are  ooasidered  In  the  light  of  the  law  heariag 
upon  the  auhjecta  it  ss««8  cler^r  to  us  thut  the  plaintiff  aade  out 
*  gf^rii  fft.gi.lj  shoviac  that  the  uadertoJcine  of  the  defendant  was  an 
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•rlgiRfti  mnc  not  a  eoll«t«ral  tmrn,  luui  one  n«t  auirf«et«(l  by  tihe 
riatttte  «if  i'mtula  and  in  our  JudgiMnt*   tlie   trial  judse   erred 
in  dirooiinc  a  Tordiol  far  tli«  dafoad^imb  at  thu  olaaa  af  tlM 
plaintiff *■  oaaot 

Tha  judgMant  o/   tha  Municipal  wourt  of  UMot^o  ia 
rayarsea   aad    the   e^uae  ie  reaanded* 

TLKimmi'  AMD  HKHAfl^ltKl''* 

aridlay*  x>»  J*,  aad  Baraaat  «if«f   eoneur* 
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SCO.  aiKOdiS  for   th«  us*  of  3.  kOriHIS,    ) 

Appell«»«,  ) 

^  )  /   Ar'f'^AL  raorf  nut.  I  CI  Pal  cooht 

▼•.  ) 

OF  ^HICAGC. 
L0UI3   3i.aTSKY, 

Appellant. 


lA.    JU3TICX   3CAKLAX  l^SeLlYlRSD  TKX  OPIKIGJS   OIT  TMS   CCORt. 

rhl*  1r  on  appeal  J'ren  a  Judgs^nt  oT  the  itunleli^aX 
Coort  oi'  Clxloaco  ^or  ^399  iME4lni.?t  i>oui«  bluteky^  giia'nishve,  and 
In   fuTor  of  3«l   iil»oBs  for  uae  of  ^).   liL«rri». 

On  Au^8t  19,  19Sf6,   f"?ol   Htlmoaa  «x«cuted  hi«  protaisBsry 
Jw4gMBt  not«  for   S300  payitble  te   S.  Korrls  «iRd    4u«  niiiety  days 
after  dat«.      On   January   3,    19^a,  Morris  obtained   a  Judgmsct  l»y 
eonfeseloB   for  1399   against  Simons  on  th«   sain  not«.      At   the  tijii.e 
•  f  the  axecutioo  of  the  not«   :>imon8  was  conducting  a  t>uslnees  at 
1104  eranvills  aT«nue,   Chicago.      On  July  d,   1927,  he  sold   the 
gArnishee,  Loais  Bluteky,    the  busin^v?,    (»to.,   snd   th«   latter 
snt*rs(l  Ints  pofi8«eeion  of  the  prsr^lsss  sn<l   oon.luc^tcd   &  business 
th«r«in   for  aboat  ssYsn  nonths.      It   i?   conceded   tixat  no  written 
Botiee  of  the   sale,   &»  arcvided  for   in  the  BuX^  Sales  Law,  was 
received  by  the  b«ieflciAi  plaintiff,    3,  Korris.      Ihe  present 
garnishee  prece«^din£a  were  cobtt«*nc«d  on  June  26,   1926. 

Ihe  defendiant   contesda  (intfir  a^ia)    that   conceding 
that  the  Bulk  i>«tles  Law  was  not   eomplif<d  vith  ir    th«  setter  of  the 
•ale  froB  Sisons  to   the  g3>miAhe<»  defendant,  nevertheless  th« 
beneficial   olalntiff  failf^d  ^o   ahow    th<^   amount  of   the  proceeds 
derired  by  the  gamlshee  defrmiant    froa   the   w:\lii  of  the  property 
In   aueetioB   or   the  »h1u<»  of   the  goods   ani    chRktt<'ls   at    the   ti»e  ©f 
the  sale,    ?u)<5   that   tht«refore  it  ^^as  isponsible   for  tap   trial   court 
to   fix  the  asu»aBt  of  the  liability  of  the  garnishee. 

The  beneficial   plaintiff  placed  on  the   stand   the 
garnishee,  Louis  Slutsky,     who  testified  that  he  bought   the 
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business   fro»  Sol   fllaoas  on  July  a,  1927,   and   that  he  recelrsa  froB 
SiBons   mt   the    tlai«»  of   the    tr-inaaotlon  a   "biii   ol    sialo."      The   "bill 
of  B&lo"  was  Idec^tlfied  'by  the  witjicss  ani   <9as  intro'Iue«d  in  evl*> 
donoo  by  th«  b<»nel*lclal   plaintiff.      It   conveys  to   the  garnishee 
certain  goods  ani   chnttols  And   In   addition   it  oontaics   the   fol- 
lowing:     "This   sale   Incluies   the  good  will   ol'   tiie  Itusir.ess,   also 
the  telephone  number  now  ueed  tj  the  seller   hxxs  the  seller  hereby 
eoTenante   and   agrees   that  he  will  not   solicit    any  business   frou 
his   forrier   custonfre,    either   directly  or  in  iirectly  and  not  open 
any  business   of  thp   ssmb  natur*  within  one-half  n.ils   iii   any  direc- 
tion froB  the  premises  number  1104  Gran-viile  Avenue,   Chicatto.* 
The  consideration   stated  In  the   "bill  of  sale"   is  $1,000, 

*ihe  only  other   eridence  offered  by   the  beceficial 
plaintiff  was  that   of  himself   to   the  effect    that  he   did  not 
reeeire  any  notice  of  the   Sile, 

It   seen, 8   clear  to  us   that   the   contention  of  the 
garnishee  defen<^ant   is   a  sieritorious  one.      ihe  bei.eficial    plaintiff 
neither  proved  nor  offered  to   prove   the  value  o-i    the  goods   sold   to 
appellee  or    their  value   at   the   time   that   the  garnishee   sold  thca, 
and  it  was   therefore  iiepoBsible   to   determine   froir;  the   evider^ce 
what  was   the  amount  of   the  liability  of    the  gsxnlahee.      See  Monigkl 
v.    agjth.    224   111.   App.    S06,    2U9 .      Sec  also    the  disBcmting  opinion 
of  ii^r.    Justice  Barnes   in  Lareen  y,  Hitter.   227  111.  App.    3Cu.     iiore- 
over  the  garnishee  defendant    tried   to  prove   the  value  of  the  goods 
••id  to  him  by^jltttskj) but    the    trial   court    sustained    the  objection 
of  the  beneficial  plaintiff  to   the  offered  proof.      Ihe  garnishee 
defendant,    after  he  ourciiasvd   thp  business,    conducted  it    for  about 
seven  months   >*nd   then    "sold    the  pliAoe*    jaid    "the   ;,ooc5  will   of  the 
plaee*   to  one  B»>rt^-er   for   i850,   s«d   the  bererioial   plaintiff,   lit  a 
weak  answer    '.o    the   g.--4rnisnee  defnr.dant's  present   contention,    argues 
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this  •Tldene«  wa«   •ul'i'loicat   to    Justify  tbe  cdurt   in    «>nieriag  a 
Ju4i9i«nt   for    ii39Q .      Xher^  i»  uo  i&^rit  in   tuia  position. 

Aft^r  a  e«r«i'ul  oonsidsraitioa  ol'  the  instsat  coeten- 
tioB  of  the  lyitrnlahee   def<>i3i»nt  ««  arp   •«»tlsfled   th«t   It   la  • 
meritorious  on*  ana   the  judgment  of  the  iiunicipfla   v^ourt  of  Chicago 
is  roToroed   and  the  eause  is  r«a&aRd«d. 

Orldlsy,   i'.    J.,    and  Barnes,    J.»    coccur. 


«  SSU'XSi 
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UM/UU)  K«   iK»AHD»  ctfaljllBtrAtor 
of  the  eatfti*  pt  tvtfwaxd  i'«  Howard* 
<leo«aa«<i  t 

AppcXlMt  J      APPS.X  l^CH  SUPi^HIOR 

▼•  )         COURT,   COOK  GOUHTT. 

OITT  OF  CHICAaOv  a  Kunielpal 
Corpor-  tloa» 

App«liant* 

MP,   JTJ   TIC;     ICSLAK  15 :LIVAio..l!   THK   OPIKIOH  OP  THE'   COORT. 

Adwartf  £•  Howard,  adainistr&tor  of  the  estate  of 
Edward  P»   Hownrd,  deffeaaed,  plaiatlff,   eued  the   City  of  CialongOi 
a  nunlolpal  corpor  tlon*  defendnist,   ia  the     ttperior  Court  &f 
Cook  County*   in  as  nctien  in  eaee*     There  w%is  a  trial  beifore 
the  court  irith  «<  jury,  end  a  T'. reiot  rcturBeti  finding  the  defrniJ- 
aat  i^-uilty  and  aoseoiBliig  plaintiff's  Armmgeti  at  ^SfviK.Q.     Jttdg> 
Bent  v&s  entered  on  the  vtrdiot,  and  this  appesJL  f  ollo«e<3  • 

The  reeard  eeeaia  to  be  onusu^lly  free  frois  error*     The 
eole   contention  of   the  defendaat   ie  th'^.t  "the  deoeft0«d*»  avn  acts 
vhloh  Are  Bhown,  ve  helioTe,   to  eonstituto  negligeinee,  ^.thlch 
eleae  O'^aaod  the  injury,  or,  v^n  the  proxiaate  cnu!?e  thereof*" 

There  wne  a  ditch  or  depression,  about  2  feet  in  width, 
and   from  2   to  S   inches  in  depth,   ili^t  extended  practically  sll 
the  ««y  aetoss  Kerth  LaSalXe   street,  ne  r  Oenciaaia  place*       The 
Illinois  3ell  Telephone  ooa^pciay,  by  perailt  issued  by  tho  defendart, 
had  itade  an  exeaTntioa  at  t^ie   place  in  question,   seTeral  «e«k8 
prior  to   thi»   tiao  of  the  ncoident*     the  vrorli/done  imder  the  euper- 
Tision  of  an  incpeotor  for  the  dcfeadnat*     The  sxooiTatiea,  after 
tho  eeaqpletion  of  the  -^ork*  hatt  boen  temporarily  f  iUcc  ,  but  the 
filling  bad  aunk  down  ear)   oaoiied  the  depression  is  the   etre^t* 
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The  deprea.  ion  hnd   exioi«d  for  (xtoout   t«»  w*ekii  befer*   the   nGcid«Bt» 
•nil   th«  facta  cloarly  s)io«   thnt  ths  olty  inrpftctore  know  of   ttae   oon- 
dition.     Th«  ««cld«nt  «ocurr«d  on  January  C*  I927>   about  3i45  «•  w* 
as  th«  doeofliBttft  on  a  notoroyoX«»  waa  thon  procoer'ing  to  Hlc  plAoo 
of  eaploy»snt«     Ttwro  wovo  but  two  wl&ne&aoo  vho  te(;tlflod  to  tin 
oireumstHnoo*  »urroundlnir  the  accident* 

hehan  ^^oeney*  operating  saperiBtendunt  tot  Bublor 
BrothsrOf  was  drlTlag  to  hit  pl8.ce  of  euployment   In  an  autoisobilo* 
Bo  vas  an  experioaood  drlToy*     Ho  to»&ifl«ii   (.ixi  t    ^  ho  loft  Llecola 
??irk  and  paseod  eoutimanl   into  Lat^alle  otreet  tfao  deoe.'^ed*  on  a 
■oteroyolo  vas  akoad  of  hla»  aboat  fifty  fo«!t»  and  going  in  tlie  ntmm 
direction}  th»t  ho  (Swoenoy)  drore  oeutlnrayd  about   two  blookK»  the 
doeeaood  being  ail  the  ti»o  ^^hottt  the  aaae  dis^tanoo  ahead  of  hia| 
that  the  «;itneBs  tiao  driving  th«  ruto  about  Id  to  20  ailoo  !i.n  hour* 
•Bd  that  tho  motoroyole  «aa  gdlag  ot  about  the  ease   speed f   that  at 
about  Genaaaia  place  "tltore  vsie  an  obstruction  or  depteasion  in  tho 
•troo^   there*     There  was  n  diagonal  diteh  rtsming  across t  seemed  to 
oroos  the  street  in  tha     way»  about   two  feet  «flde*  "«    ^'   *••     It  raried^ 
two  or  throe  ineheo  S(Mbo  places  RBd  four  or  five  in  other  plaeoe* 
It  had  been  filled  ia  teaporary  but  nWik  down*   ^  **  l   reisember 

thnt  little  cut  ia  there  because  I  got  quite  a  Jolt  cros^siiais:  over 
it*     X  was  afraid  of  breaklBf  a  sprioc*     X  &lwejr8  had  to  slsokea 
dova  there*     *  *  *     I  noticed  that  sbout   two  tvoeks**     The  deceased 
*etrttolc  th.%t  ditoh  and  it   throw  his  steering  appcrftus  out  .tad  ho 
went  orer  sad  etraek  tho  curb*   *  *  *     I   ca«  hia  fifty  foot  ahsnd  of 
ao  strike  th^t  ditch  and  go  OTor*     I  knew   tla^t  ho  had  struok  that 
ditoh    *  *  *   Sa  tho  eeator  of  the  road.     *  *  *    There  wee  a  oar  ahead 
•f  him*  a  truok*  •  *  »     The  awtorcyolo  turned   turtle  and  it  rolled 
rrer  twiee*     *  *  *     ^iwro  ho  eroHoed*  tho  c^itch       &   two  or  three 
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laelMa  deep*  Z  yaaaed  It  «T«r7  Boralaet  dodged  It  otqxj  morning, 
*ad  alaakened*  *  •  *   ft«r  tb«  aecldaat  X  pttllod  «T<ir  t«  ea* 
Bid*  and  TIM  oret   Mid  lifted  th«  aoteroycle  off  of  hla»  and  he  was 
f AC  lac  up»  his  h«ad  v««  en  th»  curb.  Ue  had  a  out  cm  l&ia  forehead 
»ad  a  big  ffnsh  oa  the  b»ok  of  hJLs  Head  fron  atrlkiag  the  curb  ASd 
I  saw  be  wee  bleed  las  nt  the  aouth*** 

Heary  Hoj^weXl  teetlf led  thi^t  he  «ae  drlriag  a  Fo:rd  one- 
tea  tmok*  with  a  cab  oa  it»  direotly  In  front  of  the  deceaaedf  ^^ao 
driTing  between  10  and  lb   niles  an  hoari  «heB  he  oaae  to  <}era&iiia 
place  he  started  to  turn  into  an  entx^oitee  lending  froa  the  street 
to  a  shop  In  the  rear*  sad  hb  ho  did  oo  ho  looked  backw&rd  thi-ougii 
a  window  la  the  eab  and  saw  a  motoroyole  coi&ine  that  iv^de  a  tiharp 
tomi  the  witneoe  thea  drore  the  truck  a  »horl  distance*  and  v;hen 
ko  looked  agaia  through  the  window  ho  oav  that  the  aaa  oa  the  caotor- 
ogrelo  hRd  falleni  "he  was  lying  on  the  curb  on  the  enst  side  of  the 
otreet**  <?hen  the  Ford  was  about  ten  feet  north  of  the  plnce  where 
he  et^rted  to  turn  the  decor^ood  v&a   then  about  fire  or  ten  feet  be- 
hAaA  the  traek*   the  doeeaoed  nac e  a  eort  of  a  short  turn*  and 
•hot  AorosB  the  street*  *^Z  eould  net  honestly  say  ^shother  the 
BOtoreyole  had  crossoi!  over  the  depression  in  the  street  '^   ^  it 
all  hnppened  so  ^uioki  all  X  saw  w&s  the  sv»ine  of  the  aotoreyclei 
Z  saw  the  aaa  aflnglas  th«  Botoroyclo*" 

The  defeadaat  argaoo  thf^t  the  teotiaony  makes  out  a  eaoo 
of  negligence  on  the  part  of  the  deeensed*  Wo  are  satisfied »  after 
an  oaalysis  of  the  erid^iaco  of  the  two  aforesaid  witneoaes*  thn.t 
the  iurj  were  justified  in  finding  th^  t  Sweeney  was  in  the  better 
position  to  see  what  oeoorred  Just  before  »ad  at  the  tine  of  the 
aocldent*  for  do  «>e  find  that  the  te^tiaony  of  uopewell  is  entirely 
inconsistent  ^ith  that  of  Sweeney*  Hopewell  n^ae  looklnfj  backward 
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througn  a  imnll  «lBdei(  In  hi>y  tua »  and  «««  m%  th»  annn   %imm  tttrnlnc 
the  ii'ord  intt  the  cntraaet  lo  th«  shop*     He  •*«  the  aotoroyol*  tuxa 
■hnrplyf  but  he  could  net  say  vhtther  it  wns  At  the  oitoh  ^hcn  it 
made  the   tura«     Both  ^^itneeeea  were  dlninterestetf  pereoney  and  both 
were  Apparently  tryin^^  to  tell  the   truth* 

The  def€Bd5.]!)it  contend R  thft  the  «Yl<£enoe  ehowe  thi^it  th« 
dtcoaeod  was  going  at  a  hlf^h  rat*  of  apoed  at  the  tioe  of   the 
booldenty  bat  «e  find  nothing  in  the  ericenoo  to  varraat  ihla  een* 
Isntlott*     ?or  <i.bout   tvo  blooks  the  votoroyele  mne  prooeeolng  about 
fifty  feet  1b  front  of  th«  »utonobile  driven  by  ^>w«enoy»  vho  vae 
so  lag  at  th»  rvt*  of  from  13  to  20  allee  «tn  hour*     In  front  of  the 
deceased  «&s   the  Ford»  and  Hoprvell  toistlfies   that*  as  he  wa«  pro- 
eeetsing  south  on  LaSalle  ctreetf  and  ftppro)!»t?hlng  Qeraani^a  place*  he 
Vas  driving  betveea  ic  and  15  icile&  tun  hour*     The  deooased  was 
aerely  goin^  atlone  ^rfith  the  traffio* 

The  defendejit  {argttes  thr.t   the  dltoh  eould  have  been  sees 
about  tii7ettty-fiTe  feet  sway*   kwH  that*   therefore*  the  deoeaeod  should 
hare  seen  it  in  tiae  to  aroid  it.     The  ^ont  truck  Wcas  directly  la 
fr<mt  of   the  deeeetsed «  and  teadoO   to  hide  the  rlew  of  the  dltoh  until 
It   tttiaed  toward a  the  entranoe* 

The  defendf^at  alao  uoateado  tt^t  the  deoer:^sedi  must  have 
known  of  the  ditch  prior  to  the  %ecidentf  but  there  la  nothiag  la 
the  erideaee  to  show  that  the  deoe^neod  was  over  oa  LaLiaUe  street 
before  the  day  of  the  ^^ocldeat.     It  vae  adaltte^   that  the  daoeaaod 
died  from  the  Injuriee  he   oitBtained  in  the  -looideat* 

After  a  rery  oareful  consideration  of   the  only  coatentioa 

raised  by  the  defeadaat*  we  arc  satiefied  th^t  it  is  Kiihottt  the 

slightest  acrit* 

the  judipaent  of  the  ::>uperior  Court  of  Ueok  "ounty  is 
affinwd*  ,^,    , 


Srldloy,  p.  J.,  and  Bamos*  J.,  ooaour. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

^  / 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Setsond  Distf-ict  of  the  State  of  Illinois". 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 

Hon.  FRANKLIN  H.  BOGGS,  Justice.  ^ 

Hon.  THOMAS  M.  JETT,  Justice.    -.  .,  .. 

JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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General  Ko.    7931 


Agenda  No.   8 


In  The 

APELLATE   COURT   OF    ILLITTOIS 
Second  District 

Llay  Term,    A.    D.  ,    1928. 


CHARLES   WESTFALL, 

Appellee, 


METROPOLITAN  LIFE  INSURAUCE  CO., 
Appellant. 


Appeal  from 
Circuit  Coijrt, 
Winnebago  Cotmty, 


.OP  INI  on  by  B0GG3,  J. 


An  action  was  instituted  by  appellee  against  appellant 
in  the  circuit  court  of  Winnebago  county  to  recover  for  the  alleged 
failure  to  issue  an  industrial  insurance  policy  for  ;^267.  on  the 
life  of  appellee's  son. 

The  declaration  originally  consisted  of  one  special 
count  in  assumpsit,  and  the  common  counts.   It  was  thereafter 
amended,  charging  the  negligent  failure  to  issue  a  policy  within 
a  reasonable  time  after  application  therefor  had  been  delivered  to 
appellant. 

To  the  declaration  as  amanded,  appellant  filed  a  demurrer, 
which  was  overruled.   Thereu  on  appellant  filed  four  pleas.   First, 
a  plea  of  tender  of  the  amount  received  for  premium.   Second,  a 
plea  setting  up  a  receipt  which  provided  among  other  things;   "If 
the  holder  of  this  receipt  does  not  receive  a  policy  of  insurance 
or  the  return  of  the  money  herein  receipted  for,  within  three  weeks, 
write,  stating  name  of  agent  and  particulars,  to  Metropolitan  Life 
Insurance  Company,  1  liadison  ave.,  Hew  York  City,"  a'nd  alleging 
"that  the  holder  of  said  receipt,  plaintiff  herein,  did  not  receive 
a  policy  of  insurance  or  the  return  of  the  money  therein  receipted 
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for,  within  three  weeks,  and  did  not  write,  stating  name  of 
agent  and  particulars,  to  this  defendant,"  eto.   Third,  "that 
the  preliminary  oontract,  as  evidenced  hy  said  receipt  herein, 
contemplated  a  form  of  insxirance  policy  heretofore  issued  by 
said  defendant  to  William  Westfall  on  three  different  occasions 
prior  hereto,  as  evidenced  by  industrial  policies"  giving  numbers, 
etc.,  and  setting  forth  "that  before  the  defendant  would  become 
liable  to  pay  any  loss  thereunder,  there  should  be  made  proof  of 
death  of  said  '»7illiam  V/estfall,  and  that  the  plaintiff  failed  and 
neglected  to  make  proof,"  etc.   Fourth,  "that  the  plaintiff  herein 
did  not  have  an  insurable  interest  in  the  lif42oS  said  William 
Westfall." 

A   trial  was  had,  resulting  in  a  verdict  and  judgment  In 
favor  of  appellee  for  ipES?.   To  reverse  said  judgmsnt,  this 
appeal  is  prosecuted. 

It  is  first  contended  by  appellant  that  the  court  erred 
in  overruling  the  demurrer  to  said  amended  declaration.   Appellant 
having  pleaded  over  is  not  in  a  position  to  raise  this  q.uestion. 

It  is  next  insisted  that  the  declaration  is  not  suffi- 
cient after  verdict.  After  verdict  the  pleadings  upon  which  a 
judgment  is  based  are  liberally  construed,  for  the  purpose  of 
sustaining  the  same.   Chicago  &   A.  Ej^,  £0.  v.  Glawsen,  173  111. 
100;  Klawiter  v.  Jones,  219  111.  629;  Sargent  Co,  v.  Baublis, 
215  111.  428;  Diamond  Glue  Go,  v,  iVietzychowski,  227  111,  338; 
Plew  V,  Boor,  274  111.  232-234. 

It  is  specifically  insisted  that,  inasmuch  as  the 
declaration  failed  to  aver  that  the  insured  was  of  sound  health 
at  the  time  the  application  was  issued,  this  being  a  necessary 
averment,  the  judgment  cannot  be  sustained.   One  of  the  pleas  , 
filed  by  appellant  alleges  that  the  insured  was  not  of  sound 
health  at  said  time.   Both  appellee  and  appellant  is  therefore  not 
in  a  position  to  urge  this  point.   It  was  made  an  issue  by  said 
plea  and  in  the  giving  of  instruction,   Wallace  v,  Curtis,  36  111, 
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156-158;  Rubens  v.  TTill,  213  111.  52E-537. 

It  la  also  oontendecL  by  ooxinsel  for  appellant  that  the 
verdlot  and  judgment  oannot  stand,  for  the  reason  that  appellee 
had  no  insurable  interest  in  the  life  of  the  deceased.   This 
point  is  not  well  tafcen,  for  the  form  of  the  policy  to  be  issued 
by  appellant  contemplated  that  payment  of  the  amount  insured  for 
might  be  made  "to  the  Insured,  husband  or  wife,  or  any  relative 
by  blood  or  connection  by  marriage  of  the  Insured,"  etc. 

It  is  next  insisted  that  there  is  no  sufficient  proof  that 
four  weekly  payments  were  paid  in  advance  at  the  time  said  application 
was  made.   The  oral  testimony  on  the  part  of  appellee  was  to  the 
effect  that  foxir  such  payments  were  made.   The  documentary  evidence 
and  the  testimony  on  the  part  of  appellant  is  to  the  effect  that 
only  thirty  cents  was  paid  at  the  time  said  applicrtion  was  made, 
and  that  the  other  payments  were  made  some  week  or  more  thereafter. 
The  evidence  being  conflicting,  we  would  not  be  inclined  to  dis- 
turb the  verdict  on  that  issue. 

The  primary  question  for  us  to  determine  is  as  to 
vrfaether  a  right  of  recovery  is  shovra  by  the  reco.  1.  Appellee  must 
recover,  if  at  all,  on  the  averments  of  his  declaration,  which 
is  based  on  the  negligent  failure  of  appellant  to  issue  a  policy 
within  a  reasonable  time,   "^he  receipt  issued  at  the  time  said 
application  was  made  is  as  follows: 

"Received  from  William  Westfall  30/l00  Dollars,  being 
a  deposit  of  two  weekly  premiums  on  account  of  application  for 
Insiorance  in  the  Metropolitan  Life  Insurance  Co.,  made  this  date. 
If  the  application  is  accepted  and  a  Policy  issued,  this  sum  will 
be  applied  toward  payment  of  the  premiums  thereon.   If  application 
is  rejected,  the  amount  will  be  returned  to  the  applicant.   TTo 
obligation  is  incurred  by  said  Company,  bj'  reason  of  this  deposit, 
unless  and  until  a  Policy  is  issued  upon  said  application,  and 
unless  and  until  a  Policy  io  ioauod-4a.p<»H— aid  application, — a&d 
unless  at  the  date  and  delivery  of  said  Policy  the  Life  proposed 
is  alive  and  in  sound  health,  EXCSPT  that  if  the  life  proposed 
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Is  now  In  sound  health  and  the  amount  paid  by  applicant  at  the 
time  the  application  is  written  is  not  less  than  four  weeJcly 
preaiiuas,  and  this  receipt,  detached  from  the  original  application, 
covering  such  payment,  is  surrendered  to  the  Company,  the  Company 
agrees,  if  the  Application  is  approved  at  the  Home  Office  in 
New  York,  that  should  death  occur  prior  to  the  delivery  of  the 
iOlioy  it  will,  nevertheless,  pay  such  'amount  as  would  have  "been 
due  under  the  Policy,  if  issued.   No  obligation  is  assumed  by  the 
Company  unless  the  application  is  so  approved  and  the  Life  proposed 
is  now  in  sound  health,  • 

"Dated  ll/l9  1326.   District Richardson,  Agent.' 

"(Retom  this  receipt  if  you  get  a  policy,  and  see  that 
the  agent  gives  you  proper  credit). 

"SEE  NOTICE  OK  OTHER  SIDE."  ' 

On  the  bao3c  of  said  receipt,  it  is  Stated: 
"BE  CAREFUL  OF  THIS  RSCSIIT,  IT  IS  VALUABLE. 
"If  the  holder  of  this  receipt  does  not  receive  a  rolicy 
of  Insurance  or  the  return  of  the  money  herein  receipted  for,  within 
three  weeks,  write,  stating  name  of  Agent,  and  particulars,  to 
IffiTROPOLITAN  LIFE  INSLTIAUCE  CO., 
1  ZvIJadison  Avenue,  New  York  City." 
Said  receipt  constituted  a  contract  by  which  appellant 
was  to  pay  the  beneficiary  |E67.00  upon  proof  that  four  weeks' 
premiums  were  paid  at  the  time  the  application  was  made;  that  said 
application  had  been  accepted  and  that  the  insured  ?.ras  in  good  health 
at  the  date  of  the  application,  and  this  even  though  the  insured's 
death  should  ensue  prior  to  the  delivery  of  a  policy.   For  a  breach 
of  said  contract  a  right  of  action  would  accrue.   Taking  this  con- 
tract in  connection  with  the  notice  on  the  back  thereof,  an  action 
for  negligence  in  failing  to  issue  a  policy  in  a  shorter  time  than 
three  weeks,  would  not  lie.   See  Bradley  v.  Federal  Life  Ins.  Co., 
^95  111.  381. 

Counsel  for  appellee  cited  several  cases  from  other 
states,  holding  that  an  action  could  be  maintained  for  the  negligent 


'••■fJolIfjfA  ^flf  Msxi  imscBB  axfrf-  Joesb  :^#-,jCAexI  >£Hxuob  ni  wen  bs 

««{*  Jfeis  JBevoricrq:i5  08  si  ao i d^seii IggB  .iwi^r^eeliiir  Tjfx.sqmoO 

.riiflBSfi  I»ai>"08  0i  won  el 
,£f©.BJB'tBx{oi^' -.   iolia'axQ      .<:<"'.(?I  ei\ II  jjsd-scr" 

.;■.-:-     -    ■^•^'  '  ;■    , -:-'  :-— -   -;o.  JUiaa^DrSg" 

tyir't^f*    ,"if5'^  :J&«»#q:i*0©^  aii9*£®il  •^©HOC:   -.^-    -..   -....i.J-©^   ©rid"  no  eojUB'-^. _.:..:    lu 
<  -T«Iir6l*SBcf  ]5Wj5  V^-sesA  1:0  emait  ^aitf^a    ,s4-ix«    «8ls9W  9S'ixl;t 

,..,    ^i.ommr?w<  .A.y^3:jo^OHTL',:: 

siria-  ^frr.i.B'i      .airccoa  ,j-;ij.row  Loitcji  lo  a-.fl-3ii  b  d-oattd-xioo  £i^8   xo 

.?  rtig  >:'S,0e*j;sr.-    "''-■■-^    -•■'••   -"    -.--,;■-   ^-r;^    •';■■,•■■  rtoi^osxiaoo  xtt  itpsvd^ 

,.•':     .8frl  a^M  'l£*r©Xia'?:   .v" -vr&X^i^-xS  esE     »©iX  J-oa  fiXircw    ,5:<:.9,v'r  se^fd- 


:}ItIJ5Ioj/   ,8e;rsj|-a 


-5- 


failure  to  issue  a  policy  within  a  reasonable  time.   Those  cases 
would  not  be  applicable  here  in  view  of  the  provisions  of  said 
receipt  and  the  notice  contained  thereon. 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  will  be  reversed  and  the  cause  will  l?e  remanded. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS,        1 

l'-S8. 

SECOND  DISTRICT  j  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony   Whereof,  I  hereunto   set   mj'  hand   and   affix  the   seal  of 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761—311—7-27) 


'^  ../ 


r 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


r 


Begun  and  held  at>  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois; 

Pre3ent--The  Hon.  Npi^MAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 


Hon.  THOMAS  M.  JETT,  Justice,  i")  ^ 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit; 


General  No.    7958 


Agenda  No.    23, 


In   The 
APPEI.LA':^  COURT   OF    ILLDTOIS 


October   Terra,    /.  .T),    1928. 


JOHH  V/.    7/,viok:R  and  LILLIE  S. 
ZWI0K3R, 

Complainants    (Appellants) 
▼a. 

FAR^TERS   STA'TE   BATTX   OF  FREEHS  Tito, 
a  corporation,    and  JOHT^t  ITCFL^^TTTS  , 

Defendants   (Appellee) 


Appeal  from 

Circuit  Court 

of  Meroer 

County. 


OPIITION  by  Boacs,  J. 


Appellants  v/ere  indebted  to  ap.jellee  in  the  suta  of 
$E5,680,  on  tv^o  real  estate  mortf^ages.   On  February  28th,  1925 
they  conveyed  to  it  by  quit  clrim  deed  120  actes  of  land,  covered 
by  said  lort, stages.   On  the  same  day  and  as  a  part  of  the  same 
transaction,  a  wrritten  agreement  was  entered  into  between  said 
parties  which  after  reciting  said  indebtedness,  provided: 

""/HERjIIAS  ,  the  said  ^lortgagors  are  unable  to  meet  the  in- 
terest on  said  notes,  and  in  order  to  further  se ?ure  the  said 
Mortgagees,  the  FARI-IERS  STATS  3 'IK  OF  PR^EI'lTTIOI,  the  said  Ilort- 
gagors  have  given  them  a  Q,uit-Claim  Deed  to  the  above  mentioned 
Real  Estate;  Therefore 

"In  order  to  give  the  s9id  mortgesrors,  John  ■.'.'.  Zwicker 
and  Lillie  E.  Zwiclcer  the  right  to  redsem  the  said  Real  :i;state; 
the  Mortgagees  hereby  covenant  and  agree  with  the  said  John  77. 
Zwioker  and  Lillie  S.  Zwicker,  that  the  said  John  W.  Zwiclcer  and 
Lillie  3.  Zwicker  shall  have  until  the  First  da;:  of  October,  1925, 
to  make  full  jiayment  unto  the  Farmers  State  Bank  of  Preemption  for 


.o]5  BjBrtssA. 


82eV    .oil  iBisnc 


9riT  nI 


.8SSI    .'I.'i    ,ir.i9T  I9c'o3o0 


rtsoisM  lo 


(ed'iTSlIsq:qA.)    ednsniBlqinoD 

.ev 


.^^ 


"I  TO   XJIAa   ST  AT  8   E.qEtlfA'i 


.,1  .s^ooa  -^rf  ^loiiaio 


lo  CUTE   9d;J-  rtl   seXXaqqB  o#  l>e*cf2fin:i   eisw  e^nBlI eqq:A 
5S6I   ,il*8S  x'issrx^e'E  ,ciO      .segB^d'^offi.  sd-BcJ-se  Lbs'i  owd-  rto    ,033,as; 

©mca   9r(#  lo  &'isq_  s  as  Mb  -^bJ*  sotse   aii^  £iO      .sssB^d-iOK  Jblaa  \(i 
jDxsa  iT8©wcl-9d  oitni  Jbsie^na  ajsw  ^neciseiss  nad-d^iiw  b   <rrol*ciB8ns'iu 
:J&eJ&i:voTg.    ,889ii&ed-a'9i)nx  XiIbb  sniJUos^  t;;^jHb  rfolriw  Beiti.o\ 
-iTi   9x'd"   cfee/T^  od-  elcfBrur  e-XB  ettof^sg^ioM  iilBs   eiii    .SAffHSTf^"" 

jbiBB  gild"   otrrosG  'xed&'xss'i  o*  isJ^io  nl  J&ab   ^8Qioa  blsB  no  d-eeirv 
-cTioM  blBB   ©rfd-    .TIOlT^lMS^iil  '?X)  SS'S:  MkTZ   eFSTulA.'?   grid"    ,8  9©sbs*iC': 
Jbsrfoi^flsm  svocfjs  eti^   oi  besC  mxBlO-^ixrp  a  mexfo    nevlg  9TBff  8io:%bs 

eioleierfT    ;9rfBd-8S  IbsH 

;9jBd-BE  IB95I  bias  edi   msebei  oi  ^li-i'iZ'f  si^i  i93folwS   .3  gllliJ.  Jdxd? 

,V<   tiiiol,  LxBe   sit^  xid-xw  gsTtss  htm  ^xsGrtevoo  Tjcfeiexf  eessBsd-ioII  edi 

br.i:,  'xsjfolwl.'    /<"  ru-iot  J5x.3s   9f'd-   tBri^    .is^folvrS    .S  eilltl  ts:sB  le-iotvL 

,2Sex   ,i9cfod-oO  1c  jeb  &b'z1'1  erid^  njwf  XXarfe  rre3iolw^;   .E  elXXlJ 

'xol  rTOi;*gme©i<I  ^o  ixi«ff  od-B;tc;  e'xawxji":  on'«"t   odrti;  d-rtgm^Bq  XIi;l  giBw  oi 


-2- 


t'ae  principal  sura  of  Twenty- -five  Thousand  Six  T^undred-elghty 
(|25, 630.00)  dollars  plus  interest  at  the  rate  of  ?'1  from  the  First 
day  of  ?;]arch,  1925.   Upon  the  payment  of  the  a"bOYe  aaio-aiit  the 
Farmers  State  "Qanlc  of  Preemption  agrees  to  ~ive  to  the  said  John 
W.  Zwicker  and  Lillie  E.  Z^Tl^jlcev   a  clear  and  merohantahle  deed  of 
title  to  the  real  estate  before  aentioned. 

"The  Farmers  otate  Banlc  of  Freernption,  "by  Its  President, 
Henry  i'cCiaw  and  its  Ca^ier,  Chester  Q-.  oanvael.son  further  agree 
that  -  they  with  the  co-operation  of  the  other  leahers  of  the  Board 
of  Directors  of  the  Fg^rrnei's  State  Bank  of  ProGinption  v/ill  do  all 
that  they  can  to  further  the  sale  of  the  ahove  raenoioned  real 
estate  so  that  it  may  he  sold  for  as  nuch  of  s.  sur-.  ahcve  the 
indebtedness  of  T-venty-f ire  Thousand  Sijc  Himdred  Eighty  Dollars 
as  is  possihle  to  obtain.   Thej'  further  agree  that  they  will  in 
no  way  hinder  or  ohstrnct  the  sale  of  said  land  ujiless  it  he  for 
a  SMn   of  less  than  the  amount  heretofore  Tiertioned  plus  accrued 
interest. 

"The  parties  of  '^oth  parts  hereby  agree  that  time  is  the 
essence  of  this  agreement  and  that  on  the  First  dey  of  October 
in  the  Year  One  Th'^us'^nd  Sine  Hundred  Twenty-five  that  this  "con- 
tract shall  be  null  Bni  void  and  the  said  Fanners  State  Bank  of 
Preemption  shall  be  released  from  all  obligation  on  their  part." 

On  the  same  day,  appellee  and  appellaiit  -John  'Y.  Zwicker 
entered  into  a  further  agreement  which,  after  reciting  the  fore- 
going contract,  states:   "The  s^ild  party  of  the  first  part  (appellee) 
to  do  all  in  their  power  to  find  a  buyer  for  the  said  real  estate 
at  a  consideration  of  Thirty-five  Thousand  ($35,000.00)  dollars, 
but,,  if  unable  to  get  that  price,  the  party  of  the  second  part 
agrees  that  it  may  be  sold  at  any  figare  better  than  Thirty  Thousand 
(•$30,000.00)  dollars. 

"It  further  agreed  between  party  of  the  first  part  that 
they  ^vill  make  no  charge  for  their  service,  U-uless  thej''  are  forced 
to  make  special  trips  or  lay  out  money  to  cover  actual  expenses, 
other  than  comrai^sions,  of  v/hidh  there  shall  be  none;  in  which  case 
the  party  of  the  second  nart  aerees  to  rsimburse  them  for  the 


'•f3l9-j59-i.C'ar:   ~ic  ibft.eai,'o::T   svi'i-vjtTfswT  to  time  laciloai^q  qM 
■--"'-  ^"^  "5:0   »*ea  erfd"  i^s  d-swrad^cfl  a0lq  eiJSlIoX*   (00.083,:'^'  ' 

1o  l)9ej&  e I cfB^ ft srCs^;':  .        illlJ  JBns  Trsiolv;      .. 

,;t-jaei!lBSi^  8*1  Ycf   .ae id- (£«!©;;'.  sra-xs*?  ©/■■!?" 

MjboE  eif*  lo  8i9<fK©Fyi  aerid'o   e.rr,t  ic  noiijsisqo-oo  arid"  rf^iw  Tj;erfd'-*«ri* 

ijse-'  ovorfB  Qtii-  Ic    ©J.se   srf;^  lejCii'ii/l   o#  Hiiti  Y^jt^^^  d" Brief 

3  lo  rie, 

^j-    I[  "ion'..       .n.i.>'C"(jr;    .;;"    ^.irflaaoc   ex    Sfs 

'trl  s(f    •.   r... .  ■-';*■  -+0^1*8^0  ic  'iel)ft.tri  ijaw  ort 


"  .i'^sr 


,86. 


':  STCf 


TWO  i     1if}J-c 

ov^   ocf   ©IcfBrtiT  IJ:  -5 .  .  . 
.r-.o.frp-    (CO. OOP, 


fissrid'   e-- 


reqe  ©3[bbi  o* 
rfif  iori*o 


-3- 


amoiint  so  expended." 

So'ne  time  prior  to  September  23,  1925,  no  sale  having 
been  effected,  it  was  agreed  betv/oen  t'le  president  of  appellee 
banlc  cn6   appellant  John  './.  Zwiokor  that  he,  Zwiolcer,  should  oauGe 
said  property  to  be  advertised  for  piiblio  sale  on  September  23, 
1925,  upon  the  following  terms:   "Ten  per  cent  cash,  day  of  sale, 
and  balance  on  or  before  ^'^.rch  1st,  1926,  '.dien  possession  'vill  be 
given.   Abstract  furnished  and  merchantable  title  conveyed  by  war- 
ranty deed. "  ■ 

It  was  fiu-ther  agreed  that  an  E.uctioneer  be  obtained 
to  cry  said  siLe.   At  said  sale,  a  bid  of  ;227.50  per  acre  was 
made,  whereupon  John  v-to^-ianus,  on  belialf  of  appellee  bid  0228.00 
per  acre  for  srid  land,  and  said  premises  were  declared  sold  on 
said  bid. 

After  the  execution  of  said  quit  claim  deed  and  agreements, 
appellee  ban.lc  received  oaMh  rent  of  ^^SVo.OO;  for  hay  sold,  i?160.95; 
and  for  rent  corn,  ip942.86,  A   disagreement  having  arisen  .vith 
reference  to  s'^id  rents,  etc.,  appellants  filed  in  the  circuit 
court  of  Mercer  County  a  bill  for  specific  performance  and  accounting. 

Said  bill  after  reciting  said  mortgage  indebtedness;  the 
execution  of  s?. id  c^uit  claim  deed  and  agreements,  the  sale  of  said 
premises,  the  collectior  of  rents,  etc.,  alleges  that  on  September 
23,  1925,  said  pre-iises  were  sold  to  John  Llcjianus  on  behalf  of 
appellee  for  :f27, 360.00;  that  ap])ellants  had  orfci^ed  to  'nake  deed 
of  conveyance  to  bRnlc  and  comply  with  the  same  on  their  part;  that 
appellee  claims  and  pretends  that  it  is  the  owner  in  fee  simple 
absolute  of  said  premises,  without  dutjr  or  liability  to  aosount 
for  the  rents,  issues  'Jnd  profits  or  any  part  thereof;  prays  that 
an  account  may  be  taken  and  apoeliee  decreed  to  pay  to  appellants 
the  amount  found  due  or  such  accounting  and  offers  to  perforra  said 
agreement  of  sale  on  their  part. 

-A  demurrer  to  said  bill  having  been  overruled,  an  answer 
was  filed  by  appellee,  ad-nitting  said  mortage  indebtedness,  etc.. 
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and  alleging  that  "Being  in  arrears,  defendants  proposed  to  bP.nlc 
to  convoy  mortgaged  premises  to  defendant  bank  if  tank  would  re- 
lease mortgagors  and  return  notas  and  agree  that  comijlainants 
would  have  the  right  to  repurchase  premises  on  or  before  October  1, 
19S5,  for  325,680.00,  plus  interest  at  1'^-^   from  March  1,  19E5, 
and  that  defendant  bank  agrood  to  this  proposition  and  complainants 
conveyed  said  premises  as  oiiarg-ed  in  hill;  that  defendant  bank 
thereupon  released  mortgages  and  returned  notes,  and  entered  into 
the  wiytten  agreement  set  -jut  in  the  bill;  f^dmits  the  ocllection 
of  said  rents,  etc.;  admitti  con^3enting  to  the  sale  of  spid 
premises,  etc.,  and  that  said  real  estate  was  stxnick  off  and  sold 
to  appellee. 

.  Charges  that  no  note,  nemorandtun  or  writing  ^■"•idencing 
sale,  was  signed  b?  5lG?'!anus,  or  any  officers  of  appellee,  or  ary 
perr-on  lawfully  p-iithoi'ized  in  writing  by  thein.   Penies  tha.t  appel- 
lants are  entitled  to  an  scoountinr,  etc., 

k   replication  was  filed  to  s.- id  answer,  and  said  cause 
was  referr'ed  to  the  mast'^r  to  ta;ve  the  evidence  gjid  to  report  the 
same ,  together  v^ith  his  crrclusior'S  of  law  and  fact  thereon. 
Said  evidence  was  taken  and  reported  by  the  master,  together  ?!  th 
his  conclusions. 

The  -last-r  found  that  the  deed  riven  bo  appellee  was  to 
secure  it  for  the  prior  mortf-ages  which  had  been  extended,  and 
was  not  intended  ?s  an  absolute  conveyance. 

That  various  items  of  repairs  were  added  to  buildings  on 
real  estate  by  "'i-icker  from  February  S8,  1925,  to  September  23, 
1325,  and  that  sdid  repairs  increased  value  of  re.al  estate  and 
should  not  be  charged  to  bank;  that  appellee  bank  paid  ta::es  on 
real  estate  for  yesr  1925,  araouriting  to  !?166.84;  that  said  taxes 
were  paid  on  ''ay  21,  1925,  and  that  interest  at  five  per  cent 
should  be  computed  upon  said  taxes  from  'Try  SI,  1925,  to  Septeinber 
23,  1925;   that  amormt  of  said  interest  is  33.53;  that  bank  also 
paid  ta^es  for  year  1926  on  April  9,  1326,  amounting  to  ^212. 08. 
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and  stated  the   aooovjit  betv/een  said  parties  t.s   ioiiows: 
/ippellee  wtis  chtirged   »vith; 

For  bid  on  laud  $27,260.00 

For  xiay  sold  160.95 

for  cash  rent  ?76.00 


^ntal  ^37,896.95 

It  ,vas  credited  with: 

Principal  and  interest  to 

uarcia  i,  1925,  !?25,680.00 

Interest   on   ,:Lo,6GG.    at   7/3  fi^oui 

rferoh  1,    19,*?5    to   September  27>, 

liJ25  1.008.66 

Inoerest  au   7,;   on  Q/lOth.   of 

purchase  price   from  Se'Dtemher 

23,  1^25,  to  LSarch  1,  1:26      ,       755. 5E 

Taxes  for  year  1-J25  156.34 

Inters 3 1  on  above  baxea  froi/i 

date  of  payiient  3,53 

Taxes  for  1926  .  ,         212.08 


Total  327,327.63 

Leaving  balamce  due  from  appellee  to 

appellants  of  ;';  69.32 

Exceptions  vrere  filed  to  said  re-ort  by  appellee  and  by 
apjpellants,  it  being  contended  b:"  appellants  that  they  were 
entitled  to  said.' grain  rent  of  5942.86,  as  well  Ps  ss'.id  cash  rent 
and  proceeds  of  hay.   Appellee  bank  insisted  that  the  conyeyance 
to  it  iras  absoliate,  and  wiped  out  appellants'  indebtedness,  and 
that  said  contemporaneous  agreements  merely  ]>rovided  for  the 
repurchase  of  said  Tiremises  by  appellants  on  or  before  October  1, 
1925.   On  the  other  hand,  appellants  insist  said  transaction 
amounted  to  a  mortgage,  and  the  master  so  fiund. 

That  finding  is  clearly  supported,  not  only  by  said 
deed  and  agreements  but  by  the  oral  testimony. 

Henry  -icCaw,  president  of  appellee  bank,  testified: 

"it  time  deed  was  signed  I  talked  to  "wicker  about 
repairs  on  the  house.  Roof  as  bad,  it  was  raining  in  and  tenant 
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told  me  about  it  v/lien  I  v/as  IovTH  there.   Zviieker  said  he  ten.ew 
roof  was  bad  and  that  it  would  have  to  be  taken  care  of,  those 
were  practioally  the  words  he  said,  the  plaster  was  eoming  off. 
He  agreed  he  ?/ould  looJc  after  it,  have  it  shingled.   I  said  it 
would  only  be  a  detriment  and  will  be  onlj''  an  expense  on  you  if 
you  don't  tend  to  it;  that  the  plaster  would  come  off,  and  he  said 
he  would  take  care  of  it." 

This  v/itness  further  testified: 

"lie  (appellant)  thought  he  ought  to  have  control  of  the 
place,  and  I  told  nim  that  I  thought  the  Farmers  Bank  had  more 
in  the  place  than  he  had,  and  I  didn't  see  v/hj'  he  ought  to  have 
control  of  it." 

Chester  G,    Samuelson,  cashier  of  said  bank,  testified; 

"Zwicker  said  he  thought  he  should  have  $376.00  note 
(v/hioh  was  given  for  cash  rent),  and  we  said  the  note  really  be- 
longed to  us,  unless  he  redeemed  the  ^lace  b:'  October  1,  and  I 
told  him  that  I  would  give  him  a  receipt  for  3376.00  as  being 
left  at  the  bank  for  collection,  and  if  he  redeemed  the  place  by 
Ootober  1,  we  would  deliver  the  note  to  him,  e.n&   if  he  didn't 
do  that,  the  note  belonged  to  the  bank,  and  then  I  gave  him  the 
receipt." 

Without  q.uoting  further  from  ssid  evidence,  the  oral 
testimony  as  well  as  the  documentary  evidence  clearly  discloses 
that  appellee  bank,  as  pjell  as  sppe Hants,  were  treating  said 
transaction  as  a  mortgage. 

"Parties  cannot  make  a  conveyance  of  land  absolute  in 
form  as  security  for  the  pajnnent  of  raonej'-  by-   a  given  day,  and 
provide  that  if  pajrr.aent  is  not  then  raade ,  deed  sh-^ll  be  an  ab- 
solute conveyance.   If  an  instrument  is  a  mortg-ge  of  la.nds, 
it  remains  a  mortgage  until  the  right  of  redemption  is  barred  b:7 
some  of  the  modes  ackno''/ledged  by  the  law,  and  the  right  of  re- 
demption cannot  be  cut  off  by  an  agreement  of  the  parties." 
Halbert  v.  Turner,  Eo3  111.  531-535,  citing  Bears s  v.  Ford,  103 
111.  16. 
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"\?here  there  is  a  conveyanoe  'by  deed,  and  a  defeasance 
In  n  collateral  paper,  or  a  contract  for  a  resale,  and  the  evi- 
dence leaves  it  in  doubt  whether  the  transscbion  vma  intonded 
as  a  conditional  sf^le  or  a  mort/'ap-e>  it  will,  as  a  general  rule, 
"be   treated  as  a  mort,e;age,"  Ke  1  thley  v.  '/ood,  151  I'll.  oG6-o75. 

"If  it  shall  appear,  no  matter  what  the  form  of  the 
transaction,  that  the  o  jnT^r/anoe  is  in  fact  an  indemnity  or  se- 
curity, it  will  he  held  to  he  a  mortgage,  and  the  character  of 
the  liability  agclnst  rhich  indemnity  is  intended,  or  the  Icind  or 
dignity'  of  the  indebtedness  to  be  secured,  is  unimportant." 
;.7orkiafa,n  v,    Oreeninji,    115  111.  477;  Helm  v.  Boyd,  124  111.  gg  370. 

The  word  "redeem"  implies  the  existence  of  a  debt,  and 
nOi'^ativi^a  thS  idea  of  an  absolute  sale.   '.Vorlonan  v.  Greening,  supra, 
483, 

Counsel  for  appellee  insist  that,  beoaxise  the  note  for 
$20,000  and  the  note  for  34,000,  above  referred  to,  were  cancelled 
end  reti^Tned  and  the  mortgages  securing  the  same  were  released, 
that  that  was  conclusive  evidence  to  '':he  effect  that  said  trans- 
action amounted  to  an  absolute  convej^ance ,  with  the  ri^rht  to  re- 
pTiTohase.   I'To  provision  wa3  made  in  the  oontraots  executed  at  the 
time  said  deed  was  made,  providing  for  the  cancellation  of  said 
notes  wej»e  ne*  and  the  release  of  said  mortgages,  and  the  evidence 
disil.oses  that  snid  notes  were  not  cancelled  ana  said  mortgages 
weie  not  released  until  the  S5th  c'-ay  of  "^nh,  19g5,  some  four 
weefes  aft'-r  said  deed  and  a,greenents  were  made.   This  rioint  there- 
fore, in  not  well  taken. 

Some  contention  was  made  by  appellee  that  the  court 
erred  in  charging  ti  with  said  cash  rent  and  the  proceeds  of  said 
hay.   The  court  did  not  err  therein,  and,  even  if  it  had,  appellee 
is  not  in  a  -oosition  to  question  the  same,  for  the  reason  that  it 
assigned  no  cross  errors. 

It  is  insisted  by  f  ppe Hants  that  the  court  erred  in 
decreeing  appellee  entitled  to  said  grain  rent  of  :;042.86. 
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Tha  terms   of  sale  on  wViich   the  property  in  question 
sliouli?.  be   sold,   v/ere  ajscreel  on  "between  appellants  and  appellee 
before   said  sale  ^ms  aAvcrtised.      Those    torms  provided  that   the 
possession    ^f   aaid  pramises   sbnild  he  dolivered   on  ITarch  1,    19S6, 
therefor   It  -r/ould  follow  scid  rant   should   f;o   to  appellants. 

The   crDp   in  question  was  raised  hj  a   tenant,      TVie   rossession 
of  the    entire    3rop  w?s   in   tho    ten&nt  uiitil   such    bime  as  he   had 
matured   said  ci'Op  and  had   tani.ad  ovar  to   the    landlord  his   share 
thereof  according  to   the    terms   of  renting.      Dixon  v.    I'iohols , 
33   111.    ?7E-376;    ".argent  y.   Ooitrier,    66   111.    245;   Alwood  v.   Huckman , 
21   111.    20C;    Grotafeii'dt  y.    3 o hlae p p i - 3 i eje r ,    213  lop.    436;    Life_ 
In?.   2l'   ^'    'Vat son,    SCO  1pp.    315;   ^Vilaon  v.   %gen,    251   111.    452; 
Z^ays   V.   Jlinii,    PJd-i   111.    121. 

'■'I'here   rent  id  reserved,    parrabls   in  a    part   of  the  crop 
to  be  raised  on  the  land,    the   tenant  reraains  the    exclusive   owner 
of   the   crop  ijintil   trie   stipulated  rent    is   set   off  to    the   landlord. 
T'iTon  V.    Mchols,    s^upra,    372. 

ijjrtp^f-ee    in  po&session   is   liable   for  rents  and  profits 
actually  received,    or  Vifhieh,    by  diligence,    'light   have  been  received, 
to  be   credited  upon  the    indebtedness   from  :/ear   to  year,    first,    for 
the  extint'T^j-ishment   of   the    interest,   ana.   then  to   extinguish  the 
prinr^lpfll.      Albert  v.    "Mrner,    233   111.    531;    3 trang  v.   Allen, 
44    111.    428.  ""  ^  ' 

^The   33le  and  purchase    of   the   land  was  not  ooraplete  Tintil 
fi"aal  paynent  had  b-'^en  made,   and  until   the   time   when  possession 
was   to  ho   j^iven."     Vau.-^han  v.    Coyles,    155  App.    673-630. 

In  Ar£lo  V.    OberacnlaJce ,    48  -A pp.    289,    the   court  at  page 
293,    in  discussing  the   right   to  possession,    etc.,    says: 

"■'.7e   thini:   the  appellsnts    'mew  when  they  bid  at    the   master's 
sale    thr.t   they  t^ere   bidding  for  a   right   to   the   title   to   the   land 
and  possession   -^hereof   on   the   1st   of  Febi'iasry,    snd    thst   they  knew 
and  well  understood  th?it  matiired,   accruing  rents,    then   partially 
sevRi^ed  from   tlie   land,    vvo-cld  be  v.'holly  severed  and  removed  before 
their  right  could   or  shcxiJLd  attach."  .  _  
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In  this  caso,  appellee  bajii:  knew  the  terias  of  sale  find 
when  nosaesaion  was  to  >ie  given,  and  made  its  bid  aocoi'dinf^ly.   It 
was  not  entitled  to  .-=1  deed  or-  to  posse.ision  until  Iferch  1,  1926. 
■^he  mere  fact  that  ths  re-^orl  title  was  already  in  appellee  would 
make  no  differenoe,  for  we  have  hold  that  said  deed,  with  the 
acoompanying  agree, if^nts,  s.moiintBd  only  to  e.   riioi't,;Ta£e. 

It  is  insisted  "b.';  arpellee  ths  t  if  the  transaction  of 
Febmnry  28,  1325,  ai-nonnted.  to  the  £-ivin^  of  a  mortgage  it  rtill  re- 
mains a  mortgage.   The  sale  of  said  pre-Tdseg  amounted  to  a  sale 
of  appellant's  eri-iity  of  redemption,  and  as  the  sarr.e  was  sold  to 
appellee,  it  had  the  effect  of  ey tin^ruishin:^  ^38 id  mort^a5:e  indehted- 
ness.   V/hile  appella'^ts  oouli  not,  at  the  titie  of  ^aakins;  said 
mortgage,  contrast  aiA'ay  thtiii'  equity  of  redemption,  yet,  aftar  the 
mortgage  was  made,  they  uiight  sell  i;he  sa'ie  to  a  third  party,  or 
to  the  mortgagee. 

If,  for  the  sake  of  argument,  if  should  he  conceded  that 
said  mortgage  was  in  existence  at  the  tine  said  dacrea  was  entered, 
■appellants  would  "be  entitled  to  the  retits  accruing  on  said  premises 
as  owners  of  the  en_uity  of  rede.uption. 

The  m^st'sr  credited  aripellee  hanlc  witn  interest  on  ntne- 
tenths  of  the  pui-ohase  price  from  jeptemhor  23,.  1325,  to  iiarch  1, 
1926,  when  the  def?d  ixndar  said  sala  -/as  t^o  be  e.'cecuted  and  the 
possession  delivered;  and  also  allovfed  appellee  the  fcrain  rent  for 
1925,  which  shovs  th°  in:;on3i3t':^ncy  of  said  findiTigs. 

Appellee  also  insists  that  appellaTits  are  not  in  a  posi- 
tion to  have  the  terms  of  s?id  sale  carried  into  effect,  for  the 
reason  that  no  memorandum'  in  writing  was  made  thereof  at  the  time. 
Appellee  bank  had  k'owledge  of  the  teras  of  sale  and  acouiesced 
thei'ein  before  said  sale  was  advertised.   The  evidence  also  discloses 
that  the  auctioneer  read  the  terns  of  sale  to  bhe  bidders  at  the 
time  of  sale.   Appellee 3bank  sets  forth,  in  its  answer,  among  other 
things:   Admits  that  appellants  "asked  consent  of  defendant  bank 
to  have  premises  sold  at  auction  on  September  23,  1325,  to  which 
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bank  consented";  that  "Joiin  :io:i^r,^xs ,  s  rlireotor  of  lefenlant  bsnk 
and  acting  in  its  c!3aalf,  did  liid  thorefor  the  sum  of  i'S7,36C.OO, 
and    that   said  real   estate  v.'as   strucriC   ofa"  ond  sold  to   Iiim." 

Appellee    it^   therefore  not  In  a   position   to    raise    the 
q.uestion  that   there   -.vas  no  memorandtun  in  v;riting,    evidencing  said 
sale. 

The   chancellor  erred  in  not  c-.iarging  appellee  ".vitb   said 
grain  rent   of    )942.a6.       rhe   decree   la    therefore   reversed  and    the 
cause   remf-nc'ed,    with  direction   t:,   enter  a   decree    in  favor   of 
appellants   and  agcinst  appellee   for    ,1,11£.13,   with   interest   thereon 
at    'Jhe   rate    of  5.'   per  armuxii  from   the   date   of  tie    filin^    of   the 
decree  appoalod  fro-ii. 

Fteversed  snd  remanded  -/ith  dtiections. 
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STATE  OF  ILLINOIS, 

SECOND  DisTKicT  I  I^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and   the  keeper  of   the  Records   and   Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In   Testimony   Whereof,  I  hereunto   set  my  hand   and   affix   the   seal   o1 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


^AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  hel^  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  aqd  for  the  Second  District  of  the  State  of  Illinois: 
Pre3ent--The  Hon.  NORMAN  L.  JSITES,  Presiding  Justice. 
Hem-;'  FRANKLIN  H.  BOGGS ,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.   ^  ^    '^  ^2  ^ 

JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
^i/jA-  a-     ^j^g  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


'^ 


General  Ko.    7974 


Agenda  No.    £9 


In  The 
iPPEJ.LATE   COURT   OF   ILLINOIS, 
SeooncL  District 


October   Term,    A.Ii.,    1928. 


FRANK  E.    aiBBONS, 

Appellant, 

vs. 

J.   D.    STRTJ^ZEL  an!  Frant 
Strutzel,    Copartners  Doing 
Business  as  J.   D.    STRTTT'^EL 
AUTO  COJ.rAl'IY, 

Appellees. 


Appeal  from 
Circuit  Court 
of 
Winnebago  County 


or r: ION  by  BOGC-3,  J, 


An  action  was  instituted,  by  appellant  against  appellees  in 
the  cir3uit  court  of  Yinnebago  county  to  recover  a  balance  alleged  to  be 
owing  on  ooiamissions  earned  as  sub-agent  for  appellees,  and  for  damages 
for  breach  of  agency  contract. 

The  declaration  consists  of  one  special  count  and  the  common 
counts.   The  special  count  charges  that  appellant  was  vTorking  under  a 
contract  entered  into  with  appellees  on  Ju2y  E9,  1925,  constituting  ap- 
pellant a  sub-agent  for  the  sale  of  automobiles,  which  said  contract  con- 
tained this  provision:   "This  contract  sliall  be  in  force  and  effect  up 
to  and  including  the  31st  day  of  December,  l^iES,  with  privilege  of  the 
party  of  the  second  part  to  rene"w  the  same  for  one  year  from  that 
date  at  his  option."  Said  count  charges  in  effect  that  appellees,  with- 
out any  ground  thsrefor,  failed  and  refused  to  extend  or  renew  said 
contract,  appellant  having  notified  them  as  provided  therein  of  his 
election  to  so  have  the  same  extended,  and  alleges  damages  for  the 
breach  thereof,  and  also  alleges  that  there  was  due  to  appellant  cer- 
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nODifiioo  Slid"  £rtB  drujoo  I.gxo9CT8   srio   I0   8d"8xercco  .ticid"fiiBloe/)  erfT 

B  isbajs  3XfX3i^ov,-  sev/  d-nBll8q:qj3  ojsrrd-   BsgiBxio  d-nxroo  Ibx osq^c   sxfT      .ed-nrroc 
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-xcoo  d"OBi3Trco  fJXBa  xloxiiw   (gelxaofuod^xfB  lo   slae   silcf  'Xol  iao'^B-ds/e  b  dxrjaTIsq: 

gjx  Jostle  JJUB  soiol  xcx    acT  IIbtIs  d-oBiJxioo  3X111"      ; ffoJtsxvo'xq;  sixlj   Xisnija^h 

erid-   lo    9S9lJ:vi'xq;xicSxw   .SSGI    /xecfiasosd  lo  ^SiB  *aIS   srid    arriJ&xrlonJ:  JSrtxs  o;}- 

d-sxfd-  moil  1S3\;   eno  nol  sutse   odd-  xVenstt   od"   d-XBq  J&rtcoes   nrid"  lo  ^jt^il^t 
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tain  oommlsslons  on  sales  made  by  him  prior  to  Deceriber  31,  1925. 

To  said  decjlaration,  a^:)pellees  filed  a  plea  of  the  general  issue, 
acoompanied  by  affidavit  of  merits.  A   trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  appellant  for  '^136.46.   To  reverse  said 
Judgment,  this  appeal  is  prosecuted.   The  principal  ground  relied  on 
is  the  giving  of  the  first  and  second  iMstructions  on  hehf-lf  of  anpellee, 

Said  contract  was  in  writing,  and  no  q.uestion  is  made  with  refer- 
ence thereto.   Appellant  entered  upon  performance  of  said  contract  and 
so  continued,  to  and  including  December  31,  19E5.   ?To  contention  is 
made  that  he  did  not  faithfully  perform  his  duties,  nor  that  he  did  not 
correctly  report  all  sales  matle  by  him.   ITo  question  is  raised  as  to 
the  amount  of  comnissions  paid  appellant,  the  same  bdng  !;a,638.27.   The 

evidence  also  discloses,  that  on  Jan-'oary  E,  after  the  termination  of 

and 
said  contract,  appellant  closed  a  leal  on  an  automobile , /received  a 

down  payment  of  -^^EOO.OO,  ivhich  he  retained. 

It  was  insisted  by  appellees  that  they  had  an  accountin;?:  with 
appellant  on  Deoe-nber  31,  1925,  that  it  ^vas  ascerts  ined  that  they  were 
owin;r  him  ^34S.52;  that  a  checi  was  issued  therefor  on  said  date,  vAiiah 
cheek  had  the  notation  thereon  "Commissions  to  date".   .-Appellees  insist 
that  the  retention  by  appellant  of  said  $200.00,  w^s  v/ithout  right  or 
authority;  that  at  thst  time  they  owed  him  nothing,  except  for  com- 
missions that  would  be  due  on  that  sale.  Tae   testimony  of  appellees 
also  is  to  the  effect  that,  during  the  term  of  said  contract,  they  had 
from  time  to  time  made  settlements,  and  had  paid  appellant  the  com- 
missions due  at  each  r^eotive  time,  returned  checks  being  produced  for 

such  payments. 

Appellant  r.dmitted  the  receipt  of  each  of  said  checks,  but  denies 
that  any  settlement  \7as  made  ?t  such  times,  and  claims  that  there  were 
additional  comraiGsions  due  growing  out  of  erroneous  figuring  of  com- 
missions "/here  used  cars  had  been  taken  in  on  trades.   His  testimony 
in  this  regard  is  as  follows: 


•  c.Sf'I    tl£  t&cfp^eoeCL  oi  %o.ttq_  ffiM  Tjcf  e^Affl  eslBs  xto   Bfroiseirofiioo  r.iai 

.■.3   yfc-iav-^si  oT      •dil'.SSIl  tol  tnBllsq_qB  to  lorBl  itl  icecTiiitfi,  JSjctb  ioiSner 

vIIsqg-B  lo  llBrlecf  ffo  exroiitojrr^BKi  fixroce-e  bnci  ^biH   &ilt  tc  anlvis   srJ  si 
-■S92:©i  /fd-iw  ©JSam  si  HOitSftffp  on  tes   .s^l^tiTw  ai  bbv/  ctejstJnor  -Mbc 

si    t-jo.tj':  •  ^-Sei    ,X5  Tscfmoseo:  snJtXiJcrloni  Jbris  od"   , J59xriil;fnoo  oe 

d-on  I-!i.o    -  ,      i^xsS)  eiri  c:!^o5:^eQ:  YXIi«^jlti'B''  ^   -    sl^ea 

od-   Bs.  .beel.si-  f   eJ\en  5  -:z  iiQqpr  xlioQTtoo 

B  J&9vl©«©i[\,9liclOis:c  -.IIe(io[B  (^oaid-floo  X'iss 

,      .'ri.ocro':   Cii  riuxx:?;    ,00.002$  lo   inenrzsq  xtwoi) 

91SW   Y-^f*^    i'--^^     f '  ~:- •'•'— psgB    eJBV.    v^  '■     ,'•'■"•*•  ^     ,  ''-'^    ..^..f,  ..-.o^in-   g^    ^(HfillegiiiB 

rloxriff    ,sJ-,bJ-    -  ■-'r'^K<i    I^!5'rr;F  .    .,^. ...    .'„..,.     ,  „„  .S^S$' ffiixf.  Qfiiwo 

d-BiB-i^-i   eer-J^'  D"  nos^Si:^^  :.-.oit Rioa^sH  Lsti  .^oeiio 

'10  d-ri-gi"!  trrK;!  nv  sr"'   ,00.00S'*  !>1bb  to  T^rfs..C.^r  •:-:^dTfe*si  Sri*  *.arid- 

-moo  -i'^*  .,  .'.lil    ;^d;lT:oiI*ir£ 

:  riTQW  *J8fid    efl&laeiffi 

Co    bX  oeXf. 

■  .'    '  .  $;;Xd    0011 

trol  i'eo.;.  :-:o  Lei:^x  1    anciiealfli 

.eonscDT^q;  4oxrE 

.  .i/clwoia  e-o*  8HO.iBcjrfflffio©  Xsfl;oid'iJ&£j3 
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"I  think  that  during  the  time  of  the  contract  I  was  paid 
$1,500  or  $1,600,  hut  I  am  not  positive.   I  should  aay  I  should 
have  been  paid  around  $2,500  or  '2,600.   I  received  some  money  on 
all  the  transactions  set  up  in  the  hill  of  particulars,  hut  I  eai 
claim  they  ov,re  rae  more,  because  in  each  case  of  a  trade-in  they 
deduohBd  the  agreed  price  for  the  trade-in.   I  icnew  that  the  sums 
were  insufficient  from  the  be^innin^,  but  paid  no  attention  to  it 
and  let  it  ride.   I  never  went  to  the  office  to  have  an  accounting 
and  figiare  it  up  and  accepted  the  checks  as  part  pajrnent  on  my 
oommiasion." 

J^ppellant  testified  that,  during  the  year  following  De- 
cember 31,  1925,  he  worked  at  selling  insurance  and  oil  burners, 
and  tloat  he  made  in  all  a  little  over  ;|l,200  that  year. 

It  is  first  insisted  that  the  3ourt  erred  in  giving 
appellees'  second  instruction,  being  as  follows: 

"The  court  instructs  the  ^ury  that  you  should  not  allow 
in  this  case  anything  to  plaintiff  on  account  of  reff.sal  of  defen- 
dants to  continue  the  contraot  in  question  during  the  year  1926." 

It  is  the  contention  of  appell9.nt  that  tie  evidence  disa 
closes  that  he  advised  appellees,  prior  to  the  termination  of 
said  contract,  that  he  elected  to  take  advantage  of  his  option, 
and  that  while  no  written  or  formal  verbal  notice  v;as  ^iven,  that 
under  the  testimony,  fatfts  and  circumstances,  it  v/as  a  q.uestion 
of  fact  for  the  jury,  as  to  whether  or  not  appellant  hp.d  so' 
elected  to  extend  said  contract. 

Appellant  testified  t'  at,  in  a  conversation  had  with 
appellee  Frank  Strutzel  some  time  before  Christmas  in  the  year 
1925,  he  said:   "I  wanted  to  liave  a  used  car  S82e,  an  d  he  said  to 
go  ahead  and  make  the  plans  for  it  and  I  told  him  I  wk-i  ted  to  have 
it  right  after  the  first  of  the  year,  the  first  nice  day  we  would 
have,  and  he  told  me  to  make  arrangements  for  my  advertising. 
I  had  also  ordered,  through  him,  some  photographic  copies  that  the 
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Willj'-s-Overland  Corapa ny  'natl  foi*  salcs-nen.      I  wanted   tliese 
copies.      I  asked  him  I'or  tliem  and  he  seld  he  would  get  them  for  me, 
I   told  him   I  wfinted   them  for  lo^'  two   salesmen   I   expected  to  have, 
'besides  myself.      This  c onvei'sation  v/as   in  the  latter  part   of 
Norem'ber.      Tlie   factorj-'  man  was  there  at  the   time,   and  he   said  he 
was   going  to  get  them  froui  the   factory  for  me   for  the   spring  lines 
of  oars." 

On  cross   examination  appellant  was  asiced  the    following 
questions  and  made    tie   following  answers   thereto: 

"Q,.      Icn't   it   true,   Mr.   GiblDons ,    that  "both  Mr.   Frank 
Stratzel  and  -J.   D,    3trutael  had  a  talk  .vith  you  on   the   31st   of 
Deoem'ber,    1325,    for  the  express   purpose   and  with    bhe   express 
■understanding  "between  you  that   they  were  going  to  close   that  place, 
and  had  mentioned   thct  fact   to  you  on   several   times  prior   to   that? 

'W.      They  had  conversation — tiey  nad  conversation,    talked 
to  -Tie   about  discontinuing  that  place,    and   the   subject  was  not 
■farour-ht  up   then  for  niy   opinion  or  anything  else.      I  wasn't   taken 
into    it   ai  iill.      The   thing  was  not  presented  to  me.       ''.e   are 
closing  up    that  place   and  you  are   tlirough  over  there   and  v/e  won't 
operate   anj/    furtuer  at    t":at  place.      That   is   final.'' 

"Q.      .'/hat  did  you  say  then,   when  they   told  you  that? 

"A.      I   s- id  to    them   I  had  a  contract. 

^Q,,      Yes,    what   else   did  you  say? 

"A.      That   if  iTiy  contract  was  any  rood,    that   I  was   going 
on  v;ith   it.      That   is  what   I   said. 

"(i.      ind  was   there   a;iything  further   that  you  said   on 
that  occasion? 

"A.      I   can't  romem'ber  that   I   said  further   than  that, 
excepting  t'nat   I--that   I  specifically   stated   I  had  a   contract 
and  v/anted  to   go   on  and  was   informed   that   I  couldn't   go   on." 

The   foregjing   is   the   substance   of  appellant's   testimony 
offered  as   tending  to  prove  notice   to  appellees.      Appellees   offered 
in  evidence   the   following  telegram: 


.^-. 


■,vv  ..rrei 


J  tail  evO-a-^JI  i ';  • 


I'l&VfiOt)    EXjtH        .IXeB'^    B9i)iB! 


oil   blee 


Ms 

Si- 3    /)r;^j    ,  rjiTQdjB  em  cjf 

itrfaj:f05rf 

,,:xii!Olo. 


.1,1.,' c       ;  oi'u     ...t-j.V      , 


sxilc 


:"r:oi8J»ooc    ifsxi^ 


id^geox© 
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"Gentlemen: 

"J.  P,  Strutzel  and.  Frani:  Strutzel,  co-partners,  doing 
business  as  J.  D.  SLnitEel  J^uto  Company. 

"This  is  to  aclviae  you  thct,  in  accordanoe  v/ith  the 
terras  aiid  provisions  of  my  contra.;t  -■.ith  you,  dated  the  29th  day 
Ox  July,  lyjjS,  I  hereby  ele^jt  to  aizoroise  the  option  t/verein  con- 
tained Euid  renew  and  contL.uo  said  conbraut  Tor  one  year  from 
Deoemher  31,  1^20,  to  ./it,  to  and  including  Deoemher  31,  1986. 

"I'atad  at  ilooiixord,  Illinois,  thl.s  Is t  day  of  ''anuary, 
1925.' 

'3n  cross  exaiaination,  appellant  testified: 

"I  had  not  atteapted  to  give  them  notice  in  any  legal 
foria.  The  first  ti;ae  I  tried  to  notify  then  in  any  forKi  \ms  in 
the  tel2grai!i." 

Appellees  also  testified,  in  efj'est  denyiiig  that  appellakt 
had  stated  tliat  he  v.'as  relying  on  his  contract  and  wanted  to  go  on 
vifith  the  saue ,  etc. 

It  is  insisted  by  counsel  for  appellee-j  uhat  the  only 
notice  that  the  record  discloses  is  the  telegram  in  (luestion,  and 
that  thac  v/as  sent  too  late. 

If  taat  were  the  only  e'/idence  tendin,?  to  s"n.ow  notice 
to  appellees,  it  would  not  be  sufficient.   In  view  of  the  testimony 
of  appellant  as  hereinabove  set  forth,  it  was  a  auestion  for  the 
jury  as  to  whether  appellant  notified  appellees  of  his  election 
to  extend  said  contract.   'lis  statement  that  the  only  notice  given 
was  said  telegram,  was  a  conclusion,  and  not  a  statement  of  fact. 

Formal  notice,  either  in  -.vrifcing  or  oral,  is  not  necessary 
to  be  given  to  tai:e  advantage  of  an  optinn  and  exterd  a  contract, 
in  the  absence  of  a  provision  so  requiring.   See  35  Corpus  Juris, 
p.  1019,  sec.  148;  6  d.    0.  L. ,  page,  G05,  sec.  28. 

It  is  next  insisted  that  the  court  erred  in  giving 
appellees'  first  instruction,  being  as  follows: 

"The  Court  instructs  you  that  it  was  the  duty  of  the 


a^sntta: 


#*" 
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plalntlff,  under  his  olaim  for  prospective  lenages  for  the  year 
1926,  to  show  and  establish  "by  tho  greater  v/eit'^ht  of  the  evidence 
that  he  tried  to  secure  for  himself  a  sirailn.r  position  aftor  the 
oontraot  v/as  terminated,  so  as  to  er.m  as  much  money  as  he  oould 
in  the  same  or  similar  line  of  v/ork;  and  if  the  plaintiff  has 
failed  to  so  show,  by  the  evidence,  then  you  should  allow  nothing 
as  prospective  damages  for  the  year  1926." 

This  instmotion  placed  on  appellant  the  burden  of 
producing  evidence  in  raitigation  of  damages.   That  biorden  was 
on  appellees.   Fuller  v.  little.  61  Hi.  21-25;  Ryan  v.  lUller, 
53  111.  133-141-142;  School  Directors  v.  Orr,  88  App.  648-651; 
Hudson  V.  Ye  omen  of  America,  176  App.  445-447;  :.letzl3r  v.  :^re 
Silk  Mills.  242  App.  151-165. 

It  is  the  contention  of  counsel  for  appellant  that  his 
earnings  while  in  the  employ  of  appellees,  as  disclosed  by  the 
evidence,  were  proper  to  be  considered  b  the  jury  in  deter^iining 
his  damages  for  a  breach  of  said  contract,  if  the  jury  should  find 
that  notice  of  renewal  had  b'^en  given,   '^n  the  other  hand,  counsel 
for  appellees  contend  there  is  no  sufficient  basis  for  the  awarding 
of  damages  by  the  jury. 

In  oases  of  this  character  it  is  proper  to  permit  proof 
of  a  party's  business  and  his  profits  for  a  reasonable  period 
prior  to  the  alleged  breach.   Chapman  v.  Kirby,  49  111.  211-217; 
I.  G.  R.  R.  Co.v.  Bum.  205  111.  9-22;  Lanlis  v.  'Tolf,  206  111 
392-399;  Barnett  v.  Caldwell  I'\imiture  Co.,  277  111.  286-289; 
Lewy  V.  Standard  Elevator  Co. ,  296  111.  295-503. 

For  the  error  in  the  giving  of  the  above  mentioned 
instructions,  the  j-idgment  of  the  trial  court  -.^ill  be  reversed 
and  the  cause  will  be  rearaanded. 

Reversed  and  remanded. 


■f  r/f-r  ;.■ 
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STATE  OF  ILLINOIS, 

SECOND  DisTRTCT  J  j^  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and   Seal   thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  tlie  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  mv  office. 

In  Testimony   Whereof,  I  hereunto   set  my  hand   and   affix  the   seal   ol 

said  Appellate  Court,  at  Ottawa,  this day  of 

- — ■ in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twentv- 


Clerk  of  the  Appellate  Court 

(S3761— 3M— 7-27) 


V^cA..^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Pre3ent--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.   Q  C^   '  '  C)  Q  H 

FLOYD  S.  CLARK,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  T?o,   7980 


Agenda  no.   ZZ 


In  Th« 

ArrSLIATS  COURT  OF   ILLIKOIS 
3eoond  Dlstrlot 


Ootober  Term,  A.l;.,  1923. 


The  First  National  Bank  of 


ilorrlaon. 


Fred,  Beswlolc, 


) 
) 
Appellee,   ) 


Appellant,   j 


Appenl  from  the 
CTlrouit  "lourt  of 
vnitaside  County, 
Illlnola. 


OPINIOH  by  B0G03,    J. 


'Jn  Hlay  1,   1928,    in  vaoation  during  the  A|>rll  torn  of    the 
oirouit  oourt  of    "hitealde  County,    Judgment  "by  confession  was 
entered  against  appellant  and  in  favor  of  appellee  for    ;i,733.88« 
On  ^iay  31,  appellant  filed  a  motion,   supported  by  his  affidavit, 
to  vacate  said  judgment  and  for  leave   to  plead,   which  motion  was' 
thereafter  heard  and  denied  at  the  same  terra.     To   reverse  said 
order  appellant  prosecuted  this  appeal. 

Said  affidavit  sets  forth,  among  other  thlnjRis,   that 
appellant  and  one  P..    /.  Bull  were   engaie^d  as  a  partnership   in  the 
feoding  and  tjarketing  of  oattle,   and  that  in  the  operation  of 
said  business  appellant  and  "the    slid  R.   7.  Bull  Jointly  borrowed 
money  at  the  said  First  National  Bank  of  Horriaon,    to  pay  for 
oattlo,   luring  the  latter  part  of  the  year  A.  D.   1919nand  during 
the   first  part  of  the  year,  A.  ]).   1920,   *   *  *   that   the  promissory 
notes  given  to   the  plaintiff  to  evidence  said  money  borrowed  were 
all  signed  by  your  petitioner  and  the  said  H.     ',   Bull  in   the 
Banner  following:      that  your  petitioner  signed  said  notes  ns  ranker 
and  said  !!•    .',   Bull  signed  said  notes  across   the  back  of  the  note, 
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bxit  all  moneys  so  l)orrowe4  were  lepoalted  in  said  b  nk  in  the 
acjoount  of  'I?ull  and  Beawlok',    or  paid  by  aald  bank  for  the   ptspohase 
of  oattle  by  Bull  and  Beswiok;    that  several  lots  of  oattle  vrere 
fed  and  shipped  and,  as  returns  fmrn  the  oattle  oa'ne  into  the  part- 

5 

norahip  of  Bull  and  Beawlok  from  the  anlo   of  oattle,    the  sums  wore 
deposited  in  aald  bank  to  the  aooount  of  Btai  and  Beswlok,   and  at 
least  partly  paid  off  on  notes  at  the   said  benk;   that  the  feeding 
and  shipping  of  oattle  dxiriuft  said  leriod  was  not  profitable  and 
the  firm  of  Bull  and  Beswlok  sustained  a  loss  on  aooount  thereof 
of  somethirr  Hfee  "i^c  Thousand  Dollars,  and  Three  Thousand  T)onar8 
of  8UC5h  l033  was  in  the  year  l'^20,   owinx?  to  The  First  national 
^ank  of  Morrison,   the  said  plaintiff;    that  a  note  was  executed  to 
the  plaintiff  for   the  siira  of     hree    .Tiousand  Dollars  as  svidenoe   of 
said  indebtedness  by  your  petitioner,   T'red  Beswlok,    si^in"-  the 
note  as  naker,   the  same   then  and  there  being  payable  to   the   order 
of  the   plaintiff.   The  First  National  Bank  of  Morrison  end  the  said 
R.   ..',  Bull  signed  said  note  aoroas  the  baok;    that  said  note  and 
indebtedness  thereby  secured  wag,   in  faot,   the   joint  oblig:ation 
of  your  petitioner  and  the  said  R,     '.   Bull  and  the  plaintiff  then 
and  thex^  knew  and  understood  that  it  was  the  Joint  obligation  of 
your  petitioner  and  the  said  R.   ??•   :  ull  because  of  the  fact  that  liie    • 
said  note  was  so  drawn  and  executed  to  cover  the  indebtedness  Jointly 
owed  to  said  bank  b     your  petitioner  and  the  snid  P..    '.'•   Bull;    that 
said  note  was  renewed  frora   time  to   time  and  interest  paid  thereon, 
and  eaah  tine  said  noto  wag  so  renewed  it  was  sliced  by  your  petltionaj 
as  maker  to  be  signed  across  the  baok  by  the  said  R»  W.  Bull  until 
the  9th  day  of  April,   A.  D.   1925."     That  on  said  date  the  said  U. 
W.  Bull,  his  wife   Joining  him,  conveyed  certain  real  estate  to 
appellee  "in  release  and  discharge   of  the  said  T^.   ?;.  Bull  from  and 
on  aocoTint  of  all  debts  of  every  kind  ajid  character,    due   and  owing 
to   the  said  The  First  i^ational  Rank  of  Morrison."     That  at  said 
tiiue  appellant  and  Bull  owed  to  appellee  bank     3,000.00  as  such 
partnership,    the  note  therefor  bein/Rf  signed  by  appellant  as 
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r»lc»r  and  l>y  R»   '^«  Btill  as   Indorser;    that,   hating  no  knowled^fo  of 
the  release  exeouted  by  appellee   to  Bull,  appellant  paid   M,500 
on  said  note;    that  the  i'irst  he  was  alyleed  of  suoh  release  was 
In  Beo'jfljber,   1327,   after  said  payment  of     1,500  had  been  made  by 
him;    that  on  November  5,   1927,  beinf   in  isnoranoe   of  said  release, 
appellant  executed  the  n<te  of    ,1,500   on  whioh  the   Judgment  here 
In  question  is  based;    that  in  Beoember,    1927,  «tppellant   informed 
Bull  that  he  had  paid     1,500  oi  said   -^3,000  indebtedness,    Jointly, 
owed  by  them,  and  that  Bull   then  informed  "your  petitioner  that 
the  i*eraaining  sum  of  ,>1,500,  whloh  the  said  n.    .7.   Bull  should  have 
paid  on  said  Indebtedness,   had  been  released  and  discharged  by  a 
written  agreement.''     That  appellant  had  frequently  advised  appellee 
that   the  payment   of  the    il,500  which  appellant  l-iad  ^nade   on  said 
)3,000  note  was  his  share  of  said  indebtedness,  and  that  the  re- 
mainder thereof  was  owin^B:  by  the  said  R.   '«7,   Bull;    that  at  the   time 
said  note  In  question  was  given,   that  he,  appellant,  did  not    o^e 
appellee  bank  anything* 

j\B  a  part  of  his  said  affidavit,   appellant  set  foith  the 
oontraot  entered  into  het'.veen  appellee  and  loy  "7,  Bull  and  7.ife, 
whloh     said  written  agreement,   among  other  things,   provides: 
"That  in  oonsideration  of  the  conveyance  by  the  Bartlss  of  the 
second  part   (Roy  ?l»  Bull  and  wife)    to  the  party  of  the   first  part 
of  the  three  farms  owned  by  the  parties  of  the  second  part,   *  *  * 
ttxe  party  of  the  first  part  hereby  releases  and  diaohfsrges  the 
parties  of   the  second  part  from  and  on  account  cf  all  debts  of 
every  Iclnd  and  oharactsr  diie  and  owing  to  the  party  of  the  first 
part,   except  t^e  party  of  the   flrot  part  hold  and  retains  for  and 
on  account  of  said  indebtedness,    pledged  life   insurance  policy  on 
the   life  of  Roy    .'.   '\ill  for  the  principal  sura  of   seven  Thousand 
dollars  and  holds  and  retains  all  notes  ^loh  have  been  endorsed 
by  the  parties  of  the  second  part  to   the  party  of  the   first  part."  . 
he  question  for  our  determination  is  as  to  whether  said 
affidavit  on  its  face   is  sufficient   to  show  a  raeritorlous  defense. 
If  so,  appellant  should  have  been  given  leave   to  plead. 
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Where  an  affidavit  shows  that  an  appllormt  to  have  a 
Judgment  opened  up  and  for  lenre  to     load  has  a  legal  defense, 
or  one   that  is  triable  "by  a  J\iry,   tha  oourt  shoxild  grant  the 
applloatlon.     f^'ilohrlst  Transiortatlon  Co.  v.   ;:orthem  Grain  Co., 
204   111,   310-5141  FlaHer  v.    Aiahop,   198  App, 558-560;   35hmalhausen 
V.   .^.ukowlaicl ,   183  App.   305-307;   duster  v.   'Terman,   105  App.   76-87. 

Cotmoel  for  appellee  do  not    iTxoation   this  proposition, 
but  insist  that,  under  the  NogotlaTile  Instruments  Aot,   the  maker  of 
a  note  ai^ed  as  the  note  here   in  question  vmr.  sifjned,    ia  llahle 
therefor,  and  that   the   Indornenent  thereon  does  not  ronder  the 
indoraer  liable,   sxoopt  in  the   event  that  the  axaJcer  onnnot  he  T»ide 
to  satisfy  the   same.      wTaile   this   Is  oorreot  yet  In  the  hands  of 
the  original  payee,  a  nrnker  has  the  rifS^t  to  show  any  legal   defense 
he  aay  have  as  against  the  payee.     Cahill's  3 tat.  Ohap,   98,   art. 
4,   seo,   58;   "^ohon  v,   ..'olffs,   242  App,   50-55;   United  Boiler  Co.  v. 
Aokoirman-iulgley  I'rinting  Co.,   236  App.   111-119;    vainstoln  v, 
Sprintz,   234  .^pp,   492-494. 

In  Druram  Oonatruotion  Co,  v.   Forhas,   305  111.  303,   the 
oourt  at  pa^  306  says: 

"jeotlon  27  of  3??ia   ^ ->t   (J^op-otiahl®   Instrunonta  Aot) 
provides   that   'a  holder   In  due  course  holds  the   instruraont  freo 
tvam  any  defeot  of  title   or  prior  parties,  nnd  free  frjra  defenses 
available   to  prior  Dartlns  araonf;  thnmsolves,'   -rith.  oertain   axoeptiono. 
The  aot,    in  uain^  th-?  term  'holder  in  due  course,'  used  it  f.s  an 
equivalent  for  the   old  expreoslon,    'bona  fide  holder  for  value  with- 
out notloe   '.      (8  '^or.   Jur. ,   464.)      The  act,    insofar  as  It  ieflnea 
a  holder  in  due   oourse,  does  not  change  the  oomaion  law  rale  as  to 
v/ho  is  a  bona  fide  holder,   except,   perhaps,  by  eliralnatlng  the 
requlronaent  that  the   transfer  must  be  in  the  rejafiilar  oourse   of 
business.      {8  lor.   Jur. ,  455.)      ".ectlon  58  of  the  aot  provides 
that   'in  the  hands  of  any  holder  other     han  a  holder  In  due   course, 
a  negotiable    instirument  is  subjeot  to  the  same  defenses  as  if  it 
were  non-nepotiable. '" 

To  tho  same   effect  is  3  R,   0.   L.  1031.      If,    therefore. 
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appellant's  affidavit  ahov/s  on  Its  face  fl  meritorioua  defense,    the 

ooupt  should  have  allowed  aald  motioap  and  should  have   riven 
appellant  leave   to  pload.      The  affidavit  apeolfioally  alleges  tlxat 
the  IndehtadnQoS  for  whioh  the  note  of    -3,000  was  riven  vma  the 
indebtedness  of  appellant  and  R«    V,  Bull,   ftrowin^  nut  of  their 
partnership  transaotiona,  nnd  that  appellee  hank  was  fully  ooimi- 
aant  thereof.     Appellant's  affidavit  for  the  purposes  of  this 
motion  is  to  "be  tnken  n.s  true.      It  therefore,   follows   that  he 
should  be  permitted  to  show  bv  oral  or  dooumentary  ©vldenoe  the 
Joint  liability  of  himself  and  R.   '.V,  Bull  for  said  indebtedness. 
T>reyfu8  x  Co.   v.   Union  Natl:)nal  Bank,   164  111.   83-86,   citing 
Farwell  v.  ^Tntson,   151   Til,   S39. 

Coimsel  for  appellant   insist  that  the  memorandum  of 
a^eement  betv/een  appellee  and  Bull,  attached  to  said  ai'fidavit, 
shows  on  itafaee  that  said  a^eoment  was  not   to  operate  as  a 
release   as  to  any  notes  held  by  appellee  on  whioh  R.    -'.  Bull 
was  indorser,  and  that  said  release  would  not  opex'ete   to  diacharge 
appellant  on  said  note. 

The  exception  in  said  af^-eeaent  is  as   to  notes   ''indorsed 
by  the  parties  of  the  second  part."     The  parties  of   the  second 
part  in  said  agreement  are  Roy  ./.  Bull  and  Hannah  K,  Bull, 
Strictly  construed  this  exception  woxild  only  refer  to  notes  in- 
dorsed by  both  of  them. 

That  the  release   of  one   joint  debtor  or  obligor  operates 
In  law  to  discharge  t>ie  other  is  well  established,      Vinslow  v, 
Laland,   12G  111,   304-336- '537;   Olark  v,   iftillory,     185  111.   227-233; 
T?ioe  V,     ebster,   18   111  331-333;   Hemmlok  v,   B.   -^  0.   ?>.    ..   ?.,  R.   To., 
263  111.   241;   ?9troyeanis  v,   i  irola  Oo.,    205  App.   310.      This  saiae 
principle   of  law  applies   to  a  partners!! ip   indebtedness.      Fleming 
*.  Ross,   225   111.   149. 

The  trial  court  erred  In  refusing  to  grant  said  motion, 
giving  to  appellant  leave  to  plead,   letting  t'le  Judgment  stand 
as  security  \mtil  the  final  determination  of   the  cause. 
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For   the   rea-.ona  above  set  lorth,    the   Judgment  of  the 
trial  oourt  will  be   reversed  nnd  the  oauae  will  t.e  rernanded. 

i'vevarsed  and  reraanded. 


"'S-Tia.a  sjios-sot 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ["  '  I,  JUSTUS  I,.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  tlie  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In   Testimony   Whereof,  I  hereunto   set  my   hand   and   affix   the   seal   o1 

said  Appellate  Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27)  .     , 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

/       / 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-eight, 
within  and  for  the  Second  DistTiojt  of  tXe  State  of  Illinois: 
Present--The  Hon.  NORMANl.,  JONES,  ^PrS^ding  Justice. 
Hon.  FRANKLIN  H-  BOGGS ,  Justice. 
Hon.  THOMAS  E^  JETT,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.        -  ^   -  ^ 

FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
J.A^i  '^  \o.rn      the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7920 

EIT&EITE  BOLLE,    Appellant, 

V. 

CHIGAaO   AlTD   l?0RTffA'E3T)']RN  RA IL- 
W.AY  COMPATIY,    Appellee, 


Appeal  from  the 
Cirouit  Court  of 
Lake   Oounty. 


JONES   P.J.  ^ 

This  cauge  was  before  us  on  a  former  appeal  from  a 
Judgment  in  favor  of  appellant,  Bolle.   This  court  held  that 
at  the  time  of  his  In^-arj,   he  was  not  engaged  in  interstate 
sommeroe  within  the  meaning  of  the  Federal  Employers'  Liability 
Act.   The  Judgment  was  reversed  and  the  cause  remanded.   IVhrre- 
upon  Bolle  filed  an  affidavit  which  stated  that  upon  another 
trial,  he  could  offer  no  additional  evidence  to  support  his 
contention  that  he  was  engaged  in  interstate  employment.   He 
asked  that  the  order  remanding  the  case  he  stricken  so  that 
he  might  have  the  case  reviewed  by  the  Supreme  Court.   V/e 
accordingly  struck  the  remanding  order.   (Bolle  v.  C.  &   W.  W. 
Ry.  Co.  835  111.  ^.pp.  380.) 

The  judgment  of  this  court  was  later  reversed  by  the 
Supreme  Court  and  the  cause  remanded  to  this  court  with 
directions  for  us  to  either  affirm  the  judgment  or  reverse  it 
and  remand  the  cause.   (Bolle  v.  C.  <"-  TT.  W.  Ry.  Co.  324 
111.  479.)   This  court  then  caused  its  opinion  to  be  re- 
filed  without  change,  except  that  the  cause  was  remanded 
in  compliance  with  the  order  of  the  Svrprerae  Coi-Ut. 

The  second  trial  in  the  circuit  coiirt  resulted  in 
a  Judgment  in  favor  of  appellee  upon  a  directed  verdict  at 
the  close  of  all  the  evidence.   The  action  of  the  trial  judge 
in  directing  a  verdict  in  favor  of  ap:iellee  was  based  upon 
his  conalusion  that  the  appellant  was  not  engaged  in  inter- 
state co;.imerce  ?rhen  he  was  injured,   "/hen  the  case  was  before 
us  on  the  former  appeal,  v/e  reached  the  same  conclusion  and 
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80  expressed  It.  However,  the  Supreme  Court  took  a  different 
view  and  on  page  482  in  Bolle  v,  C.  5;  N.  U,   Ry.  Co.,  supra, 
said,  "»/hether  or  not  at  the  tine  of  the  accident  plaintiff 
was  employed  in  interstate  commerce  was  a  controverted 
question  of  fact  upon  which  plaintiff  had  a  constitutional 
right  to  a  trial  by  Jury.   This  question  of  fact  waa  the 
main  issue  in  the  case.   Whenever  an  issue  is  made  in  a 
case  and  evidence  must  be  introduced  to  maintain  the  issue,  con- 
troverted questions  of  fact  are  involved  which  include  not  only 
evidentiary  facts  but  ultimate  facts,  even  though  there  be  no 
conflict  in  the  testimony.   (Chicago  '''Itle  and  Trust  Co.  v. 
Ward,  319  111.  EOl;  Frank  v.  Hoskins  Co.  3E3  id.  46.)   The 
evidence  in  the  case  was  not  such  that  all  reasonable  minds  must 
necessarily  agree  that  at  the  time  of  the  accident  plaintiff's 
employment  was  not  such  as  to  b  ing  him  within  the  provisions 
of  the  Federal  Employers'  Liability  Act.   It  was  therefore 
error  for  the  Appellate  Court  to  reverse  the  case  without 
remanding  the  same . " 

Counsel  for  appellant  insists  that  in  the  record  on 
this  appeal  there  is  additional  evidence  tending  to  show 
appellant  was  engaged  in  interstate  commerce,  while  counsel 
for  appellee  contend  thare  is  in  effect  no  additional  evidence 
on  that  question.   It  is  our  opinion  that  the  evidence  on  that 
issue  was  substantially  the  same  on  both  trials. 

It  would  seem  to  follow  as  a  logical  conclusion  that 
if  the  Appellate  Co\irt  erred  in  holding  the  plaintiff  was  not 
engaged  in  interstate  commerce,  then  the  trial  court  erred  in 
holding  that  he  was  no  so  engaged.   The  Supreme  Court  held  the 
question  was  one  of  fact  to  be  submitted  to  a  jury. 

It  is  therefore  necessary  to  reverse  and  remand  the 


cause  so  that  the  issue  may  be  tried  by  a  jury.  "^ 


\": 


Reversed  and  remanded.        '\, 
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and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 

the  year  of  our  Lord^  one  tjlou^and  nine  hundred  and  twenty-eight , 
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within  and  for  the  Second  District  of  the  State  of  Illinois: 

Pre3ent--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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JAMES  H.  HUSTON, 

APrELLANT, 


APPEAL  FROj.r  tie;  circuit 

COURT  OF  USALLE  COUNTY, 
I  ILLINOIS . 


W.  B.  PUSiilY,  X 

t 

APPELLEE ,    : 


JOKES  P.J. 


This  cause  was  'before  this  court  at  a  former  term 
on  writ  of  error.   (Fuaton  v.  Pusey,  S43  111.  App.  1&7),   James 
N,  Huston  instituted  a  suit  against  W.  B.  Fusey,  to  recover  |>213 
allege!  to  "be  cLue  him  as  a  part  of  the  selling  price  of  certain 
real  estate,  it  the  close  of  the  evidence  on  'behalf  of  plain- 
tiff, the  trial  court  directed  a  verdict  in  favor  of  defendant. 
On  review,  this  court  held  that  the  evidence  on  'behalf  of 
plaintiff  was  sufficient  to  require  the  case  to  'be  passed 
upon  'by  a  jury.   The  judgment  was  reversed  and  the  cause 
remanded.  A   retrial  was  had  and  a  verdict  rendered  in  favor 
of  defendant.   Judgment  was  rendered  thereon  in  "bar  of  the 
action  and  for  costs.   This  appeal  is  from  that  .judgment. 
The  facts  are  sufficiently  set  forth  in  the  former  opinion 
of  this  court. 

The  principal  issue  of  fae*  in  this  record  relates 
to  the  terras  of  defendant's  contract  with  plaintiff  for  the 
sale  of  the  premises  in  question,   v/hatever  agreement  they  had, 
if  any,  was  ver'bal.   It  is  the  contention  of  plaintiff  that 
nothing  was  said  a'bout  defendant's  compensation,  'but  that 
he  expected  to  pay  a  commission  out  of  the  price  of  '350 
which,  he  had  finally  set  upon  his  property.   Defendant  testi- 
fied that  all  of  their  negotiations  as  to  the  sale  price  were 
on  a  'basis  of  the  net  price  to  plaintiff;  that  at  the  time 
the  price  of  •!?350  was  fixed,  the  plaintiff  agreed  to  take  !p350 
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net  out  of  the  sale,  and  that  the  defendant  v/aa  to  have  all  over 
that  amount  for  expenses  and  services. 

The  property  was  sold  for  |600,  and  when  the  deed  was 
made,  the  plaintiff  did  not  in  lulre  what  prise  defendant  re- 
ceived, and  the  defendant  did  not  inq.H  then  inforra  him,  but  said:- 
"Well,  Mr.  Huston,  I  have  made  a  good  sale  and  you  shall  have 
your  ^350."   Later,  he  told  plaintiff  the  sale  prioe  when  asked 
a"bout  it. 

On  the  first  trial,  it  appeared  that  when  the  deed 
was  executed,  defendant  stated  he  had  forgotten  the  name  of  the 
purchaser,  hut  on  the  last  trial,  the  record  shows  that  the     ^ 
name  of  the  grantee  was  in  the  deed  at  the  time  it  was 
executed,  and  that  there  was  nothing  to  prevent  the  plaintiff 
from  seeing  it.  He  took  the  deed  to  a  hani:  to  'be   held  pending 
the  payment  of  the  ^350.   He  made  no  offer  to  pay  defendant  any 
commission  and  inade  no  inquiry  whatever  ahout  defendant's 
compensation  imtil  he  learned  what  the  defendant  had  sold 
the  premises  for.   The  price  plaintiff  received  livas  quite 
satisfactory  ^ontil  he  leaned  that  defendant  had  received  ,^600 
for  the  land. 

V     Defendant  paid  all  the  expenses  of  extending  plaintiff's 
a'bstract  of  title,  and  expended  i,'100  or  more  for  advertising  and 
other  expenses  in  consummating  the  sale.   y\ocording  to  the  testi- 
mony in  hehalf  of  plaintiff,  the  tisual  comraission  for  the  sale 
of  such  property  is  5/i.   It  is  improbable  that  defendant  would 
have  incurred  the  expense  he  did  in  order  to  receive  a  commission 
of  ?30.   ('."hetrer  or  not  defendant  was  to  have  all  of  the  sale  price 
over  and  above  |350  for  his  expenses  and  services  was  a  c,uestion 
of  fact  for  the  .jury. 

CompftTint  is  made  to  the  giving,  refusing,  and  modi- 
fication of  certain  instructions.   .'e  have  examined  the  instructions 
and  have  considered  the  objections  to  them,  but  find  no  reversible 

error.   The  case  seems  to  have  been  fairly  tried  both  on  the  law 
and  facts.  Judgment  affirmed. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
jfi'V  ' '■  fc"  the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Courts  in  the  words  and  figures 
following,  to-wit: 
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Kdward  J.  rjallafijhor,  : 

Appollant, 

V,  I 

t 

John   \«   ilaylen,  t 


App«llee, 


Appeal   from  the 
Cirouit  "ourt  of  JoBavleae 
CJoxinty, 


Jones  :!  •  J* 

This   Is  a  oult  in  asGunpslt  "by    :dward  J.   ".Plla^jher, 
against  John   -,     nyden»   for  monay  olfiimed  to  be  due   on  an  open 
aooount.      The   Jury  found  the  lasues   in  favor  of  the  defendant 
and  judgment  was  entered  accordingly. 

The  declnratlon,    filed  "ay  15,   1^28, 'avers  that  on 
A:>rll  28,   1JZ4.,   defendant  ^as   indebted   to  plrlntiff  in  the    sum 
of     1531.18  for  money  loaned.     The  copy  of  the  account  attached 
to  the  deolaratlon  states  that  it  is  for  moneys  loaned  hy  plain- 
tiff to  defendp.nt  and  moneys  paid  out  by  plaintiff  for  defendant 
at  plaintiff's  reuest,    to  the  amount  of    "l^ys.gs,    together 
with     6C1   Interest.      The  bill  of  partloulars  filed  by  plaintiff 
shows  one  account  for  moneys  advanced  to  plaintiff,    or  paid  out 
at  his  req.ue3t,  with  interest  thereon,    running  from  September, 
1918,   to    fay,   1923,   and  also  another  account  for  monoys  advanced 
for  telephone  rentals  and   interest  thereon  from  ?*rch  31,   191^, 
to  February  IG,   1923.     The   last  item  on  either  aooount   is  for 
01.66  dated  'fey,   192?.      All  other  items  bear  dates  nore   than  five 
years  prior  to  the  filin,<;  of   the  declaration.     Pefendant 
pleaded  the  general  issue  and  the   statute  of  limitations,     tth- 
der  the  plea  of  the  general  issue,   he  was  permitted  to  offer 
proof  of  payment,  and  accord  and  satisfaction  over  the   objection 
of  plaintiff. 

Th«  parties  to  this  suit  ore  brothers-in-la;^.     Plain- 
tiff was  unnvarried  Rnd  lived  with  his  sister,   I'llzabeth  CrSllagher, 
now  deceased,    in  Oalena,    Illinois,  near  whieh  city  defendant  was 
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enfi3*ge4  In  forming.      The   evidonoo   tonds   to  show  thsit  plaintiff 
loaned  defendant  different  sums  of  money  from  1918   to  1JS2,      On 
oross  examination  of  plaintiff,    Ke  admitted  having  received 
oortain  oheoks   in  evldonoe     ade   to  'ils   ordor,    signed  by  defendant 
and  0 orrespondlng  in  amount  to  sine   of   tho   Itc^ia   in  tho  bill  of 
particulars ,   for  wiiloh  h*  had  not  f?lvQn  defendant  credit,  but  as 
to   those  Iteas  whloh  defendr.nt  was  \maM<3  to  produce  any  oaloclled 
ohsoks,   he  denied  having  received  payment.     Tie   testified  that 
the  item  of     1.66  was  for  a  i>alr  of  overalls  purchased  for  de- 
fendant from    [ontgomory    'ard   I  Oompany.     Defendant  denied  that 
plaintiff  had  ever  ptirohaaed  any  overs  lis  for  him. 

In  January,   1917,   defendant  and  his  wife  gave    their 
pote  I'or     £100  payable   "to    Edward  or  "Cllzebeth  Gallagher"  and 
on  January  8,   1913,   another  note  payable  "to  T.dward  or  ''Elizabeth 
Cnllagher"  for   p'665.      I'hese  notes  were  for  borrowed  money,     ^oh 
of  them  bore  five   per  cjent  interest.     After  the  death  of 
"clllaabeth  Gallagher,   plaintiff  presented  the  notea   to  defendant 
for  payncnt,   and  they  yiad  several  conversations  relative   to 
the  payaent  of  interest.      Ths  defendant  olairaed   that  there  was 
an  understanding  betv/een  Gslla^ier  and  !iia  sistor,   j^lizabeth, 
on  t.ie   one  hand  and  the   defendant  and  his  wife,    on  the   other, 
timt  certain  wood,   butter,  meat,   poultry  and  cth/r  produce   fur- 
nished by  plaintiff  to  defe-ndant  from  his  farm  during  the  period 
the  notos  ran,   should  be  accepted  as  payment  of  interest  on  the 
notes  and  for  the  money  borrowed  of  plaintiff  which  riad  not  been 
repaid   in  cash.      It  appears  that  after  several  discussions  of   the 
aiatt^r,   defendant  paid  plaintiff   ,?3306.00  on  J\ily  11,   l-JZii, 
and  the  notes  were   then  surrendered,      Defendant  tostifled  that 
an  argiunent  over  tMQ    Int^^rest  arose  and  plaintiff  said  that   If 
the  defendant  would  pay  t?ve   Interest,   he,    the  plaintiff,   would 
call  everything  S'^uare,   and   In  o unsideratlon  of  tlifit  statement,   de- 
fendant paid  the   int'jre^it  and   Included  it  in   tho  said   -theok  for 
^3906.00. 

Plaintiff  testified  that  certain   ito-^is  of  his  asooxmt 
wert  for  cash  advanced  by  him  to  defendant,   and   that  in   *pril  and 
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July,  19S4,  aefendnnt  promised  to  p^  hlra  everything  he  owed 
him.  Defendant  denied  he  evor  reoewed  any  oauh  from  plain- 
tiff at  any  time,  and  denied  having?:  aojoiowledgod  any  do"bt  to 
plaintiff  or  having  pror.ilaod  to  pay  him  any  dobt  within  five 
years  prior  to  the  filing  of  the  suit. 

"The  olalms  of  the  respeotivo  jartles  reot  alnost 
wholly  Uj'on  tholr  own  toatlmony.     ?ho   Jury  sew  and  liear-d  thorn 
tostify,   and  having  oonsidcred  the  respootlve  oontentions, 
foxind  in  favor  of  the  defendant. 

There  'vr.s  no  error   in  admitting  togtimony  In  regard 
to  paynont  \mder  the  general  Issue.      Tt  is  not  neoeaaary  to 
plead  speciolly  any  defense   that  may  be  properly  offered  under 
that  plea,     iay^ent  and  release  ^nay  bo  offered  in  evldenoo 
under  it,      (Hounter  v.   Traveler's  Proteotivo   'asoolation,   144 
111.  /.pp.   255;   ;  asulng  v.   International  Bank,    74  111,  16; 
Chicago  '•;,    .?;  V,   :^oal  -o.  v,  leteraon,   45   111,    App.   507;    O'Brien 
V.    0'?,rlen,    75 'id.    ^63;   Crews  v.   Bleakley,   16   111.   a.) 

By  consent  of  a  oredltor,   payaent  may  "be  made   other 
than  in  money  and  it  was  not  error  to  admit  testimony  on  that 
subjeist.      (30  Cyo,   1187;  Kyan  v.   Punlap,   1?   111.  40;   Orews  v. 
Bleailey,   supra.)     v'o  arc   of  the  opinion  that  testimony  tending  to 
show  an  accord  and  satisfaction  is  also  admissible  under   the  general 
Issue.      In  an'a-tion  of  assumpsit,    the  general  rule    is  t^at  a 
defendant  may  ;rlve   in  avldenae,  under  the   general   issue,   any 
matter  nrhloh  shows  he  w?.s  not  indebted  to   the  plaintiff  when 
the  action  was  brought,     /nd   this  is  true,   whether  the  defense 
be   that  defendant  was  never  I'^.debted  to  plaintiff,    or  that   the 
liability  has  been  extinguished  aft'i^r   it  was  incurred.      (  'ilson 
V.     Clng,   8:^  111,   232;   'larrison  v.    "^haokaberry,   248   id.    512; 
1  ^>,   J.,    iooord  and  ;5atlsfaotion,   "section  111,   page  573.) 

■"   co-^siderable  portion  of  plaintiff's  briof  and 
ar.^unent  is  devoted  to  a  discussion  of  the  law  of  recoupiaent 
end  set-ofi'.      The  defenses  mised  by  defendnnt  vrore  confined 
solely  to  the  questlorts  of  payment,  accoird  and  oatlsfaotion, 
and  the  Statute  of  Limitations* 
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The  oourt  did  not  err  in  refusing  to  admit  in  evl- 
deno*  the  will  of  i.llzaboth  Onllagher.      .'•  have  examined  it 
and  Its  provisions  shed  no  li^ht  on  any  of  the   lasiies   in  this 
ease* 

Certain   inatniotions  rivor   In  "belialf  of  defendant  told 
the   Jvipy  that  the  burden  of  proof  is  upon  the  plaintiff  to  os- 
tahlish  his  orse  >y  a   oreponderanoe   of  the   evidence .      It   is 
insisted  that  the  hurden  of  proof  vma  on  the  defendant  to  estahliah 
payment  and  to   aubatantiate  his  plea  of  the   "tatute  of  Tlmlta- 
tlons.      .  laintiff's  sixth  and  seventh  instruotions  fully  informed 
the  Jury  that  in  pleading  the  Statute  of  '^.Imitations,   defendant 
assumed  the  burden  of  proof  and  oould  not  prevail  on  that  plea 
t[lthout  proving  It  by  the  greater  weight  of  the  evidence.      Other 
given  instruotions  on  the  question  of  payment  were  of  like 
import  and  were  properly  given. 

This  litigation  between  brothers-in-law  had  been 
preaented  to  p   ,Uxry  for  oonslderatlon,   and   the   J\iry  has  found 
the   issues  for  the  defendant.     The  oase  was  fairly  submitted 
on  both  the  law  and  the  facta,   ard  as  no  reversible  error  appears 
in  the  record,   the  Jxid^ent  of  the  trial  aourt  shnxxld  be  afriimed. 

Jiidgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of   the  Records   and   Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony   Whereof,  I  hereunto   set  my  hand   and  affix   the   seal   ol 

said  Appellate  Court,  at  Ottawa,  this day  of 

. in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv-- 


Clerk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


'^'il.  .1 


,;-a,>^^^  C^^-^l^tr 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


{  ^ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty^eight , 
within  and  for  the  Second  District  of  the  State  of  Illi/iois 
Present--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice 

Hon.  FRANKLIN  H.  BOGGS ,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice. 


JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


7969  46 


APPEAL  FROjT  the 

COUNTY  COURT    OF 

CARROLL  COUTTTY. 


The  People   of  the  State   of 
Illinois, 

Appellant, 

T, 

Robert  Peters, 

Appellee , 


JONES  P.J. 

This  is  a  "bastardy  prooeedings  in  whioh  the  jury  re- 
turned a  verdict  of  not  guil^r.   The  court  denied  the  motion  for 
a  new  trial  and  entered  Judgment  on  the  verdict. 

The  complaining  witness,  Edna  3iseraan,  on  January  1, 
1927,  was  ■between  seventeen  and  eigiteen  years  of  age.   On  the 
night  of  that  day  she  went  with  her  yoimger  sister,  Sadie  , 
and  the  latter' s  friend,  Ed  ^eger,  to  a  dance  at  Shannon 
in  Carroll  County  in  an  automobile.   The  father  of  the  com- 
plaining witness  was  a  farmer  whose  family  consisted  of  his  wife, 
and  several  children  other  than  Edna  and  Sadie.   The  defendant, 
Robert  Peters  and  Harold  Mitchell,  neighbor  farm  bo^,  went  to 
the  same  dance  in  a  car  operated  by  the  defendant.  During 
the  evening,  Boeger  asked  the  defendant  if  he  would  take  Edna 
home  in  his  car,  and  the  defendant  consented  to  do  it.  Ab,out 
eleven- thirty  o'clock  they  left  the  dance  hall,  Boeger  and 
Sadie  in  Boeger' s  car,  and  the  defendant  and  3dna  in  the  de- 
fendant's car.  All  started  for  the  home  of  Gus  Broaeier,  hus- 
band of  one  of  Edna's  older  sisters.   It  is  claimed  by  the 
defendant  that  Harold  'fitchell  was  in  the  car  with  him  and 
Edna  on  the  return  trip  and  that  they  stopped  at  Harold's 
house  to  let  him  out.  Mitchell  testified  that  the  defendant 
took  him  home  and  that  the  three  occupants  of  the  car  were  in 
the  front  seat.   This  testimony  is  contra^dicted  by  the  coa|ilain- 
ing  v/itness,  her  brother,  Arthur,  her  sister,  Sadie,  and  Boeger, 
who  is  now  Sadie's  husband. 

According  to  Edna's  testimony  she  and  the  defendant 
had  an  act  of  intercourse  during  the  trip  from  Shannon  to  her 


5i>  eaev 


3IIT  ^^lOSa  JAail/L 
10   THUOO  TIimOD 
.TTWtJOD  JJ05MAD 


,3lCJCtiIII 


,Ei9d-eS:  d-ierfofl 
ssII&qq^A. 


10^  rrolo'-ofn  exiJ   i)©iiTe.5  iiuoo  srffl      .i^Ijj:^   d-oxi  lo   ^oiiinav  b  lismxr^ 

.d-oii!i9V  9rl;t  no  c^aemsi^^u  ^eiedrce  JSna  I^iid-  wan  js 

,1  Yi-siTit-s^  no    .xxfimseiS  boBS   .ssend'iw  girlnlBlQCioo  silT 

Slid    nO      .9SJ3  lo  srrBsis  iissdrsis  i)rtB  needrtevae  nsswd-stf  bbw   ,VSei 

,  atiBg    ,i3;tei2  ^aaxuro^  leii  tiilm  d-new  erls  -^sXi  *Bild-   to  drtsln 

nonxxBriE  d-B  eoasL  b  od-   '.isg©^  J&iiT   fbaeltl  e'led-d-Bl   sxfd'  hue 

-ffic  0   Siid^  lo  T;9rfd-B'i   silT      .  slxcfomod-xrs  as  ai  ijdxixroD  IloirrsO  nl 

,  eliw  Bisi  lo  JBsd-siBnoo  -vUiffljax  aeoriw  lemiat  s  bbw  sBend-iw  snlnijalq 

.dTfBJbitslsJb  9rfT      .ei^Bc  X>/U3  BxtJbS  siBrii   isrid-o  aeiLltdo  Isibybb  toB 

od-   >tn9w   ,ipgO(f  nriBl  'locfrisisn   .IIsrlod-JiM  JbloisH  J6aa  B^s^fe^:  d-iecfoH 

aniioxl     .d-.nBi)n®!l:9l)  arid-  Y.cf  i)9d-jsi9qo  tbo  b  ni   9oxiBi)  ©hibb  sif* 

BXi5S  elBd   .5I.0-0W  9x1  1i   iasbiiQl&I)  aricf  iseifefi  T:s§8oa,  .sxiinevs   ed* 

^ijoph.     .a  oL  od-  Jbod-nssnoc  d-nB^xioleX'   eiid-  i)rrB   ,isti  Bid  nt   ©moxi 

i>n3  i938oa:    ,IIsxl   eoinsfi   si^d^   d-lsl  -^srid  ioolo'o   -\jd-T:ir(d--n:9-v-9ls 

-9Jb   8£fd^  ni   BxiJBE  1)iib  d-xrsi)/?©!©!)   grfd-  baa   ,aBo  s'lsgeoa  iti   9ii)J88 

-sirr:    ,'i9i9soia  Bxr-0  lo   eaoxf  srfd-  lol  bsttsie  Ilk      .ibo  a^&aBLaet 

am  \:(f  ^offliBlo  al  d-I      .aisd-Bie  'isMo  a'an^g  lo   eno  lo  isxiscf 

i>fc«  iHlxf  rid-±-w  1B0  arid-  xix   bbw  Ilsrfo^iW;  MoibH  tBxfd-  d-nBiiiiol©J5 

8'MoibR  is  S)Qq_q_oi8  "leiii   i&ii&  Mb  qlnd^  mcird-©i   stii  no   Ba£>3. 

tsxsIirrslQl)   ©rid-   d-Brid-  S)et'±t:faei   llQiioitll      ,tvo  aid  &el  o&   SBssod 

at   9iew  ISO   9xlJ  1c   ad-oeqx/ooo   ©eirid    srid    d-Bxid  Lub  emori  mxii  ^ooi 

-aii3i$coo   Sfid-  \6  bstotLfBtiaco   al  ->;noffiid-8sd-   sirfT      .d-B98  d-noil   @di 

,ies9oa  Mb   ,&lbBZ   .ladeia  lexf   ,ii:jdiik   ,i9ffd-oicf  treil   .eeexid-xw  arsJ: 

.MBcfsxTfl  e '  ©IfjBE  won  sx   oriw 
d-noBiislai  srid-   j5nB  srie  TSflotiid-Bsd-   s'sniiE  od-  gnlJb-ToooA. 
19x1   od-  aotmnti?.  moil  (jlid-   ©rid-  gnxixri)   ©siu-coied-ni   lo   d-oB  ns  b&d 


sister's,  l-trs.  Broraeier.   She  does  not  claim  that  they  ever 
had  intercourse  at  any  other  time.   The  distance  from  Shannon 
to  her  sister's  home  was  about  seven  miles  over  a  rough,  dirt 
road.  Edna  testified  that  they  were  about  forty-five  minutes 
in  making  the  trip,  including  ten  minutes'  stop  at  the  time  of 
the  intercourse.   There  is  no  evidence  indicating  that  the 
defendant  used  any  force  or  violence.   Sadie  and  Boeger  reached 
the  Bromeier  home  someti  le  before  the  defendant  Edna  arrived. 
The  course  taken  by  the  defendant  in  going  by  the  home  of 
Mitchell  was  longer  than  the  one  taken  by  Boeger. 

'.Then   the  defendant  and  the  complaining  witness  arrived 
at  Bromeier 's  home,  they  went  in  and  the  defendant  stayed  about 
ten  minutes,   iiidna  stayed  all  night.   She  calims  she  told  her 
sister,  Sadie,  what  had  happened,  and  showed  her  silk  stockings 
which  had  been  torn  at  the  knees.   She  did  not  tell  her  married 
sister,  her  mother,  or  any  other  member  of  her  family.   She 
testified  that  her  last  menstrual  period  was  about  December  15th, 
and  the  next  one  was  due  about  January  5th;  that  a  few  days 
after  January  5th  she  wrote  to  the  defendant  that  she  had 
something  to  tell  him.   Te  -nade  no  response  and  she  said 
that  she  again  wrote  him  sometime  after  Decoration  Day,  and 
that  he  made  no  reply.   The  defendant  testified  he  never  re- 
ceived either  communication.  A   child  was  bom  266  days  after 
the  alleged  a^t  of  intercourse. 

The  defendant  denied  having  sexual  relation  with  the 
complaining  witness  either  on  January  1,  1927  or  at  sm.j   other 
time.  He  further  denied  that  he  had  ever  kept  company  with 
her  on  any  other  occasion,  exdept  that  about  two  years  prior 
he  had  been  in  her  company  a  short  time  with  another  couple 
and  that  it  was  not  he,  but  a  young  man  by  the  name  of  Fay 
Zier,  who  payed  her  special  attention  at  that  time.   Several 
neighbors  and  acquaintances  testified  that  the  general 
reputation  of  the  complaining  witness  for  truth  and  veracity 
in  the  neighborhood  in  which  she  resided  v/as  bad. 
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^As  grounds  for  reversal,  It  is  urged  (1)  that  the  verdlot 
Is  against  the  manifest  weight  of  the  evidence,  and  (2) 
that  the  Court  gave  erroneous  instraotlons  on  behalf  of  the  de- 
fendant,  V/e  have  set  forth  the  substantial  parts  of  the  evidence . 
The  instructions  complained  of  are  the  fifth,  eighth,  and  ninth 
given  on  behalf  of  the  defendant.  No  instructions  -Yere  tendered 
by  the  People. 

The  fifth  instruction  told  the  ^ury  that  if  they  be- 
lieved from  the  evidence  that  the  complaining  witness  or  any 
other  witness  has  intentionally  sworn  falsely  as  to  any  material 
matter  in  this  oase,  and  such  witness  has  not  been  corroborated 
by  other  evidence  or  circumstances  in  evidence,  then  the  j\xry 
have  the  right  to  disregard  the  testimony  of  such  witness 
entirely.   This  instruction  should  not  have  mentioned  the 
complaining  wibiess.   -Towever,  it  was  not  directed  against  her 
alone,  but  included  all  other  witnesses  and  v/as  equally  applicable 
to  all.   She  was  the  only  witness  upon  whose  credibility  a  direct 
assault  was  made,  and  while  we  thini:  the  instruction  was  not 
carefully  drawn,  still,  under  the  record  in  this  case,  we  be- 
lieve whatever  error  It  contains,  worked  no  prejudice  against 
the  People  or  the  complaining  witness.   (Stevens  v.  People 
215  111.  593.) 

The  eighth  instruction  told  the  jury  that  they  are 
not  at  liberty  to  disregard  and  refuse  to  consider  the  testimony 
of  the  defendant;  that  under  the  law  he  Is  a  competent  witness 
in  his  own  behalf;  and  that  it  is  the  duty  of  the  jury,  under 
their  oaths,  to  give  the  testimony  of  the  defendant  In  this 
case  the  same  careful  consideration  that  they  give  the  testimony 
of  the  other  witnesses.   It  Is  the  law  that  a  defendant  Is  no 
longer  an  Incompetent  witness.   He  is  by  statute  made  competent 
to  testify  in  his  own  behalf  and  it  is  the  duty  of  the  jury  to 
give  his  testimony  fair  consideration  and  to  test  it  by  the  same 
rules  by  which  the  testimony  of  other  witnesses  are  tested.   The 
instruction  as  it  is  usually  framed  informs  the  jury  that  they 
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have  no  right  to  lisre^rd  the  testimony  of  the  defendant  aerely 
upon  the  ground  of  caprice  or  because  he  is  in  fact  the  de- 
fendant.  The  correctness  os  such  a  legal  statement  cannot  he 
questioned.   It  is  obvious  that  the  jury  ought  not  to  disregard 
the  testlmoily  of  a  witness,  siTiply  on  account  of  capricd 
or  because  he  is  a  defendant,  or  for  any  reason  v/hich  mi?-ht 
not  be  invoiced  against  other  witnesses.   The  fact  that  the 
expression  ordinarily  contained  in  instructions  of  this  character 
has  been  omitted  from  the  instruction  given  does  not  make  it 
erroneous.   So  far  as  \ve  are  concerned,  we  observe  no  good 
reason  why  such  an  instruction  should  be  ,3:iven  at  all.   The  law 
is  fixed  and  definite.   The  oom-ion  law  rule  disqualifying 
a  defendant  from  testifying  has  been  abolished.  He  now  has 
a  right  to  testify  in  his  own  behalf  and  to  have  his  testi- 
mony tested  by  the  same  rules  that  are  applied  to  other 
witnesses.   It  saems  to  us  that  the  instruction,  whether  in 
the  present  form  or  in  the  ordinary  form,  is  but  a  mere  state- 
ment of  an  abstract  proposition  of  lav/  and  would  better  be 
omitted. 

The  ninth  instruction  told  the  jury  that  both  the 
plaintiff  and  the  defendant  are  coipetent  vTitnesses  and  if  one 
swears  that  the  defendant  is  the  father  of  the  child,  and  the 
other  that  he  is  ngt,  then,  if  they  are  of  egu^l  credibility,  the 
one  offsets  the  other;  and  unless  further  evidence  given  b:'  other 
witnesses  for  the  People  or  circumstances  proven,  give  the  pre- 
ponderance for  the  plaintiff,  the  verdict  should  be  for  the 
defendant.   '^Vhile  this  instruction  does  not  quite  meet  with  our 
approval,  it  substantially  s  ates  a  oarrect  pirrposition  of  law, 
to-wit;  that  if  the  c omplaining  witness  and  the  defendant  are 
of  eciual  credibility,  and  the  testimony  of  the  complaining 
witness  is  off  set  by  that  of  the  defendant,  then,  unless 
the  testimony  of  the  oonplaining  witness  is  corroborated  by 
other  testimony  or  b;>  facts  and  circuinstances  in  evidence,  the 
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verdlct  must  "be  for  the  defendant.   This  is  but  another  form 
of  the  instruction  so  often  employed  which  tells  the  jury  that 
if  they  believe  the  evidence  is  eqxially  halanced  betv/een  the 
plaintiff  and  the  defendant,  they  must  find  for  the  defendant. 

The  facts  in  this  case  were  submitted  to  a  .jury  of 
twelve  men.   The  decision  very  largely  rested  upon  the  testimony 
of  the  interested  parties.   Their  testimony  was  in  direct 
conflict.   The  ,1uTy  does  not  appear  to  have  acted  from  preju- 
dice, bias  or  passion.   They  had  the  best  possible  opportunity 
to  judge  the  credibility  of  the  witness  and  the  weight  to 
be  given  to  their  testimony.   There  is  no  good  basis  for.  us  to 
say  that  their  finding  is  against  the  manifest  weight  of  the 
evidence.   The  instructions,  although  subject  to  some  just 
criticism,  were  not  prejudicial  to  the  complaining  witness  or  to 
the  People.   We  are  therefore  of  the  opinion  that  this  cause 
should  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and   the  keeper  of  the  Records   and   Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my   hand   and   affix   the   seal   o1 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty ^ 


Clerk  of  the  Appellate  Court 

(63761— 3M— 7-27) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fifth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  ryine  hundred  and  twenty-nine, 
within  and  for  the  Second  Districyt  of  the  State  of  Illinois: 
Pre3ent--The  Hon.  NORMAN  L.  JONES,  Presiding  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice, 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
I  uu  fcv  i3^v   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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DEE  ELIErr  DADY, 

appellant, 

TS 

API'EIL  FROM  THE 

RALPH  JOHN  MDY, 

CIRCUIT  COURT   OF  LAKE 
appellee, 

COUWTY, 

Ralph  John  Dady, 

\/'         Cross-Complainant, 

vs 
Bee  Ellen  Dady, 

Cross-Defendant   5-  appellant 


Jett,  J. 

This  cause  oonaes  here  on  an  appeal  by  Dee  Ellen  Dadj'- 
from  a  decree  of  the  Circuit  Court  of  lake  Goujity  disniissing  for 
want  of  equity  an  ori^^inal  1)111  for  separate  maintenance  and 
grantins  Ralph  John  Dady,  appellee,  a  divorce  on  a  cross-bill 
which  was  filed  by  him  based  on  desertion.   The  decree  provided 
that  Dee  Ullen  Dady  the  appellant  should  receive  3250.00  per 
month  for  the  care,  maintenance  and  sup  ort  of  herself  and  their 
children  and  the  use  of  a  dwelling  house  ovmed  by  appellee,  he  to 
pay  the  taxes  and  upkeep. 

The  record  shows  that  the  parties  to  this  proceeding 
were  married  on  Koveraber  9th,  1912.   They  separated  on  June  25th, 
1922.   Four  children  were  born  of  the  marriage,  three  of  -.vhom  are 
living.   Ralph  John  Dady  is  a  lawyer  and  has  been  practicing  about 
twenty-four  years;   has  been  states  attorney  of  Lsike  County;  has 
been  for  several  years  last  past  engaged  in  private  practice  and 
at  the  time  of  the  pendency  of  this  proceeding  ^vas  master  J.n 
chancery  of  the  Circuit  Court 
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On  February  19th,    1923/ Dee  Ellen  Dady  filed  her  "bill 
for  separate   maintenance    in   the   Girouit  Court   of  Lake  County. 
On  Febniary   2Cth,    1923,    Ralph  John  Dady,    the   appellee,    filed 
exceptions   to  certain  provisions   of  the  'bill  as  being  scandalous 
and  impertinent;      which  exceptions  were   sustained  on  March   19th, 
1923.      The  hill  was  not   amended  hut  was   stricken  from  the   docket 
on  ilaroh    Jth,    1927,    and  reinstanted   on    October   3rd,    1927.      Ho  lule 
was   entered  on   the   defendant  in  the   bill  for   separate   maintenance 
to   file   an  answer  and  no  answer  was   filed  until  Hovenber  18th,    1927 
which  answer  denied   the  material  allegations    of   the  bill   so   far  as 
the    q^uestion   of  whether  appellant  was   entitled   to    separate   maintenance 
was   concerned.      On   the   day  appellee    filed  his  ansv/er   leave  was 
obtained  by  him  to   file   a   cross  bill  v/hich  he   did  asking  for  a 
divorce    on  the   ground  of  desertion,    alleging  that  appellant  without 
Just   cause   deserted  him   on  June    25th,    1922, 

The  record  further  shows   that   on   '^^ovember  16th,    1927, 
before    the   said  ansv/er  and  cross-bill  were   filed  notice   was   ser^red 
on  appellee    that   on  TToveraber   18th,    1927,   appellant  would  move   that 
an   order  be   entered  directing   the   payment   to   her   of    1500.00  per 
month  alimony  and    !'.1,000.00   solicitor's   fees,    and  a   rjetition  for 
increase    of  alimony  and  for  solicitor's   fees  ^vas  accordingly  filed 
on  said  Inst  mentioned  date. 

The  record  further  discloses   that  beiore  the   petition 
for  an   increase   of  alimony  was   filed   counsel   for   the   appellant  wrote 
to  appellee    that  appellant  wanted  a  divorce   and   that  her   counsel 
would  like    to  have   a   conference   on  the    question   of  adjustment   of 
property  rights   and  her   terms  were    J500.00   per  month.      The   appellalit 
filed  a  demurrer  to   the   cross-bill  which  was  by  the  court   overruled, 
Answer  was    filed  by  the   appellant   to   the   cross-bill  and  replications 
were   filed   to  answers.      A   hearing  was  had  on  the   original  bill   for 
separate  maintenance,   the  answer  1he re to,    the    cross-bill  and   the 
answer  and   the   petition  for   increase    in  alimony  and   it  was  upon 
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this  hearing  that  the  decree  was  entered  as  alcove  indict' ted  and 
this  appeal  followed, 

A  numter  of  reasons  aro  assifrned  for  a  reversal  of 
the  decree.   The  principal  reasons  are  that  the  court  erred  in 
dismissing  the  original  hill  for  separate  maintenance  for  the 
want  of  equity  pnd  in  granting  a  decree  for  divorce  on  the  cross- 
bill,  "/e  "vill  first  consider  the  question  of  the  dismissing  of 
the  original  hill.   J\ppellant  in  her  "brief  says,  "The  story  as 
disclosed  hy  the  evidence  shows  that  the  parties  hereto  have 
quarreled  freq.uently  since  their  marriage  and  that  as  the  j^ears  of 
their  inarried  life  increased  these  Q.uarrels  hecame  iiore  frequent 
and  more  bitter.  *  *  *  *  *  The  undisputed  fact  remains  that  the 
home  of  these  parties  '.vas  far  from  being  a  center  of  love  and 
companionship."  Appellant's  testimony  discloses  her  frame  of  mind 
and  shows  that  she  was  dissatisfied  and  fault  finding.   She  testified 
that  early  in  their  married  life  appellee  refused  to  give  her  an 
allowance  but  gave  her  pin  money  from  time  to  time;   that  he  vvas 
cruel  and  unJcind;   that  if  they  ever  spoke  they  v/ere  Ci.\i3.rreling 
and  there  were  no  tender  words  exchanged  to  speak  of;   that  they 
began  quarreling  about  three  weeks  after  their  marriage;   that 
perhaps  there  would  be  a  lapse  of  a  week  or  several  weeks  but  that 
conditions  gradually  grew  worse;   that  they  started  quarreling 
about  mone:/  about  the  time  the  second  child  was  bom;   that  he  was 
too  close  on  money  matters;  that  they  had  an  argument  about  the 
first  dress  she  bought;   4hat  they  often  said  they  could  not  get 
along  together  at  all;   that  he  told  her  he  would  boss  his  Some; 
that  she  and  appellee  "just  seemed  like  two  electric  v/ires  tiiat 
were  crossed",  and  there  was  constant  confusion;   that  there 
see-ned  to  be  no  agreement  on  anything  or  any  subject;   that  they 
argued  back  and  forth  all  of  the  time  and  that  the  situation  was 
most  -unpleasant  and  disagreeable;   some  days  they  would  hardly 
speak  unless  it  v;as  absolutely  necessary;   that  he  refused 
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invltationa  to  dances;   that  they  lal  territle  arguientrj,  fighting 
and  quarreling  while  at  a  restaurant  at  dinner. 

It  is  quite  apparent  that  the  appellant  liad  and 
reflected  the  morbid  view  that  there  was  never  anything  pleasant 
about  their  married  life.   According  to  her  testimony  when  they 
were  married  neither  of  them  had  any  neans  to  speak  of  and  the 
furniture  v7ith  which  they  went  to  housekeeping  vas  bought  on 
payments.   If  this  be  true  he  was  obliged  to  be  eccnomioal.   ^^^'e  paid 
her  expenses  to  and  from  Oklahoma  tliree  or  four  times.   Tie  paid 
the  expenses  of  one  of  her  sisters  to  and  from  Oklahoma  three 
times  and  of  another  sister  one  time.   He  paid  the  expenses  of  two 
sisters  in  business  college  in  '7atikegan,  and  a  baby  sister  sta?/ed 
with  them  several  months.   She  says  that  in  December  19E5  he  gave 
her  :?100.00  extra  for  the  children's  Christmas  and  )20C.OO  for 
herself  for  a  coat  and  that  she  paid  the  entire  ,)300.00  on  a  fur 
coat  which  cost  ';345.00.  Taen   they  separated  appellant  was  being 
furnished  a  car  to  drive;   she  had  a  charge  account  at  :3:rshall 
Fields  and  Carson  Pieries;   that  she  was  the  owner  of  some  oil 
stock  \7hici"-  she  had  purchased  with  the  savings  he  had  furnished  her. 

llo  order  as  to  pay nent  of  alimony  was  entered  and  no 
motion  made  therefor,  until  July  2Bth,  19E4,  at  which  tirae  an 
order  was  entered  that  appellee  pay  ,:^250.00  a  month.   I'To  order  was 
ever  entered  that  appellee  pay  more  than  ySSO.OO  per  month  yet  in 
addition  to  these  items  he  paid  the  rent,  the  coal  bills  and  the 
bill  for  the  children'8  danding  and  music  lessons.   In  19ES  he  -aid 
to  or  for  appellant  and  the  children  the  sum  of  |^622.60.   In  1927 
up  to  December  17th  he  had  paid  out  for  appellant  and  the  children 
ii!3758.34.   On  August  25th,  1926,  at  the  recuest  of  appellant  and 
with  her  approval  appellee  bought  a  house  for  her  i^nd  the  children 
to  live  in  which  cost  him  approximately  *18,000.   rle  purchased 
for  such  house  furniture  costing  almost  ^4,000. 

V/e  have  inserted  these  facts  for  the  purpose  of  showing 
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the  attitu^de  of  appellee  towards  appellant  and  of  appellant  towards 
appellee.   As  we  understand  the  rule  'before  the  wife  is  entitled  to 
separate  raaintenanoe  she  mtist  "be  living  separate  and  apart  from  her 
hu3"band  without  fault  on  her  part.   The  wife  nust  show  not  only  that 
she  has  a  good  oauae  for  living  separate  and  apart  from  her  hsuband 
but  that  suah  livin^^  apart  was  without  f?ult  on  her  part.   Decker  vs 
Decker,  27  3  111.  300-304. 

If  the  wife's  misconduct  has  materially  induced  the 
cause  of  action  on  the  part  of  the  husband  upon  which  she  relies 
as  justifying  the  separation  it  is  not  '.'.'ithout  her  fruit.   Johnson 
vs  Johnson,  125  111.  510-515, 

In  view  of  what  is  disclosed  h   the  record  we  are  of  the 
opinion  that  the  complainant  in  the  orif^inal  bill  failed  to 
establish  the  fact  that  she  was  living;  separate  and  apart  from  her 
husband  vrithout  fault  on  her  part  and  that  the  court  did  not  err 
in  the  dismissing  of  the  original  bill. 

The  next  question  to  be  donSldered,  did  the  Chancellor 

err  in  granting  the  prayer  of  the  cross  bill  cf  appellee? 

The  cross  bill,  after  alleging  the  niarriage,  charges  that  on 

June  E5th,  1322,  appellant  wilfully  deserted  and  abandoned 

herself  from  the  appellee  without  any  reasonable  cause,  and  -without 

any  reasonable  cause,  has  ever  since  persisted,  and  still  persists 

in  siujh  desertion.   This  was  the  ultimate  fact  that  had  to  be 

proven,  and  all  other  facts  proven  were  -nerely  evidentiary  facts, 

going  to  prove  the  ultimate  facts. 

Only  ultimate  facts  need  be  alleged  in  a  pleading. 

Karcher  v.  Citizens  State  Bank,  183  111.  App.  49; 
Lavid  V.  'v7.  C.  R.  R.  Co.  54  111.  App.  636-642. 

To  the  cross  bill,  appellant  filed  a  general  demurrer, 

which  was  overruled;  appellant  then  filed  p.n   answer;  the  answer 

merely  denying  in  general  terms,  that  she  had  deserted  appellee, 

and  did  not  set  up  any  facts  showing  an  affirmative  defensex^to 

the  cross  bill,   lad  she  set  up  facts  showing  an  affirmative 

defense,  it  might  or  might  not  have  been  necessary  for  appellee 
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to   :iave   amended  his   oi'oss  iDill  so  as   to  anticipate   such  defense, 
but   this  was  not   the   case.      The  authorities   cited  hy  appellant 
hold  that  a  "bill   in  chancery  must  allege  every  fact  necessary 
to   the   relief  prayed  for,    are   not    in  point  arid  do   not   hold  that 
any  more    is  required   in  such  a  hill   than  tlie   pleading  of   the 
ultimate   facts.     Appellee,    in  support  of  his  cross  hill,   among  other 
things   testified   taat   on  the    evening  of  June   24th,    1922,    he   had 
finished   the   trial   of  what   is  icnown  as    the    "G-overnor  S:nall  Case"; 
that   during  the    evening  appellant   said  something  about  a  lady 
frisnd   of  hers  wanting  to  go    to  a   Tjarty;    that  he   told  appellant 
he  was   too   tired  and  was  exhausted;    that   he   had  been   in  the 
trial   of  the   case   five    or   six  weeks   and   did  r-ot   lilce    to  go   to 
any  dance   or  party;    that  after  supper  he   and  appellant  drove    to 
the   cemetery  v/here   his  mother  was  buried;    at   the   conetery  he   got 
out   of  the   car,    and  appellant  said   she  wanted  to   talce   a  drive; 
he   ur.derstood  she  v/as   coming  bsck;    that  he  went    into  the   cemetery 
and  cut  the   grass   from  his  mother's   grave,    that  he   finished   in 
about   three   Quarters   of  an  hour,    and  looked  for  appellant,    she   did 
not  come.      He  walked  ho.ne ,   a   distaoce    of  a   raile   and  a  h?.lf   or   tvTO 
miles;   he   got   to  his  home    shortly   after  dark,    t'aat  appellant;  i^s 
not  at  honie ;    that    the   children  and  rnaid  .iiad  gone    to  bed;    bhat   he 
sat  up  awhile   and  went   to  bed  about  10;00  F.'I.    and  went   to   sleep; 
that  he  was  awakened  bet'veen  12:00  !:iid-uight  and   1:00   o'clock, 
A.II.  ,   by  appellant  being   in   the   bed  rooni  undressing,    ?.nd  tliat  he 
said  "It   is   late    isn't   it?"   and  she   replied  "IT  o ,    it    is  early;" 
that   3he  undressed  r-.nd  he  asked  her  where   Lshe   had  been,    and  she 
didn't   tell  hira;    that   he   lay  there    in  bed  awhile  beside   her; 
that  he  coiold  not   sleep}  he   got  up  without  saying  anr/thing,    and 
put    on  his   bath  robe   and  went   into    the   front  room  and   switched 
on   the   light  and  lit   a  cigar  and  be -an  reading  the   paper;    that 
appellant  came    in  and   said  "I  want  an  understanding  with  you,    I 
want  you   to   get   out   of  here,    I  want  a   divorce."      That    in  response 
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thereto  he   said  "I  never  heard  so  much  about  divorce,   what  do  you 

want  of  a  diroroe?"     She  said  she  was  not  going  to   live  with  rae 

any  more;      "It   is  either  you  get   out   or   I   get   out,"    that   then  he 

said   "I'/hen  do  you  want  me    to  get   out?"   and  her  answer  was   "right 

now."     He  said  he   would  get  out  and  that  he   xirooeeded  to  get  his 

things   iind  took  thera   to    the  Icitohen,    and  then   took   them  to   the 

oar;    tliat   the  car  was  looJced;    that  he  v/ent   in  the  hoi.ise   and  asked 

her  for    the   key;    that   she   told  him   the  key  was  hy  the   clock,   he 

looked  end   oould  not   find   it;    she   said  he   could  not    take    the 

oar  and  he   said  he  '.vas.      TJiere  \ib.3  an   extra  key  which   they  kept 

in   the   dre333r,    he  started  lookin;^  for   that;    she   come  xip   to  the 

dreaaer   to   push  hia  away,    und  he    stuck   out   his  hand  biit  didn't 

hit  or  strike   her;    tliat  he  pushed  ^.er  hack  v/ith  his  hand,   and  that 

she  scratched  hoth  sides   of  his  face   so   that  the.  hlood  cgjne ,   and 

scratched  the  haclc  of  his  neck;    that  as   she  did  this  he    grshbed 

her  hy  the   wrist   or  arm,    and  kept  her  away  from  him;    that   -.'he 

then  came  at   him  t'jid  bit  him   in   the  face;    that  he   held  his   face 

back;    she   then  bit  him   on  the   hands,    he    pushed  her  back  and  she 

went   to   the   floor;    that  he    left  the   house   carrying  his   things 

out   to   the   garage;    that    the   car    .vs.s   locked;    he   rolled   it   out 

into   the    street,    'vhere,    by  near,s   of  a   decline,    he   mm  the   car 

in  front   of  his   fatlier's  home;     i',hat  lie    then   called  at   the   home   of 

Itr.   and  "^Irs.   Lirskine,    and  woke   thein;    his   father  was   temporarily 

stayirg  at  Gaga's  Lake.      That  :lcs,    Urskine    got   some  water 

and  v/ahed   the   blood  from  'lis  hands  o,nd  face;    I-ir.    Erskine   drove  appellee 

to   .There   appellee's   father   was   staying;    t}iat   the  marks  and 

scratches  were    on  appellees   face   for   the  better  part   of  a  week, 

and  that  he   stayed  av/ay  from   the   office    for  about  three   days; 

that  he   never  hit   or  st^'uok  appellant;    that  he  did  grab   her 

on  different   occasions    to    try   to  prevent  her   from  hitting  him. 

Appellee  was  corroborated  by  Lewis  P.  Erskine ,   who   is 
aged  about  65  years,    and   is  Ru'cliasing  /.gent  for   the  Board  of 
Education  of  '.Vaukegan,    vv-ho   testified  tliat  on  the   night  of  June 
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24th,  1922,  about  4:00  A.-T.  on  answering-  the  door-bell,  he 
saw  appellee  ir  the  door,  covered  vrith  hlood,  with  a  handker- 
chief saturated  with  hlood,  in  each  hand;  that  there  were 
scratches  on  the  face  of  appellee;  that  there  were  also  scratches 
on  the  haclc  of  his  neck  and  ears;  that  the  marZ-cs  on  t'ne  cheek 
hones  were  deeper  than  the  others. 

Appellee  v/as  also  corroborated  by  tho  witness  Arthur 
Bu2cley,  Corporation  counsel  of  V/aukef^an,  who  testified  that 
during  the  wee.'c  lollowinf  the  Small  trial,  he  saw  appellee 
on  the  street  in  an  automobile  talking  to  Mr.  Smith,  the 
State's  Attorney;  that  appellee's  face  on  both  sides  v/as  a 
mass  of  scars,  more  than  scrstches,  l\irrows  running  from 
his  temple  down,  lacerations  runjiing  practically  from  a 
point  even  vith  his  eye-brows  dovm  to  his  chees±s,  and  coming  down 
over  his  ohee;iL  ones. 

In  3'elation  to  ;7hat  took  iilace  at  the  home  of  tlie 
parties  to  this  proceeding  on  the  night  of  June  24-th,  1922,  the 
appellant  gave  her  version  of  the  transaction,  which  is   uits 
different  from  that  of  appellee,   '.'e  have  carofully  examined 
the  record  and  we  are  of  the  opinion  that  it  shtms  that 
appellee  conducted  himself  in  a  fit  and  proper  ms-nner,  and 
was  a  kind  indulgent  husband  towards  his  v^ifc  p^nd  family. 
That  he  was  estremely  liberal  in  furnishing  comforts  and 
necessities  to  his  \vife  and  children,  and  that  oh3 ,  on  the 
contrary,  was  dissatisfied,  discontenifced,  and  manifested  her 
discontent  in  many  ways;  that  on  the  day  that  ne  finally  left 
home,  and  previous  occasions,  she  imd  informed  her  husband 
she  wanted  a  divorce;  tnat  by  reason  of  her  conduct,  on  her 
part,  the  appellee  ^.-as  justified  in  leaving  when  he  did,  and  that 
his  leaving,  vmder  the  circumstances,  constituted  desertion  on 
her  part.  -The  spouse,  who,  ly   his  or  her  aot,  inte^i  tionally 
brings  the  cohabitation  to  an  end,  is  guilty  of  desertion. 
Hence  where  a  spouse  intentionally  brings  the  habitation  to  an 
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enl  "by  rais-conduot,   which  renders   the   oontimianoe   of  the 
martial  relations   so  unljearable ,   tWt  the   othsr  leaTes  the 
family  ho:ae ,    the   former,    and  not   the  latter,    is    the  deserter. 

19  Corpus  Juris  CI. 

In  Jolmson  vs   Johnson,    125    111.    510-515,    the   court 
said,    "If    the   husband  voluntarily  does   that  which  conpels   the  v/if e 
to   leave  him,    or    justifies  lier    in   so  doing,    the    infereroe   .^ay  be 
justly  drawn   that  he    intended   to   produce   that  result,    on  the 
faailiar  principle    that  saue    jen  visually  ,nean   to  produce   those 
results    vhich  naturally  and  legltioiately  flow  from  their 
actions.      And   if  he    so    intended,    her   leaving  him  would,    in 
the   case  put,   be   desertion   on  his   v^art,    and  not  by  the   '.vfo." 
The   saaie   rule   v.cu-.d  appely  to   the    -'.ife  under   the   same  circurastaiaces. 

It   is   insisted  ho\?ever,    by  the   appellant,    that   the 
absence    of  the  vrife   fi'oa  appellee,    pending  the   adjudication  of  the 
separate   aai  itonanoe   prooeedin,i;,    cannot   constitute   the   basis   of 
his   cross   desertion  chars^s.      Appellee    insists   that  the  recorcl 
shows   that   there  was   no   r3asonahle   gx'ound   for  filing  the  bill 
and   that   the   same  mis  not  filed  in  good  faifch,    and  that  when 
it  was  not,    as  a  matter   of  fact,    I'iled   in  good  fpith,    there    is 
no  presu:;iption  tliat   she  acted   in  t'ood  faith,   where   there  was 
no   foxmdation  for  her  action, 

'"as   the   separate    iiaintenano'-;   proceeding   instituted   in 
good  faith? 

ippellanb  filed  her  bill   for  separate  maintenance    on 
Febr-jary  18,    1923.      T'To   order  as   to   the   paynent   of  alimony  was 
applied   for  until  J\rae    23th,    1384,    at  -.Thich   tine   appellee  was 
ordered   to  pay  ISoO.OO   per  month. 

The   record  further  discloses   that   on  li.rch  3th,    1327, 
cause   vra.3   striolcen  fro:n  the   doolcet,    and  we.s  reinstated  on 
October  5rd,    1927.      ^^o   order  for   increase    in.  alimony  was  asked 
for  until  ITovember  18,    1927.      On  November  15th,    13  27,    appellant 
served  notice   that   on  November  18th,    1327,    she  would  asic,   not   for 
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a  hearing  or  disposition  of  her  "bill  for  separate  maintenance, 
but  for  ^sbOO.OO  per  month  temporary  alimony,  and  olOOO.OO 
solicitor's  fees;  that  "before  serving  this  notice  for  increase 
of  alimony,  r^uunsel  for  appellant,  wrote  appellee  that  appellant 
wanted  a  divorce;  that  such  cotmsel  would  like  a  conference 
on  the  adjustment  of  property  rip-hts,  and  that  appellant's 
terras  were  $500  per  month. 

It  will  be  noted  that  it  was  not  until  after  the  notice 
for  increase  in  alimony  b-ad  been  served  on  apioellee,  and 
the  letter  from  opposing  counsel  heid  been  received,  that  appellee 
filed  his  orovss  bill. 

Furthermore,  ■'jjider  the  rule,  all  that  the  appellant 
■r8.s   req.uired  to  allere  in  her  orif'inal  bill,  if  the  same 
was  brou^rht  in  frood  faith,  W8.,s  that  appellee  had,  without  .just 
cause,  deserted  her,  and  that  she,  without  fault  on  her  part, 
was  living  separste  and  apart  from  him. 

Instead  of  thiis  pleading,  she  filed  a  I: ill  of  scandalous 
and  impertinent  natter  to  vhich  exceptions  were  filed  and  sus- 
tained, of  which  rulin^r  she  makes  no  complaint. 

.7e  are  of  the  opi-nion  that  the  filing  of  her  bill  for 
separate  maintenance  -^'ras  not  so  much  on  aceo"iint  of  her  d93ire  to 
obtain  an  allowance  by  vsj   of  sepaTT.ts  maintenance,  as  it  was 
her  desire  to  inj-\ry  appellee,  and  to  subnect  hira  to  scandal 
and  ridicule  in  the  comriunity  where  he  was  "ino'wn.   In  view  of 
the  faots  as  we  understand  them,  the  chancellor  who  heard  the 
cause,  was  ,i\stifled  in  finding  appellants  suit  was  not  brought 
in  good  faith. 

The  cpse  of  '^i^ltenhof  vs  "altenhof,  44111.  .App.  135, 
is  relied  upon  by  appellant  in  support  of  her  contention 
that  in  the  absence  of  the  wife  from  appellee  padding  the 
adjudication  of  the  separate  raeintenance  proceeding,  cannot  con- 
stitute a  basis  of  appellee's  charges  as  set  forth  in  ±>iis 
cross  bill.   In  this  cause  the  court  merely  held  that  a  husband, 
having  filed  on  September  22,  1883,  a  bill  for  divorce,  which 
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was  dismissed  on  hearing,  on  November  19,  1884,  oould  not  in 
a  bill  filed  October  5*ih,  1886,  less  than  two  years  aft^r  the 
first  bill  was  dismissed,  urge  that  there  was  any  desertion,  while 
his  first  bill  was  pendi^ig:  the  court  saying  there  could  be  no 
presn.'nption  bhat  during  the  pendenoy  of  the  first  suit,  he  would 
have  received  her  had  she  returned,  and  that  it  was  not  incumbent 
upon  a  husband  or  a  '.7ife  to  resume  the  martial  relations  and 
duties  while  a  suit  for  divorce  is  in  progress.   The  rule  is,  that 
in  order  that  the  action  by  a  ^vife  for  a  divorce,  prevent  her 
seperation  fron  hlra  oonstitutiuip;  desertion,  her  action  must 
have  been  befpon  in  good  faith  and  there  is  no  pre  sumption  that 
she  acted  in  p-ood  faith,  vrhere  there  was  no  foundation  for 
her  action. 

In  Fusel  v.  Kusel ,  147  Gal.  52,  81  IPac .  xReporter 
297,  298,  the  Coiij't  said:   "The  proposition  contended  for  by  the 
defendant  is  that  it  is  not  desertion  for  one  spouse  to  live 
apart  from  the  other  while  an  action  for  a  divorce  is  pending 
between  thera.   '^^his  proposition  cannot  be  sustained  in  the 
broad  sense  in  which  it  is  :iade.   It  nay  be  admitted,  for  the 
purposes  of  the  cfse  only,  tliat  "/hero  a  v/ife,  in  Tood  fait"!-,  begins 
an  action  for  a  divorce  a^^inst  the  husband,  and  Immediately 
separates  herself  from  hiT.,  for  the  reason  thst  it  vjoulrl  not  be 
proper  for  her  to  live  with  him  while  she  was  prosecuting"  e^h  action 
ff4^  divorce  8/?ainst  hin,  such  separation  will  not  constitute 
desertion  within  the  meanin,"^  of  the  lav/,  although  in  fact  tSae  suit 
was  unfounded.   But  on  th§  other  hand,  it  will  not  be  contended, 
that  a  v/ife  who  intends  to  desert  her  husban'if  can,  with  that 
intent,  leave  his  rer.idence  snd  live  separate  from  him,  and  at 
the  same  time  destroy  the  effect  of  the  desertion  by  immediately 
beginning  an  unfounded  action  for  divorce  a.^^ainst  him.   The 
action  must  be  begun  in  good  faith  in  order  to  have  the  effect 
contended  for.  Under  the  facts  found  in  this  case,  there  can  be 
no  Tresujiix)tion  that  the  v/ife  acted  in  good  faith.   She  has  the 


-tt'n-r.uTr.e'i.T 


■  -"    SVBff 


■tM  insist 


'T  0001(1 


•32- 


burden  of  proving  that  fact.   The  ooTirt  expressly  finds  that 
there  'was  no  foundation  for  the  action;  that  there  had  been  no 
extreme  cruelty  i>;flicted  by  him  upon  her.***  We  cannot,  under  the 
particular  facts  found,  assurae  that  the  suit  of  the  defendant 
against  the  plaintiff  for  divorce  on  the  day  she  left  him,  was 
be,^un  in  good  faith.   The  finding  that  no  siich  cruelty  existed 
although  it  may  not  exlude  the  possibility  of  ohe  suit  having 
been  begrun  in  ,^ood  faith,  would  at  least  destroy  any  preaumption 
to  that  effect.   In  the  absence  of  /^ood  faith,  it  is  clear  that 
the  beginning  of  the  action  cannot  transforsn  a  causeless  abandon- 
ment of  the  martial  domicile  into  an  innocent  absence,  or  into  a 
separation,  bi-'oiight  about  throxigh  the  fault  of  the  Viusband. 
The  subserjuent  action  for  maintenance  could  have  no  effect  v/liatever 
upon  the  running  of  the  statutory  period  of  one  year  necessary  to 
ma^e  the  wife's  desertion  a  cause  of  divorce.   It  implies  a  belief 
on  her  part  that  he  had  deserted  her.   That  being  the  case,  there 
was  no  impropriety  in  her  returning  to  him  and  offering  to 
again  live  vrith  him.   If  he  accepted  the  offer,  there  would  be 
no  necessity  for  the  suit.   If  her  belief  was  a  mistaken  one, 
and  she  wag  herself  the  deserting  party,  her  action  for  main- 
tenance would  not  excuse  or  give  an  innocent  ehaz'acter  to  her 
continued  absence. 

In  VonBernuth  v.  VonBernuth,  76  II. J.  3quity  487, 
74  Ati.    700,  703,  the  Goui't  said:- 

"It  is  aanifest  that  some  portion  of  the  - ime  relied 
upon  by  the  husband  for  the  accrual  of  his  cause  of  action  was 
occupied  and  taKen  up  by  the  original  suit  brought  by  the  wife, 
that  is,  from  October  5,  1j08,  the  day  of  the  filing  of  her 
petition,  to  -larch  20,  1909,  the  day  on  v/hioh  the  husband  had 
a  rig.at  to  file  an  independent  petition.   It  7i?&s  so  held  in 
vi?eigel  V.  V/eigel,  63  ::.J.  Eq..  6/7,  5S  ^tl.  1123,  affirmed  65  '^.J. 
Bq..  398,  54  Atl.  11E5,  and  in  Jo^mson  v.  John9on,  65  IT. J.  Eq.,  606, 
56  Atl,  708.   If  this  rule  vverc  applied  to  this  case,  there 


-v^ 


Slid'  d-giilsss 


''i'lfsJ.    f-  -cd"  ne^-rf 


ttcl.+©i  srfd-  liaerf  9ri^ 


sefi  arl; 


ajJ^pSBrfjTB    «llli 


.ifj,:.   J^"v 


-firrecr^J&r: 


-13- 


wouia  be  a  considerable  reduction  from  the  time  during  which 
the  husband's  cause  of  action  was  in  procons  of  i.mturlng  and  his 
cross-petition  would  have  been  prematurel;'^  filed.   Ther-e  are 
many  cases  to  this  effect,  most  of  which  are  oollected  by  Vice 
Chancellor  G-ray  in  the  i/eigel  Case,   There  is  however,  an  exception 
to  this  rule  which  tVie  Vice  'JhancelLor  comments  upon  in  the 
'Veigel  Case  within  which  the  case  at  bar  clearly  comes,  and  that 
is  that  tho  petitioner  cannot  insist  upon  the  enforcement  of 
the  rule  in  a  case  in  which  it  ap^oears  to  the  court  that 
his  or  her  original  petition  was  filed  and  prosecuted  in  bad  faith. 
In  the  present  case  the  wife,  in  the  most  formal  and  solemn  manner 
forraulated  charges  oi  matrimonial  offenses  a^rsinst  her  husband, 
which  were  sufficient,  if  true,  to  nave  led  to  his  indictii'ent  and 
punishment  b:  the  criiaamal  courbs.   These  were  repeated  and 
enlarged  upon,  in  her  amended  petition,  and  again  referred  to  less 
virulently  in  the  replication  to  the  cross-petition.   One  would 
naturally  expect  tiiat  some  att  mpt  would  have  been  '^•ade  to 
substantiate  these  charges,  but  at  the  hearing  she  not  only 
abandons  her  own  attack,  bti.t  declines  to  proouce  any  evidence  by 
way  of  defo.nse  f-j.-'/alnst  the  attack  of  her  husband.   These  facts 
show  that  the  petition  of  the  wife  was  filed  and  prosecuted  in  bad 
faith,  and  that  srie  ought  not  bo  be  allowed  che  set  up  her  ovm 
delino^uencies  in  bar  of  her  husband's  right.'' 

In  view  of  the  state  of  the  record  vre  are  not  prepared 
to  say  that  the  coxirt  was  in  error  in  a.djudi eating  upon  the 
f  ac  lis  in  evidence,  relative  tc  the  original  bil]  ,  although  it 
was  dismissed  for  want  of  equity. 

It  will  be  remembered  tlia. t  the  hearing  was  had  en  the 
bill,  cross-bill  and  petition  for  increase  ir  alimony,  all  at 
one  time.   In  view  of  the  "u.earing  had  on  the  bill,  cross-bill    ^ 
and  petition  for  increase  in  alimony  we  are  of  the  opinion  that 
the  court  did  not  err  in  admitting  evidence  of  facts  subsequent 
to  the  separation  of  the  parties  as  is  contended  for  by  appellant. 
The  evidence  30inplained  of,  if,  for  no  othr^r  reason,  was  competent 
on  the  petition  for  increase  in  alimony. 
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The  chanoellor  saw  and  heard  the  witnesses  v/ho 
testified  in  this  cause.   The  rule  is  that  v.'hen  the  chanoellor 
sees  the  witnesses  and  hears  them  testify  end  the  evidence  is  con- 
flicting, the  decree  entered  hy  him  will  not  he  disturbed  upon  a 
question  of  fact  hy  en  appellate  tirbunal  unless  it  appears  that 
the  findings  of  fact  are  clearly  rnd  palpahly  wrong.   Oolumhia 
■^heatre  Amusement  Co.,  vs  Adsit,  211  Til.  122-125. 

After  an  ei^aminstion  of  the  I'ecord  we  are  of  the  opinion 
that  the  decree  of  the  Circxiit  Court  of  La]ce  County  should  be 
affirraed,  which  is  accordingly  done. 

Decree  affirmed. 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT  j  I,  JUSTUS  I,.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and   Seal  thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 

entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my   hand   and   affix   the   seal   ot 

said  Appellate  Court,  at  Ottawa,  this. day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twentv- 


Clcrk  of  the  Appellate  Court 

(53761— 3M— 7-27) 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held,  at  Ottawa,  on  Tuesday,  the  fifth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  twenty-nine, 
within  and  for  the  Second  District  of  tne  State  of^Illinois! 
Pre3ent--The  Hon.  NORMAN  L.  JONES,  Presiding  JusiJr^ . 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
Hon.  THOMAS  M.  JETT,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
FLOYD  S.  CLARK,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 
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General  TItunl)er  7  324. 


Agenda   3. 


THE    PEOPLE    OF   THE 
3TJ\T^    OF   ILLITTOIS 
EX  RiiL.    LISETi'A   BllU) , 
APPELLEE 

vs. 

f5HA7LES    TYISE,    JR. 


APPEIL  FROM  THE   COUNTY 
COUIIT   OF  PITTNAM  CCTJIITY. 


Jett,  J. 

This  is  a  prose'^utlon  "broiight  undGr  the  bastardir 
act  in  the  name  of  t'-^e  people  of  the  State  of  Illinois,  on 
the.  relation  of  Lisetta  Bird,  in  "irhioili.  she,  the  said  Lisetta 
Bird,  in  her  coraplaint  filed  -Tune  19,  19??G,  ciiarged  Charles 
Tyler,  Jr.  the  appellant,  with  being  the  father  of  her  hastard 
child. 

To  the  complaint,  tho  appellant  entered  a  plea 
of  not  guilty.  A   ,jnry  trial  ^ms  had  on  July  20th,  192.6, 
and  the  appellant  ',vas  forx).d  to  he  the  father  of  the  child  of 
Lisetta  Bir(3.   An  appeal  was  prosecuted  to  this  court,  a.nd  the 
judgment  v^ns  reversed  and  the  cau.pe  remanded  on  acco^mo  of 
erroneous  instructions  ,Tiven  on  the  part  of  the  people. 
{People  \TQ.    T;-ler,  243  111.  App.  537).  A   remanding  order 
was  filed  and  another  -fciial  had  on  Fehmar;/  7th,  1928. 

On  the  second  trial  the  jury  returned  a  verdict 
finding  the  appellant  jtailty  of  being  the  father  of  the  child 
to  which  Lisetta  Bird  had  jciven  hirth. 

A   motion  for  a,  nerr   trial  was  entered,  denied  and 
Judgment  rendered  on  the  verdict,  for  the  sum  of  )1100.00, 
being  :^200.00  for  the  first  year  after  the  hirth  of  the  child, 
which  wJis  "oorn  ;Tay  16,  1926,  and  )100.00  for  each  year  for 
nine  years  after  said  first  year,  the  pa^nnents  to  be  made  as 
follows:   )300.00  'lay  16th,  1928,  and  •.25.00  on  the  16th  of 
August,  TJovember,  February  and  liiay  of  each  year  after  Ila^f  16, 
1928.   Appellant  prosecutes  this  appeal. 
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It  will  not  1)6  necessary  to  make  a  detailed 
statement   o±    the   faabs  at   this    time,    as   one  will  "be    found   in   the 
opinion  proyiowaly  filed  in   tiig  Of^a  e. 

It    is   firat   iMsisted   that   the   -/erliot    of  the 
Jury   is  a^jainst  the  manifest  w^ifht  of  the   evidenca.      In  our 
former '  opinion  v?e  did  not  discuss  the    avidence   at  any  lenf^th, 
or  express  any  view   of   its  weight.      The   reversal  was  not  upon 
the   insufficiency  of  the  evidence,      Tivo   juries  have  passed  upon 
the    q.ae3tion3   of  fact   involved    in   t  lis   procetding.      They  found 
against  appelJant    in  each   instance.  > 

;'v'e   have    iiivestigo.ted   the    record  and    .ve  are  not 
prepared   to   say   that   the    jury  was  -.lot  authorized   to  return 
the   verdict   they  did,    '^:j  -..vhioh   they   found   the  appellant   to 
he   the    father   of  the   child   in   sirjestion. 

It   is  also  txrged  tliat  th3   State's  .Attorney,    in 
his  argument   to    the    .jai'y,    made   .prejudicial  reaarlis,      "'e   hB,ve 
examined  the   remarics   complained  of,    and  we   do  not  bslieve 
that   the   appellant  v/as  prejudiced  thcrety. 

Criticism   is  Kiade    of  the   people's   instructions 
IJos.    3  and   6.      These   inotruetiois   suhstantially  cciiply  with 
the  view  we  expressed   in  our  former  opinion,    and  V7e  are   now  of 
the    opinion   that   the   case    is  \7ithout   nuh^tantial   er?.''or,    and 
should  he  affiraed.      The    judgment   of   the    Ooionty  CJo^jirt   of  Tutnan 
Coanty  Ti-ill  therefore  ho   affirned. 

JiidgmBint  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  ]  I,  JUSTUS  I,.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set  my   hand   and   affix  the   seal   ot 

said  AppeUate  Court,  at  Ottawa,  this- day  of 

in  the  year  of  our  Lord  one  thousand 


nine  hundred  and  twciity-- 


Clcrk  of  the  Appellate  Court 

(53761— 3M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

]  f       / 

Begun  and  belt  at  Ottawa,!  on  Tuesday,  the  second  day  of  October,  in 

I  I 

tbe  year  c^f  our  Lord  ohe  thousand  nine  hundred  and  twenty-eight, 

within  and.  for  tbe  Seopnd  District  of  the  Stat^  of  Illinois:' 

Pre3ent--Tbe  Hon.  NORMAN  A.  JONES,  Presiding  Justice. 

Hon.  FRANKLIH  H.  BOGGS ,  Justice. 

Hon.  THOMAS  M.  JETT,  Justice.' 

JUSTUS  L.  JOI^SON,  Clerk.  ^  (^ 

FLOYD  S.  CLARk,  Sheriff. 

\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
Mr,D   ■>  iqoc   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


I:   Yf-''-  j^ 


GEHERAL  mTICB^H   7954. 

DAVIS-WATKTTS  DAIEYI-IAIT'S 
I.1ANTJFAG TURING-  COiQ'ANY, 
A   CORPORA"^! ON. 


APPELUNT 


VS. 


WILLI  A  JT  0HIHA7F.R   OOMPAFV-, 
A   CORPORATIOK. 

APi-SLLEE 


Agenda  21, 


APPEAL  FROM  CITY  COURT 
OF  AUEORA,    laWE 
COUTVTTY. 


Jett,  J, 

This  suit  was  institatsd  by  Davis- '.'atkins 
Dairyman's  Ltanuf ao tui' ing  Company,  appellant,  in  the  City 
Court  of  the  City  of  i\urora,  in  l.'ane  County,  area  ins  t  William 
Ohlhaver  Company,  appellee,  to  recover  for  three  3ixty-c[uart 
progress,  Direct  iJxpansion,  Motor  driven  ice  cream  freezers, 
that  were  sold  by  the  appellant  to  the  appellee.  A   trial  was 
had  by  the  court  without  the  intervention  of  a  jury;  jTidgment 
was  rendered  in  favor  of  appellant,  plaintiff  below,  for  )908.30, 
and  this  appeal  is  prosecuted  by  appellant  because  it  insists 
that  said  ,iudgment  is  for  too  small  an  anount. 

For  the  purpose  of  this  opinion  we  will  call 
appellant  plaintiff,  and  appellee,  defendant.   The  suit  was 
originally  brought  on  an  open  account,  the  plaintiff  claiming 
to  be  due  it  -;1245.81,  T>ut  on  the  trial  of  the  cau'^e 
the  amount  sued  for  vms  increased  '1>000.00,  representing  three 
notes  due  and  unpaid,  raaicing  the  total  amount  sued  foi*  by  the 
plaintiff,  >ip224o.81. 

This  suit  is  one  in  assumpsit  nnd  the  declaration 
consists  of  a  nuraber  of  counts.   To  the  declaration  the  defendant 
pleaded  the  general  issue,  with  notice  of  special  matters  in 
deftnae .   The  special  matters  of  defense  relied  upon  are,  (1) 
that  the  order  and  contract  entered  into  by  the  plaintiff  and 
defendant,  provides  that  the  ice  cream  free^.ers  should  be 
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installed  and   i.nit   in   operation  "by   the   plaintiff,    that   the 
freezers   were  never  propoerly  or  correctly  installed,    and    tliat  as 
a  resulb   of  the    failtu'S   to  properly  and   coiTectly   ij&tall  the 
froozera,    the   defendant  vma  put   to  a  loss   of  several  hundred  dollars 
by  way   of  meohanical   labor,    same   hcing   the  money  paid  hy  the 
defendant  on  the   ordei'  of  the  plcintii'f,    to  the   niechanics  selected 
by  plaintiff  to   install    the   fi'cczovs',      (2),    that   the  contract 
provides    that    the   plaintiff  should  liave   cliarge    of   installing  snd 
furnishing  tlie   .aec'iT^ics    to    install   ths    free^^ers,    and   thf  t  by 
reason  of  the    failui-e   of  the  freezers    to  "be    correctly  and  properly 
installed,    the   oiit-piit  oi  defendant's  factory  was  so  materially 
decreased  diiring  a  period  of  two   years  that  the   defendant  suffered 
the   loss   of  large '  su-ucj   of  :noney   in    u:ie    sale   of    ;.co    cream;    (3), •frith 
the   old  %q^uipment,    defcnda-at  was  ablij    to   produce   a  hatch   of  cream 
in  about   six  rainutos,    hut  with    the   nevj  freezei's   installed,    it  was 
impossible    to   produce   oreara  in  les.3    fcjiau    thirty  to   f oi'ty-f ivo 
minutes,    to   the   great  loss   of   the  defendant;      (4),    that  h/  reason 
of  the   length  of    fcitiie    that   it  was  reouired   to  produce    the    ice   cream, 
by   the  use   of  freezers   in  c^uection,    ^ne    -jreara  vib.^.   of  an    inferior 
qualiby,    and  h;/  rea30n   t.ierecf   the   defendant   vras   groatly  damaged; 
(5)    by  reason  of    liho   defective   oreotion   of  said  frojzers,    it 
recLuired  an  excessive   amount   of  power  to   oporato,    and   theoperate 
them  ai;  all,    it  became  necessary   to  shut  down   othsr  parts   of   the 
plant   of  the  defendant  while   the  freezers  were  being  operated, 
suoh  as  making  ice   and  naintaining  a   sufficiently  low  temperature 
in  the   cold  sTiorage   room,    as  a   result   of  which  defendant  was 
obliged  to  and  did  make   large   purchases   of   ice   during  1922,    19E3, 
and  1924,    sustaining  thereby  a   lotis   of    ''i8,5CC.OO   resulting   from  the 
defeoiiive   erection   of  s:^id  freezers;      (6),    had  s-^.id  freezers   been 
]properly  erected,    the  yield   of   ice   cream  therefrom  v/ould  have 
been  tv^ice   as  i;iuoh  as   the   rav/  material  used,   but  by  reason   of  the 
negligent  roamier,    said  isechanic   designated  by  plaintiff,    erected 
said  freezers,    they  co\ild  not  be  laade    to  produce   an   over  plus   of 
more    than   sixty  per  cent,    and  because ■ thereof ,    defendant  was 
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greatly  damaged.   On  the  trial  it  was  agreed  that  the  items  were 
delivered  and  that  the  prioe  was  as  provided  in  the  contract, 
and  that  the  three  notes,  ag-regating  ,)1,000.00  were  unpaid. 

The  guestion  to  oe  determined  is  whether  or  not  the 
defendant  established  its  right  to  reooupement?  '2he   principal 
contention  of  the  plain\/iff  is  that  the  coart  improperly/ 
construed  the  oontrac^t  under  which  the  ice  cream  freezers  in 
questions  were  purchased  from  the  plaintiff  "by  the  defendant; 
that  the  evidence  is  insufficient  to  sustain  a  set-off  or 
recoupaent,  snd  that  the  court  erred  in  holding  propositions  of 
law  on  tne  part  of  the  defendant. 

Tkfa  part  of  the  contract  over  which  the  controversy 
arises  is  as  follows  :-''i'.'hen  informed  "o^a  seller  of  their  need, 
purchaser  will  promptly  furnish  power  and  all  connections  for 
and  with  power,  millc,  heat,  steam,  water  and  sevver  to  sfid  raachinery; 
and  all  fittings,  appliances,  attachments,  structures  and  prepara- 
tions necessary  to  erect;,  set  and  operate  said  machinery  at 
purchasers  cost;  and  when  sach  ax'e  ready,  purchaser  will  employ, 
when  needed,  a  mechanic,  designated  by  seller  to  direct  the  erection 
of  said  jnachiaery,  ab  j)12.00  per  eight  hour  day,  and  traveling  and 
living  expenses,  payable  to  said  mechanic  weekly.   V/ithin  five 
days  after  seller  notifies  purchaser  that  said  machinery  is  ready 
to  operate,  purchaser  will  pay  seller  oalance  due,  as  per  terms 
thereon." 

The  plaintiff  insists  that  the  mechanic  who  erected 
and  installed  tjie  freezers,  was  defendant's  servant,  even  though 
he  was  designated  by  the  plaincirf,  and  that  plaintiff,  was 
therefore,  not  liable  for  damages  or  loss  sustained  "bj   the 
defendant  on  account  of  his  failure  to  erect  or  install  the 
freezers  in  a  proper  and  workiaanlike  maimer.  ^ 

The  record  discloses  that  the  plaintiff,  not  only 
reserved  in  the  contract  itself,  the  a-L.thority  of  designating 
and  choosing  the  erecting  Mechanic,  but  insisted  that  the  job 
required  a  responsible  mechanic,  and  unless  he  was  Xurnished 
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from  its  en^iineerlng  department,  results  could  not  be  g;uaranteed. 
So  far  as  disolosed  by  the  record,  the  defendant,  not  only  had 
no  power  of  selecting  the  raeolianio,  hnt  no  supervision  or 
oontrol  over  details  of  the  work. 

It  genras  to  be  the  idea  of  the  plaintiff  that 
whet-  or  or  not  the  ^e^'hanio  operated  efficiently,  was  immaterial, 
This  contention  Is  contrary  to  the  -irovigions  of  the?  contract, 
in  which  it  is  provided  that  "v/ithin  five  days  after  seller 
notifies  purchaser  that  -naehlnery  is  ready  to  operate,  the 
purchaser  will  pay  balance  due,  as  pev    berris  herain,"  ond  also  that 
when  informed  hy  the  seller  of  its  need,  the  p;iroha3er  virould 
promptly  furnish  power,  fittings,  attanhnents,  and  everything 
necessary  to  erect,  set  and  operate  said  ns.ohinery.   V/e  think 
that  under  the  provisions  of  the  contract,  it  was  clearly  contem- 
plated that  the  freesers  v/ere  not  only  to  be  erected  and  installed, 
but  were  to  actually  operate,  and  of  course  that  necess?rily 
includes  proper  and  efficient  operation. 

riot  only  the  wording  of  the  contract  itself,  but 
the  constructiovi ,  as  the  evidence  shows,  placed  upon  the  asireement 
by  the  parties  themselves,  constituted  the  erecting  mechanic  the 
servant  of  the  plaintiff,  for  v/hose  acts  it  vras  responsible. 

Is  the  evidence  sufficient  to  s"ustain  the  recoupment 
allowed  the  defendant?  Althoiipli  the  defendant  had  been  in  the 
business  of  manufacturing  ice  cream,  for  many  years,  and  had  built 
up  a  large  trade  amounting  to  one  hundred  thousand  dollars,  gross, 
per  year,  its  freezers  ".'ere  operated  by  neans  of  what  is  i^nown  as 
the  brine  system,  and  it  was  desirous  of  installing  the  most  effi- 
cient machi'iery  to  increase  its  out-put. 

On  JgTiuary  31,  1922,  defendant  entered  into  the  con- 
tract in  Question,  to  piirchase  three  of  plaintiff's  freezers,  and 
pursuant  to  the  right  reserved  in  the  agreeaient,  plaintiff 
selected  and  designated  a  mec)ianic  to  erect  snd.   install  them,  who 
entered  upon  the  erecting  shortly  after  they  were  delivered. 
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Frora  that  time  until  the  month  of  August,  1922,  a  period  of 
almost  six  months,  the  mechanio  was  on  tie  joh,  trying  to  erect 
and  oonneot  them  so  they  would  run  eflicieuGly;  for  this  time 
and  labor  at  vl2.00  per  day,  the  defendant  paid  a  total  of 
$1337.52,  upon  orders  issued  from  time  to  time,  hy  the  plaintiff, 
notwithstanding  the  great  length  of  time  expended,  neither  the 
oriffinal  mechanic  nor  otners  sent  to  the  factory  of  defendant,  by 
plaintiff,  could  maJce  the  fi-eezera  operate  ./ith  any  degree  of 
success.   They  requii-ed  from  fifteen  minutos  to  iu\   hour  to 
freeze  a  batch  of  raw  material,  the  tiuie  increasing  vith  each 
batch,  as  a  consequence  tne  ice  crsara  was  spongy  e.nd  was  of  an 
inferior  q^uality. 

Furthermore,  it  rs'.iuired  more  power  to  operate 
the  new  freei^ers,  and  it  v/as  necessary  while  they  were  being  run, 
to  shut  do"wn  defendant's  ice  .making  machiiier;;  and  coldoLorage 
room.   Beiore  the  freezers  vnsre   p'at   in  its  f ac  L-ory  oij-arated  as  a 
unit,  and  its  brine  freezers  oiily  reuuired  aLoat  seven  rainutes 
to  produce  ice  cream.   rhls  condition  continued  until  the  year 
19  24,  and  despite  the  freq.uent  demands  of  the  defendant  of  the 
plaintiff  that  it  taice  the  freezers  out,  and  restore  defendant's 
old  ones,  such  demands  were  met  with  oroiuises  to  uiake  tiiem  inin 
right.   In  1924,  after  all  efforts,  and  lose  of  time  and  money, 
an  enf^ineer  happened  aa.ong  and  inspected  the  "hoo.c-u2/'  of  the 
freea-irs  -e3?e  ,  and  discovered  that  the  a  a-Qonia  v.as  nob  being 
properly  converted  inoo  \/"apor  beca-oae  of  a  trap  in  bhe  pipes  by 
which  the  freez.ers  v/ere  connected  to  the  compressors.   .Ml  that 
he  had  to  do  was  to  remove  the  trap,  then  the  trouble  disappeared; 
the  freezers  operated  perfectly,  producing  good  ice  cream  in  six 
minutes. 

After  an  examination  of  oiie  record  v/e  have  reached 
the  conclusion  that  the  freezers  did  not  operate  as  efficiently 
as  they  anould,  and  biiat  they  caused  :,ne  defendant  considerable 
loss  and  damage;  that  the  record  also  lisjloses  that  t^ie  reason 
for  the  inefficiency  of  tlxe  freezers  was  due  to  defective  v.'orkmanship 
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in   their   installation;    that   tho   contract   of  sale   provided   that  when 
the  machines  were  ready  to  be   installed,    the  purohaser  wovild 
oausQ  a  meohanic   of  plaintiff's  selection   to  superintend  the   work. 
This  part   of  the  ocntract  was   eoraplled  with,      ilaintlff   sent  a  man 
to   the   (lofenolant,    end   in  his  work   in   installin^^  the   freezers,   he 
inofficiontly  and  unskilfully  pernitted  the   hend  or  ciorve   to 
exist   in   the   Rmr.onia  pipe;    the    effect  was   to   create   s    trap    in   the 
pipe,    and   ■chis   retarded   the    freezinr  solution -to   sxich  an  ertenf 
that   it   took  rauch  more    time    than  wrs    oridi/.narilj'"  necessapTr   to 
manufacture   ice   crcau.      The  defect  was  discovered  and  remedied; 
thereafter  the   at- chines  v.orlced  with  proper  cfficioncj. 

In   concluaion,   we   are    of  the   opinion   that   the 
court's  holiins^s    on  the   propositions   of  law,   were  accurate,    and 
that  the   recoupiaeiit  he   allowed  v/as    jnst.  and  fair-, 

Therefore  the    judgment  of  the   City  Court  of   Aurora 
will  he  affirraed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DISTRICT  1  I,  JUSTUS  I..  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above 
entitled  cause,  of  record  in  my  office. 

In  Testimony   Whereof,  I  hereunto   set  my   hand   and   affix   the   seal   ot 

said  Appellate  Court,  at  Ottawa,  this ^^f    r^ day  of 

/?:  a  ''^■^_' . in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty-.    ^ '  '■''  ^ -C- 


Clerk  of  i]ie  Appellate  Court 
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General  No.  8229  Aseiuia  No.  22 

APRIL  TP:BM,  a.  D.  1928 
Clara  L.  Jansson,  Appellee. 


^^--j,^  ^lEHAUS  PJ. 


H.  Fred  Jansseii,  Apijellant. 
'(ffl^Saiiii-aiiiou. 


Ill  this  case  an  appeal  is  prosecuted  from  .jud.n- 
ment  rendered  in  the  circuit  court  of  San,namon  coun- 
ty in  favor  of  the  appellee,  Clara  L.  Janssen,  a,t>aiast 
the  apijellant,  H.  Fred  Janssen,  for  the  sum  of 
$2896.20.  The  question  presented  for  review  is  the 
lesral  propriety  of  the  court's  action  in  rendering-  the 
.judgment.  And  it  is  insisted  hy  the  appellant,  that  the 
appellee  had  no  legal  xight  to  recovery  upon  the  prom- 
issory' note  which  is  the  basis  of  the  suit,  because  the 
same  note  was  involved  in  a  previous  suit  between  the 
parties  and  was  a  part  of  the  .iudgment  rendered  tliere- 
in  against  the  appellant .  The  .iudgment  referred  to 
was  affirmed  by  this  court  on  appeal.  Janssen  v.  Jans- 
sen 235  PI.  App.  630.  But  it  is  aiDparent,  from  the  rec- 
ord in  this  case;  and  from  the  opinion  of  this  couri 
in  the  case  affirmed,  that  the  note  here  involved  was 
not  included  in  the  previous  .iudgment  I'endered  against 
the  appellant.  The  opinion  in  the  previous  case  is 
clear  on  this 
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point.  And  it  sets  forth  the  matters  involved  in  tluu 

case  as  follows: 

"This  suit  in  assumpsit  was  conmienced  in  the 
Circuit  Court  of  Sangamon  county  by  the  appellee 
Clara  L.  Janssen  against  lier  husband,  H.  Fred  Jans- 
sen,  the  ajjijellant.  A  recovery  is  sought  on  three 
promissory  notes  l)y  the  appellant,  and  delivered  to 
the  appellee,  which  are  dated  December  9,  1918.  The 
notes  are  pa.vable  to  the  order  of  the  appellee;  one  note 
for  $1000.00  is  payable  six  months  after  date;  anothei 
note  for  $1000.00  is  payable  eighteen  months  after 
date;  and  one  note  for  two  thousand  dollars  is  pay- 
able two  years  anti  six  montiis  after  ilate.  All  the  notes 
draw  interest  at  the  rate  of  five  per  coMit  iier  annum 
payable  semi-annually.  The  defens(>  of  the  appellant 
is  embodied  in  a  special  plea,  which  alleges  that  the 
notes  were  given  to  the  appellee  without  any  good  or 
valuable  consideration;  that  the  notes  referred  to  were 
given  to  the  api)ellee  at  her  request  after  her  return 
from  divers  sanitariums  and  hospitals,  kept  and  main- 
tained for  the  treatment  of  persons  suffering  from  in- 
sanity, and  mental  and  nervous  disorders,  where  the 
appeilee  had  recently  before  that  time  been  undei 
treatment  for  such  mental  and  nervous  disorders,  and 
from  which,  in  tlie  .iudgment  of  appellant,  she  was 
still  suffering,  and  had  not  fuUv  recovered;  and  the 
a))pellant  in  an  endeavor  to  alleviate  her  suffering  an(l 
better  her  physical,  nervous  and  mental  condition,  ami 
believing,  that  the  giving  of  said  notes,  would  so  alle\- 
iate  her  said  suffering,  and  better  her  physical,  ner- 
vous and  mental  condition  gave  tlie  same  to  the  ap- 
pellee. A  trial  by  jui-y  resulted  in  a  verdict  for  the  a))- 
pellee,  fixing  her  damages  at  $24'25.00." 

And  in  this  state  of  the  record,  it  was  not  error  for 
the  trial  court  to  refuse  to  hold  the  propositions  of  law 
requested  by  the  appellant;  and  the  .iiidgment  herein 
was  properly  rendei-ed  against  tlie  aiiixdlant. 

The  .iudgment  is  affirmed. 
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General  No .  8232  Afceuda  No .  25 

APRIL  TEEM,  A.  U.  1928 

A.  E.  Sattcrlee,  Administrator  of  the  Estate  of  Kath- 

n"ii  E.  Satterlce,  Deceased,  Av)pellaiit. 

vs. 

Cliicaso  &  Eastern  Illinois  Railway  Conijiany, 

Appellee.  . 

Api^eal  from  Montgomery. 

NIEHAUS,  PJ. 

This  snit  was  bronsht  aj;ainst  the  Chicago  & 
Eastern  Illinois  Railway  Company,  the  appellee  herein, 
in  the  circnit  court  of  Montgomery  county,  by  the  ap- 
pellant, A.  E.  Satterlee,  as  achninistrator  of  the  Es- 
tate of  Kathryn  E.  Satterlee,  deceased,  for  the  bene- 
fit of  the  next  of  kin  of  the  deceased,  to  recover  dam- 
ages for  the  pecuniary  loss  alleged  to  have  been  suf- 
fered by  the  next  of  kin  in  the  death  of  the  deceased, 
caused  bj-  the  alleged  wrong-ful  acts  of  the  appellee's 
emploj^ees  in  the  operation  of  one  of  its  i)assenger 
train . 

The  record  discloses,  that  the  deceased  was  killed 
in  a  collision  of  an  autmobile  in  which  she  was  riding 
with  a  passenger  train  of  the  ajjpellee  on  the  Costa 
crossing  located  near  the  corporate  limits  of  the  vil- 
lage of  Coalton  on  December  28,  1925.  The  evidence 
shows  that  the  deceased,  Katliryn  E.  Satterlee,  a  girl 
about  14  j'ears  of  age,  was  riding  in  a  Foril  touring 
car,  which  was  driven  by  her  sister-in-law,  Anne  Eliza 
Satterlee,  along  the  public  highway  toward  the  cross- 
ing in 
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question;  and  that  as  the  car  reached  the  crossin.e;  in 
the  afternoon  of  the  day  mentioned,  it  was  goin^-  at  a 
slow  rate  of  speed;  but  it  did  not  stop  or  pause  as  it 
approached  the  crossing;  and  as  the  car  reached  the 
crossing-  the  fast  passenger  train  of  the  appellee,  run- 
ning on  the  west  bound  track  of  the  railroad  struck 
the  Ford  touring  car  and  resulted  in  the  death  of  the 
deceased . 

There  was  a  trial  by  jury;  at  the  close  of  all 
the  evidence  on  motion  of  the  appellee,  the  court  di- 
rected the  jury  to  find  the  appellee  not  guilt}'.  This 
action  of  the  court  is  assigned  as  error,  and  constitutes 
the  only  question  ju'esented  for  review. 

Appellant's  declaration  in  the  first  count,  charges 
general  negligence  in  the  operation  of  the  train  in 
question.  In  the  second  count,  it  charges  that  the  ap- 
pellee was  guilty  of  negligence  in  the  operation  of 
the  train  because  of  "  obstnictions  caused  by  other 
locomotive  engines  and  cars  then  and  there  on  the 
tracks  and  at  and  near  the  crossing  aforesaid,  and  b}' 
reason  of  certain  large  telegraph  ijoles  with  numerous 
arms  placed  thereon  at  and  near  the  ground,  on  which 
cross  arms  were  large  cables  and  guys,  and  by  reason 
of  a  certain  hedge  fence  permitted  by  the  appellee  to 
grow  upon  the  west  boundar}'  line  of  its  right 
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of  way,  and  by  reason  of  a  certain  turn  or  bend  of  said 
railroad  and  tracks  south  of  said  hig-liway,  and  by  rea- 
son of  the  fact  that  the  said  railroad  at  a  certain  dis- 
tance south  of  said  crossin.n'  was  situated  on  a  srado 
four  feet  in  heig-ht  above  the  level  of  the  ground,  that 
persons  approachins'  said  crossino-  could  not  see  the 
approach  of  appellee 's  passeng-er  train . ' '  The  third 
count  charo'es,  that  the  appellee  was  mnuins'  its  trains 
"without  niaintainins'  on  said  locomotive  any  person 
or  persons  in  a  position  to  observe  persons  approach- 
ins  said  crossin.s  from  the  west . ' '  The  fourth  count 
charges,  "that  it  became  and  was  the  duty  of  the  ap- 
pellee to  the  public  and  to  the  deceased,  if  it  left  said 
crossing-  open  for  traffic  without  a  flag  man  and  with- 
out gates,  not  to  wilfulh'  and  wantonly  operate  its 
said  engine  across  said  crossing  at  an  unreasonable 
rate  of  speed;  and  that  it  fui'ther  became  and  was  the 
duty  of  the  appellee  not  to  wilfully  and  wantonly  cause 
its  locomotive  engine  to  approach  said  crossing,  with- 
out maintaining  thereon  a  person  or  persons  in  posi- 
tion to  obseiwe  persons  approaching  said  crossing  from 
the  west,  and  it  further  became  the  duty  of  the  appel- 
lee not  to  wilfulb'  and  wantonly  strike  its  locomotive 
engine  against  any  person  or  persons  going  upon  said 
crossing,  yet  the  appellee  disregarding  his  duty  in 
that  behalf,  did  wil- 
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fulh'  and  \yaiitoiil3-  by  its  servants  neolioeiitly  wilfully 
and  wantonly  operate  said  locomotive  engine  across 
said  public  highway  in  a  northwesterly  direction  at  a 
hio'h  unreasonable  and  danoerous  rate  of  speed,  to-wit 
75  miles  an  hour,  and  did  then  and  there  wilfully  andi 
wantonly  fail  and  refuse  to  maintain  on  said  engine 
a  person  or  persons  in  position  to  obsei-^-e  persons  ap- 
proachino^  said  crossins,-  from  the  west,  and  without 
maintaining'  a  flagman  or  gates  for  the  safety  of  per- 
sons approaching  or  going  u]3on  said  crossing  from  the 
west . ' ' 

There  are  no  facts  a\'erred  in  the  declaration  from 
which  wilfullness  of  wantonness  in  causing  the  collis- 
ion of  the  train  with  the  touring  car  in  question,  could 
be  inferred;  and  there  is  no  evidence  in  the  record 
which  tends  to  show  that  the  appellee's  servants  in 
charge  of  the  running  of  the  train  in  question  were 
operating  the  train  wilfullj'  or  wantonly  to  cause  the 
train  to  collide  with  the  touring  car.  Bums  v.  Chicago 
&  Alton  R.  R.  Co,  229  111.  App.  170.  It  is  true,  that 
the  appellee  was  operating  the  train  without  'main- 
taining on  the  locomotive  engine,  a  person  or  persons 
in  position  to  obser^'e  persons  approaching  the  cross- 
ing in  question  from  the  west;'  and  ^^^thout  maintain- 
ing a  flagman  or  gate  at  the  crossing;  but  no  such  legal 
duty  rested  upon  the  appellee  to  do  so;  and  the  failure 
to  do  so  therefore  did  not  give  the  appellant  a  right  to 
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recover  on  that  sToiuid.  Opp  v.  Pryor  194  111.  538; 
ViUage  of  Atwood  v.  C.  I.  &  W.  R.  R.  Co.  311  111. 
425;  Commerce  Com.  v.  Omphigent  Township  3"2(i  111. 
65;  C.  &  A.  R.  R.  Co.  V.  Sanders  55  111.  Ayii).  87;  C. 
B.  &  Q.  R  .R.  Co.  V.  Manay  55  111.  App.  588. 

None  of  the  matters  cliarg'ed  as  negli^-ence  in  the 
second  count  considered  separately  or  aito.i^ether  con- 
stituted a  legal  ground  for  recovery  against  the  ap- 
pellee. C.  &  A.  R.  R.  Co.  V.  Pearson  184  111.  386; 
Williams  V.  Penn.  R.  R.  Co.  235  HI.  App.  49. 

The  rate  of  speed  at  which  the  evidence  shows  the 
train  in  question,  (so-called  'fast  passenger  train,') 
was  running,  namely  65  miles  an  hour,  was  obviously 
not  unreasonable  or  excessive,  inasmuch  as  the  crossing 
in  question  was  outside  of  the  corporate  limits  of  the 
village  of  Coalton;  and  there  was  no  regulation  of  the 
Illinois  Commerce  Commission,  limiting  the  speed  of 
trains  at  the  crossing  in  question.  The  running  of  the 
train  at  the  rate  of  speed  referred  to  at  the  crossing 
under  these  circumstances  cannot  be  considered  negli- 
gence. It  was  not  the  appellee's  duty,  or  the  duty  of 
its  servants  in  charge  of  the  operation  of  the  train,  to 
stop  the  train  or  slow  it  down  before  reaching  the 
crossing;  nor  to  look  out  for  the  s'afetj'  of  travelers 
along  the  public  highway;  but  the  duty  to 
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exercise  due  care  rests  upon  all  persons  traveling-  alons 
the  public  highway  when  approaching-  a  railroad  cross- 
ing; and  in  the  exercise  of  that  care  to  stop,  look  and 
listen  for  approaching  trains.  Newell  v.  C.  C.  &  St. 
L.  R'y  Co.  261  111.  505;  Williams  v.  Penn  R.  R.  Co. 
supra.  There  is  no  evidence  in  the  record  -whicli  tends 
to  show  a  breacli  of  any  duty  to  the  public  or  to  the 
deceased  by  the  appellee  or  its  servants  in  the  opera- 
tion of  the  passenger  train  across  the  crossing-  in  ques- 
tion. And  hence  there  is  no  legal  ground  for  recovery 
shown  by  the  evidence.  The  court  therefore  properly 
directed  the  jury  to  find  the  appellee  not  guilty.  Judg- 
ment is  affirmed. 

Judgment  affirmed. 
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STATE   OF   ILLINOIS 


\ 


Y    APPELLATE  COURT 

/      5:0URTtH     ^^....KESTRICT 
OpTOBBR      ^RIvI,        A.D.    1926. 


/ 


TERM  ro.  2.\  3. 


GEO?:'" 


UD"^IG, 
Appellee, 


Lr' 


vum 


VSi 

ELIA  E.  BURGESS,  et  al, 
Appellant. 

BARRY,  P.  J. 


AGEOTA  NO.  7. 

APPE.!lL  FROI'  TIIS  CIRCUIT 
COURT  OF  FRAIICLIF  COTOTTY. 


Appellee  filed  a  bill  to  foreclose  a  certain 
mortgage  for  -^2500.00  dated  ivpril  25,  19E4,  and  falling  due 
in  three  years  from  date  with  interest  at  1%   per  annum, 
payable  semiannually.  The  note  and  mortgage  were  executed 
to  the  Benton  State  Baiik  and  the  note  was  endorsed  to 
appellee  without  recourse.  At  the  tims  of  the  execution  of 
the  note  and  mortgage  Q,uincy  E.   Burgess,  Jr.,  a  minor,  owned 
an  undivided  one-fifth  (l/5)  inter&st  in  the  land  and  the 
bill  avers  that  the  guerdian  of  said  minor  filed  a  petition 
in  the  Counter  Court  for  leave  to  mortgage  the  interest  of 
said  minor  and  that  the  said  county  court  entered  an  order 
granting  such  leave  and  the  guardian  joined  in  the  said 
mortgage. 

The  defendants  to  the  bill  filed  a  plea  to 
the  jurisdiction  of  the  court  avering  that  the  mortgage 
could  not  be  foreclosed  except  in  the  county  court,  etc. 
Appellants  contend  that  the  court  erred  in  not  sustaining 
that  plea.   The  abstract  does  not  show  that  appellants  asked 
that  the  plea  be  set  down  for  hearing  or  that  the  court 
ruled  thereon.   It  is  admitted,  however,  that  the  court  held 
that  the  mortgage  was  invalid  and  void  as  to  the  said  minor 
and  the  bill  of  complaint  was  for  that  reason  dismissed  as 


1. 


to  the  minor.   There  is  nothing,  therefore  in  the  con- 
tention that  the  plea  to  the  jurisdiction  was  a  bar  to 
the  action.   The  abstract  shows  that  the  defendants  to  the 
bill  filed  an  answer  without  asking  the  court  to  determine 
the  sufficiency  of  the  plea. 

Appellants  contend  that  as  the  coupon  note 
for  tiis  interest  was  not  ondorsed  the  decree  should  not  have 
included  the  aiiount  of  that  note,  087.50.   ^^e  are  of  the 
opinion  thot  the  endorsement  of  the  principal  note  carried 
with  it  the  note  for  the  interest  which  was  unpaid. 

Appellants  insist  that  as  there  was  nothing 
said  in  the  bill  about  the  allowance  of  a  solicitor's  fee 
for  the  foreclosure  of  the  mortgage  and  no  proof  was 
offered  as  to  the  reasonableness  of  the  fee,  the  court 
erred  in  allowing  a  solicitor's  fee  of  |200.00.   They  say 
that  the  mortgage  provides  for  a  reasonable  solicitor's  fee 
and  that  before  the  court  could  make  any  allov;ance  in  that 
regard  the  bill  should  ask  for  it  and  the  proof  should  show 
that  the  fee  allov/ed  was  reasonable. 

The  abstract  does  not  show  the  prevision  of 
the  mortgcge  as  to  the  allo7;aii0e  of  a  solicitor's  fee.   The 
mortgage  was  made  a  part  of  the  bill  of  complaint  and  the 
bill  prays  that  an  accouiit  may  be  taken  by  or  under  the 
direction  of  the  court  and  that  the  defendants  be  decreed 
to  pay  the  complainant  whatever  sum  shall  appear  to  be 
due  him  upon  the  taking  of  said  account,  etc.  Under  such  a 
bill,  we  have  held  that  a  solicitor's  fee  may  bo  allowed 
the  complainant  without  a  specific  request  for  such  allov;ance; 
Dates  vs.  "'instanley,  53  App,  623;   Burke  vs.  Donovan,  60 
App.  241-247;   Knight  vs.  Heafer,  79  App.  375. 

The  abstract  must  be  sufficient  to  present 
every  error  relied  upon  as  the  court  v/ill  not  search  the 
record  to  find  errors  not  disclosed  by  the  abstract;   People 
vs.  Paul,  167  App.  557;   People  vs.  Armour,  307  111.  234. 

2. 


The  rulings  of  the  trial  court  are  presumed  to  be  according 
to  the  law  and  the  evidence  and  litigants  contending  that 
error  hss  been  committed  should  make  the  error  appear  in 
the  "bptract.   In  the  case  at  bar  the  abstract  does  not  set 
out  the  orcvision  oi  tl.e  mortgage  pertaining  to  the  alloTzance 
cl'   eolJcitoiH  fees.   In  the  absence  of  such  a  sho-jing  the 
ccur  .,  will  presume  that  the  mortgage  contains  a  provision 
fixing  the  solicitor's  fee  at  the  amount  determined  by  the 
court.  "There  a  specific  amount  is  provided  for  it  is 
unnecessary  to  produce  further  evidence  as  to  its  reasonable- 
ness, Dorn  vs.  Ross,  177  111.  225. 

Appellants  contend  that  the  decree  is  contrary 
to  the  evidence.  After  this  loan  was  arranged  for  and 
before  the  money  was  paid  over  the  Logan  State  Bank  pro- 
cured a  judgment  by  confession  against  Slla  E.  Burgess  for 
$3,002.90  and  costs  of  suit.   Th:. t  judgment  was  assigned 
to  appellee.  Ilrs,  Burgess  then  executed  another  note  and 
mortgage  to  the  Benton  State  Bank  for  :^i2800.00  which  was 
endorsed  to  Gustavo  Ludv/ig.   It  took  all  of  the  $2500.00 
mortgage  and  a  part  of  the  ^2800. 00  mortgage  to  satisfy  the 
judgment  of  the  Logan  State  Bank  against  J.Irs.  Burgess.   She 
testified  when  she  got  the  check  for  the  balance  of  the 
§2800,00  mortgage  she  knew  that  the  rest  of  the  money  had 
been  paid  on  that  judgment.   That  matter  was  adjusted  in 
June  1924  and  she  afterwards  paid  the  interest  on  both 
loans  for  two  and  a  half  years  and  at  the  time  of  the  filing 
of  this  suit  she  had  not  paic  the  last  semi-annual  interest 
coupon  on  each  of  the  loans,   ""'e  are  of  the  opinion  that  at 
the  time  of  the  closing  of  these  loans  she  knew  and  under- 
stood thr:t  the  judgment  taken  by  the  Logan  State  Bank  was 
to  be  paid  out  of  these  loans.   ".Te  would  not  be  warranted 
in  holding  that  the  decree  is  contrary  to  the  law  and  the 
evidence. 

3. 


TERM  NO.  2. 

■  The  same  questions  uere  raised  in  Gustave 
Ludv:i3  vs.  Ella  E.  Burgess,  et  al.  Term  No.  3.  Ag.  No.  8. 
For  tliG  reasons  above  st?.ted  the  decree  in  each  of  these 
cDses  io  affirmed. 

AFEIRIIED, 
Not  to  be  reported  in  full. 
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fTA!|E     OF      ILLINOIS 

i^l4^A^.X   COURT  %^^^^3j^^u.T 

-._^  -*_^  "fOJUTH  DISTRICT  OF  11UIN:« 

FOURTH  DISTHICT 

,.      D.    1928. 

AGElviDA  NO.    22. 


0C!50BER     T^RIi, 


BERTFL.  DRESSEL,    et   al, 

Appellants, 


VS. 

L.    R.    1;G  KIJ^rLEY", 


ii.ppclleo. 


•   3' 


appillIL  froi'  the  circuit 
court  of  st.  clvir  com-ttt. 


BiiRRY,  P.  J.-  ^■^ppcll-nts  filed  -.  bill  to  rcstr-in  the 
oroction  of  r.  cert- in  building  on  the  property  of  c-.ppclleo. 
They  say  th-.t  they  contended  in  the  tri-l  court  that 
appellee  r;as  viol-' ting  an  ordinance  of  the  City  of 
Belleville  -.vhich  prohibits  the  erection  of  T7oodcn  or 
fr-jne  buildings  rithin  the  fire  limits.  The  court  entered 
a  decree  dismissing  the  bill  for  rant  of  equity. 

Jippell-nts  contend  that  in  the  erection  of 
the  building  appellee  -,-,s  violating  that  portion  of  the 
ordinance  , hich  is  in  substance:  -  That  any  -oodcn  structure 
exceeding  ten  feet  deep,  ten  feet  long  and  ten  feet  high 
cannot  bo  constructed,  enlarged,  or  placed  rrithin  the  fire 
limits  of  said  city  if  it  is  cither  of  -aood  or  frame  con- 
struction, except,  hovrever  that  a  fr-jne  or  roodcn  structure 
covered  rith  corrug-.tcd  iron,  stucco  or  like  material  and 
roofed  -:ith  rubbcroid  or  other  fire-proof  roofing  of  a  size 
not  to  e::ceod  trrelve  feet  deep,  fourteen  feet  long  and 
ta-clve  feet  high  may  be  erected,  if  the  material  and  con- 
struction of  said  structure  are  approved  by  the  fire  warden. 
It  is  apparent  that  the  portion  of ''the  ordinance  relied 


1. 


TJERII  NO.  7. 

upon  portr.ins  to  the  erection  of  o.  building  uithin  the  fire 
limits  of  tlic  city,   xi.ppellr.nts  neither  r.verred  nor  proved 
th-.t  tlie  lot  upon  '.Thich  appellee  -cs   erecting  the  building 
vns  -.-ithin  the  fire  limits.   Neither  is  there  averment  nor 
proof  that  the  City  of  Belleville  had  established  fire 
limits.   The  burden  -.vas  upon  appellants  to  sho-.;  that  appellee 
-7as  erecting  a  building  v.-ithin  the  fire  limits  uhich  "as  pro- 
hibited by  th^   ordinance  in  question.   In  the  state  of  tho 
record  the  court  did  not  err  in  disraissiag  the  bill  for 
rrant  of  cquitjr  and  the  decree  is  affirmed. 

Not  to  be  reported  in  full. 


STATE  OF  ILLINOIS 
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FOURTH  DISTRICT 
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TERI,I  NO.  16. 


GEORGE  ALBRECHT,  et  al, 

Plaintiffs  in  Error, 
VS. 
AUGUST  LOHSE,  et  al, 

Defendant  in  Error, 


AGEIIDA  NO.    1. 

ERROR   TO   THE   CIRCUIT 
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BARRY,   P.    J. 

Plaintiffs  in  error  filed  a  declaration  in 
assumpsit  against  defendants  in  error  in  which  they  averred 
that  they  were  the  owners  of  a  tract  of  timber  land  in 
Madison  county  and  had  entered  into  a  contract  with 
defendant  in  error  August  Lohse,  who  was  the  owner  of  a 
circular  saw  and  saw-mill  apparatus,  and  that  in  and  by  said 
contract  the  said  Lohse  agreed  to  saw  into  various  lengths 
all  the  timber  on  said  land  for  a  certain  consideration; 
that  Nichols  Shepard  Company,,  the  other  defendant  in  error, 
was  the  primary  cause  of  the  said  Lohse  refusing  to  carry 
out  his  said  contract  because  of  certain  slanderous  statejueats 
which  the  said  Nichols  Shepard  Company  made  against  the 
plaintiffs  in  error,  and  each  of  them,  to  the  said  Lohse, 
therein  stating  that  they,  the  plaintiffs  in  error,  and  each 
of  them,  were  not  responsible  parties,  thereby  meaning  to 
say  that  they  and  each  of  them  could  not  be  trusted;  that 
by  means  thereof  the  said  Lohse  failed  and  refused  to  saw  the 
said  timber  as  he  had,  in  his  said  agreement,  agreed  to  do, 
and  thereby  plaintiffs  in  error  suffered  the  loss  of  certain 
profits,  to  their  damage  in  the  sum  of  $750,00,  etc, 

A  demurrer  was  interposed  on  the  ground  that 
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an  alleged  cause  of  action  based  upon  tort  is  joined  v/ith 
one  based  on  contract;  that  the  declaration  is  bad  for 
duplicity;   that  the  avcrmonts  are  vague,  indefinite  and 
uncertain  and  that  the  declaration  does  not  state  a  joint 
cause  of  action  against  the  defendants  in  error.   The 
Court  sustained  the  demurrer  and  plaintiffs  in  error  having 
elected  to  stand  by  their  demurrer,  judgment  was  rendered 
against  them  in  bar  of  the  action  and  for  costs. 

The  court  did  not  err  in  its  ruling  on  the 
demurrer.   The  declaration  does  not  state  a  joint  cause  of 
action  against  the  defendants  in  error.  According  to  the 
averments  Lohse  had  made  a  contract  with  plaintiffs  in 
error  Trhich  he  refused  to  perform.   The  other  defendant  in 
error  was  not  a  party  to  the  contract  and  in  order  to 
recover  damages  from  that  party  it  vrculd  be  necessary  to 
aver  and  prove  that  it  had  maliciously  caused  Lohse  to 
breach  his  contract  with  plaintiffs  in  error.   The  declaration 
socks  a  recovery  against  Lohse  for  a  breach  of  contract 
while  the  remedy,  if  any,  against  Nichols  Shepard  Company 
is  for  the  commission  of  a  tort. 

If  suit  had  been  brought  against  Nichols 
Shopard  Company,  alone,  the  averments  of  the  declaration 
vrould  be  wholly  insufficient.   In  such  an  actJcn  it  would  be 
necessary  to  aver  and  prove  that  the  Nichols  Shepard  Company 
maliciously  interfered  with  an  existing  ccntract  between 
Lohse  and  plaintiffs  in  error.  Malice,  in  its  legal  sense, 
means  a  wrongful  act  done  intentionally,  v/ithcut  just  cause 
or  excuse;   the  willful  violation  of  a  known  right,  London 
Guarantee  Co.,  vs.  Hern,  206  111,  493,   To  render  one  liable 
for  preventing  the  performance  of  a  contract  he  must  have 
had  knowledge  of  it,  McGurke  vs.  Crononv;ctt,  199  Mass,  257, 
19  L.  R.  A,  (N.S.)  561,   It  is  very  generally  recognized  that 
there  are  many  circumstances  T;here,  if  one  honestly  gives  a 
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an  alleged  cause  of  action  based  upon  tort  is  joined  vrith 
one  based  on  contract;  that  the  declaration  is  bad  for 
duplicity;   that  the  averments  are  vague,  indefinite  and 
uncertain  and  that  the  declaration  does  not  state  a  joint 
cause  of  action  against  the  defendants  in  error.   The 
Court  sustained  the  demurrer  and  plaintiffs  in  error  having 
elected  to  stand  by  their  demurrer,  judgment  was  rendered 
against  them  in  bar  of  the  action  and  for  costs. 

The  court  did  not  err  in  its  ruling  on  the 
demurrer.   The  declaration  does  not  state  a  joint  cause  of 
action  against  the  defendants  in  error.  According  to  the 
averments  Lohse  had  made  a  contract  with  plaintiffs  in 
error  Trhich  he  refused  to  perform.   The  other  defendant  in 
error  was  not  a  party  to  the  contract  and  in  order  to 
recover  damages  from  that  party  it  vrculd  be  necessary  to 
aver  and  prove  that  it  had  maliciously  caused  Lohse  to 
breach  his  contract  v/ith  plaintiffs  in  error.   The  declaration 
socks  a  recovery  against  Lohse  for  a  breach  of  contract 
v/hilo  the  remedy,  if  any,  against  Nichols  Shepard  Company 
is  for  the  commission  cf  a  tort. 

If  suit  had  been  brought  against  Nichols 
Shepard  Company,  alone,  the  averments  of  the  declaration 
vrould  be  wholly  insufficient.   In  such  an  act.' en  it  would  be 
necessary  to  aver  and  prove  that  the  Nichols  Shepard  Company 
maliciously  interfered  with  an  existing  contract  between 
Lohse  and  plaintiffs  in  error.  Malice,  in  its  legal  sense, 
means  a  wrongful  act  done  intentionally,  v/ithout  just  cause 
or  excuse;   the  willful  violation  of  a  known  right,  London 
Guarantee  Co.,  vs.  Horn,  206  111.  493.   To  render  one  liable 
for  preventing  the  performance  cf  a  contract  ho  must  have 
had  knowledge  of  it,  McGurke  vs.  Crcncnvrctt,  199  IJass,  257, 
19  L.  R.  A.  (N.S.)  561,   It  is  very  generally  recognized  that 
there  are  many  circumstances  T;here,  if  one  honestly  gives  a 
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party  to  a  contract  advice  -nhich,  if  followed,  will 
necessarily  cause  a  breach  of  contract,  or  in  other  ways, 
in  good  faith,  induces  a  breach  of  a  contract  to  which  he 
is  not  a  party,  he  does  not  render  himself  liable  therefor, 
15  R.  C.  L.  57. 

The  Court  properly  sustained  the  demurrer 
and  rendered  judgment  in  favor  of  defendants  in  error.  The 
judgment  is  affirmed. 

AJTIEMED. 

Not  to  be  reported  in  full. 
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.'iPPEAL  FROM  THE  CIRCUIT 
COURT   OF  FAYETTE  COUITTT. 


Bi.RRY,   P.    J.- 

Hcnry  A,  Gk^rkon  t.-^.s  adjudged  ?.  b-^.nkrupt  on 
April  21,  1926,  :.ppcllcc  'v.s  o.ppointod  trustee  in  b-'.nk- 
ruptcy  .-^.nd  filed  this  suit  to  recover  a  prGfcrence.   The 
bill  r-^cs   frrjned  -ritii  n.   double   aspect;   to  recover  ton 
sh-'.rcs  of  the  c".pit",l  stock  of  the  F':'.rners  -^.nd  Mcrchc.nts 
StP.te  B-.nk  "lleged  to  have  be^n  recioved  by  s'^.id  bank  through 
its  president  frora  th'^  bankrupt  on  January  11,   1926,  as 
collateral  security  for  an  existing  debt  then  oiring  by  the 
said  banl'crupt  to  s^.id  b-.nk;  and  in  the  altern^-^tive  to  re- 
cover si^l214,56  received  by  said  b-.nlc  on  the  d-y  in  question 
as  a  payment  of  the  said  o::istin2  indebtedness  aforesaid. 
The  cause  rras  he^.rd  in  open  court  and  a  decree  rendered  to 
tho  effect  that  appellants  should  deliver  to  appellee  the 
said  capital  stock  -.nd  all  dividends  doclarod  thcrv^on  since 
the  date  of  tho  transfer. 

The  b'.nkrupt  aas  a  stockholder,  direcotr  and 
vice  president  of  the  Farriers  and  Merchants  State  Banlc  on 
January  11,  1S26,  and  for  several  j^oars  prior  thereto.   The 
record  discloses  that  on  tho  d-.te  aforesaid  his  property  Tias 
rorth  about  ^58,000.00  and  his  li-.bilities  '"ere  uoro  than 
\^   |50,000»00»  He  aas  indebted  to  the  s'.id  banl-r  in  the  suii  of 
$4800,00  for  several  years  prior  to  January?-  11,  1926  and  his 
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note  fhcrofor  T7ns  roncrcd  from  time  to  time,  the  interest 
being  pnid  but  the  principal  remained  the  same,  "^e  find 
nothing  in  the  record  to  shor  that  the  last  rcncv;al  note  was 
past  due  on  January  11,  1926. 

Appellants  contend  that  the  court  erred  in 
admitting  evidence  to  the  effect  that  the  general  reputation 
of  the  bankrupt  in  the  community  vras  that  of  an  insolvent 
person.   The  evidence  in  that  rcg-.rd  should  not  have  been 
received,  Ensley  vs.  First  National  Bank,  17  Fed.  (2nd)  603; 
Coleman  vs.  Lc'Jis,  183  Mass.  485,  67  N,  E.  603,  The  cause 
having  been  tried  before  the  court  the  admission  of  incom- 
petent evidence  is  not  reversible  error  if  there  is  sufficient 
competent  evidence  in  the  record  to  support  the  decree. 

The  Farmers  and  Merchants  State  Bank  is 
located  at  St.  Peter,  Illinois,  a  tovrn  of  about  four  hundred 
inhabitants.  For  sovcr'-.l  years  prior  to  the  date  in  question 
its  officers  ::erG  as  follor's:  -  Appellant  Henry  Glucscnkanp 
■'.:'as  president;  Henry  A.  Gerken  the  bankrupt,  vice  president; 
■".  F.  Glucsenkomp,  cashier;  Oliver  Glucscnkamp  assistant 
assistant  cashier.   The  president  and  c^.shicr  ^.re  brothers 
and  the  assistant  cashier  is  a  son  of  the  cashier.  A  fci 
years  prior  to  January  11,  1926,  the  bankrupt  moved  from 
St.  Peter  to  Vandalla  but  continued  as  vice  president  of  the 
said  b:"nk  until  a  fcT  days  after  the  date  aforesaid,  '.'e  iTill 
noTT  consider  the  evidence  bc.ring  upon  the  c^ucstion  as  to 
■i:'hGther  appellants  had  reasonable  c  -.use  to  believe  that  at 
the  time  of  the  transfer  of  the  stock  in  question  the  bankrupt 
T:as  insolvent  and  that  the  taking  of  the  stock  as  collateral 
security  for  an  existing  indebtedness  •jould  enable  the  bank 
to  obt-^in  a  greater  percentage  of  its  claim  than  other 
creditors  of  the  same  class. 

The  record  discloses  that  on  January  11,  1926, 
and  prior  thereto  the  b-.nkrupt  h~d  v43,000,00  of  Hoosicr 

2, 


TSRli  FO.  17. 

Rolling  Mill  stock,   Tho  president  of  tho  bnnk  sr.ys  that  he 
knor:  tho  br.nlcrupt  hr.d  a  lot  of  stock  and  that  he  didn't  kno\7 
-Jhcthcr  he  had  given  notes  for  it  or  had  paid  cash.  Ho 
says  ho  did  not  consider  tho  stock  -.Torth  very  much  and  that 
he  knov;  the  bankrupt  \7as  ouing  $12,000.00  in  1924,   The 
assistant  cashier  knor;  the  bankrupt  had  invested  heavily 
in  tho  stock  aforesaid  and  the  v;itncss  thought  the  stock 
'jas  not  '.vorth  very  much.  The  bank  had  carried  the  bankrupt's 
note  for  $4800,00  vrithout  security  for  several  years  and 
considered  it  :,ood,  and  the  president  of  the  banlc  says  that 
he  knou  of  no  reason  -.vhy  the  cf'shior  asked  for  a  mortgage  on 
tho  bankrupt's  land. 

The  cashier  testified  that  the  plan  of 
getting  a  mortgage  from  tho  bankrupt  and  having  nim  procure 
a  loan  of  >?1200,00  from  the  president  of  the  bank  to  be 
secured  by  the  assigninont  of  the  stock  in  question  as 
collateral  therefor  vas  arranged  by  himself.  He  says  he 
did  not  talk  It  over  v:ith  the  finance  committee  that 
security  ought  to  be  required  of  tho  bankrupt.  On  December 
29,  1925  he  v:roto  to  an  abstractor  inquiring  if  the  bankrupt 
had  given  any  mortgages  or  if  any  liens  or  judgraonts  had 
been  filed  against  him  since  Docembor  17,  1923,  and  received 
a  reply  that  the  banlirupt  had  given  a  mortgage  for  ',,-4,000. 
on  some  of  his  land;  that  a  judgment  for  :^179,25  had  been 
oonfcssed  in  February  1925  and  another  for  $1122,50  on 
December  8,  1925,   On  January;  4.  1926,  tho  cashier  ^rrotc  the 
bankrupt  that  ho  had  seen  tho  coimuittce  that  day  and  they 
instructed  him  to  get  a  mortgage  on  the  forty  acres  of  the 
old  homo  farm  v;hich  was  clear,  for  $1250,00,  and  another  • 
mortgage  for  $2350.00  on  his  d'jclling  in  St.  Peter,  and  that 
ho  should  pay  the  b-lance,  $1214656  in  cash;  that  they  had 
talked  the  matter  over  and  the  b^.nk  could  not  t-^ico  his  b^nlL 
stock  as  collateral;  that  if  ho  could  not  borro".;  the  nonc3'" 
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on  the  baiik:  stock  his  brother. ■,  Henry  Gluesenkamp  would 
loan  him  ,,1200  oOO  if  he  vrould  put  up  the  stock  as  collateral; 
that  he  would  like  to  have  it  in  the  mortgage  that  all  of 
the  rent  from  the  house  in  Sto  Peter  should  be  paid  to  the 
bank.   The  letter  closed  by  asking  him  to  attend  to  the 
matter  at  once*   At  that  time  the  bankrupt  had  but  Ol«14 
on  deposit  in  the  appellant  bank.   The  two  mortgages  were 
executed  by  the  bankrupt  on  January  5,  1926,  but  the  date 
of  their  delivery  does  not  appear.   They  were  filed  for 
record  on  January  13,  1926  •   The  bankrupt  executed  his  note 
for  $1200.00  to  the  president  of  the  bank  on  January  5,  1926, 
and  assigned  his  bank  stock  as  collateral  therefor.  The 
note  and  the  bank  stock  in  question  were  sent  to  the  bank 
on  January  11,  1926,   On  that  day  the  bankrupt  gave  the  cashier 
a  check  for  Ol«14,  the  amount  of  his  deposit,  and  another 
check  for  C'13.42  on  a  Vandalia  bank.   The  president  of  the 
appellant  bank  gave  the  bank  a  check  for  $1200.00,  the 
amount  of  the  alleged  loan  to  the  bankrupt,  without  any  in- 
structions from  the  bankrupt.   It  clearly  appears  that  the 
cashier  and  assistant  cashier  were  acting  as  agents  for  the 
bank  and  its  president  in  the  transactions  aforesaid. 

The  president  of  the  bank,  in  1924,  was  av/are 
of  the  fact  that  the  bankrupt  was  then  indebted  in  the  sum 
of  312000. 00,   So  far  as  the  record  shows  none  of  that  in- 
debtedness had  been  paid.   At  the  time  he  took  the  bank 
stock  as  collateral  he  knew  the  bankrupt  had  confessed  tv/o 
judgments,  one  in  ?ebruav'-v  :.025  and  the  other  on  Deceriiber  3,. 
1925,  and  that  those  juagraeiits  were  unpaid;,   He  also  knew 
the  bankrupt  had  placed  a  mortgage  of  'i).4, 000.00  on  some  of 
his  land  and  that  he  had  given  the  appellant  bank  other 
mortgages  on  his  real  estata  to  the  amount  of  v3600.00e  He 
also  knew  that  his  brother-in-law  held  the  bankrupt's  note 
for  about  ^1300. 00. 
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The  abstract  of  the  record  in  this  case  shovjs 
that  the  brother-in-law  took  judgment  against  the  bankrupt 
on  January  9,  1926;  for  ■■„.1256o00.   The  brother-in-law  tes- 
tified that  he  was  in  the  banlv  a  couple  of  days  before  he 
took  that  judgmont  and  that  the  cashier  said  to  him  "That 
Henry  Gerken,  (the  bankrup)  was  pretty  hard  up  against  it 
and  some  of  them  filed  claims  against  him,  and  that  he  had 
better  do  it  too,  or  else  he  would  be  out  of  it,"  The 
cashier  does  not  deny  that  he  made  the  above  statement  to 
his  brother-in-law.   The  abstract  shows  that  the  said 
statement  was  made  a  couple  of  days  before  January  9,1926, 
and  prior  to  the  delivery  of  the  assignment  of  the  stock 
in  question.   Counsel  for  appellee  say,  in  their  brief 
and  argument,  that  the  judgmont  aforesaid  was  taken  on 
January  19,  1926,   If  such  is  the  fact  there  is  a  mistake  in 
the  abstract.   But  even  if  the  conversation  botvjeon  the 
cashier  and  his  brother-in-law  occurred  on  January  17th 
instead  of  January  7th,  yet  the  fact  remains  that  no  claims 
had  been  filed  against  the  bankrupt  oiccept  such  as  were  knov/n 
to  the  cashier  on  Docombor  30,  1925,  On  the  knov^ledgc 
the  cashier  had  on  the  last  mentioned  date  he  advised  his 
brother-in-law,  either  on  Janu-ry  7th,  or  January  17th,  that 
the  bankrupt  was  pretty  hard  up  against  it  and  that  he  had 
better  put  in  his  claim  or  he  \7ould  be  out  of  it. 

The  president  could  not  remember  v/hcther  he 
said  about  a  ?ieck  after  the  bank  took  the  mortgages,  that 
thoy  took  them  to  get  ahead  of  other  creditors,  I-Ic  could  ^..c  I' 
remember  whether  ho  said  thoj   ?/ero  safe  because  they  took  the 
mortgages  and  that  other  creditors  would  have  to  got  their 
money  as  best  they  could.   These  statoruents  appear  in  the 
record  but  were  not  shown  in  the  abstract.   The  cashier  tes- 
tified to  a  conversation  he  had  with  the  bankrupt  in  which 
the  latter  said  he  expected  to  got  some  money  from  Finklestoin 
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and  that  witness  told  him  he  could  not  hope  to  got  any  money 
from  that  source.  Finklcstoin  was  in  charge  of  the  Hoosicr 
Rolling  Mill  Company.   The  conversation  rofered  to  was 
prior  to  the  transfer  of  the  banic  stock.  The  cashier 
was  akcd  if  at  the  time  of  that  conversation  it  v;as  not 
common  knoTfledgo  in  St,  Peter  that  the  banl:rupt  had  made  so 
many  bad  investments  that  he  was  slipping  and  his  ansv/er 
was  "not  at  that  time,  no,  not  at  that  time,  no  sir  not 
then;  it  was  about  the  time  he  took  the  mortgage  and  made 
this  loan  on  the  bank  shares."  That  ansxvor  is  not  fully 
set  out  in  the  abstract  but  appears  in  the  record. 

The  trial  court  had  the  advantage  of  seeing 
and  hearing  the  witnesses  and  in  view  of  the  evidence  abo-ve 
referred  to  we  would  not  be  warranted  in  holding  that  the 
decree  is  not  supported  by  competent  evidence.   The  decree 
is  affirmed, 

AFFIRMED . 
Not  to  be  reported  in  full. 
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Appellee, 


APPKIL  FROI,:  TRE  CIRCUIT 
COURT  OF  FRANiaiN  GOTOTTY. 


mi^   tlERC^lNTILE  GO.  , 

Appellant. 

BARRY,  P.  J.- 

This  case  was  here  nn  a  former  appeal  and 
the  judgment  was  reversed  at  the  October  Term,  1927,  Upon 
a  re-trial  of  the  cause  appellee  recovered  a  verdict  and 
judgment  for  '^l&SZmZZ,     Appellant  noT7  contends  that  the 
instrument  sued  on  is  unilateral  and  therefore  unenforceable. 
The  suit  is  for  the  breach  of  a  T/ritten  contract  entered 
into  on  October  25,  1924,  between  appellant  as  party  of  the 
first  part,  and  appellee  as  party  of  the  second  part.  The 
first  paragraph  provides:-  'That  second  party  shall  enter 
into  the  service  of  first  party  as  manager  of  the  business 
of  said  first  party,  ***  for  a  period  of  two  years  from 
the  third  day  of  Noveuber  1924,"  etc.   Tlie  sixth  paragraph 
provides:-  "The  salary  of  said  manager,  second  party,  shall 
be  the  sum  of  ,50.00  per  "-eek,  payable  weekly  throughout 
the  period  of  said  two  years,"  etc.   The  contention  that 
the  contract  is  unilcteral  is  not  sounds 

It  is  next  Insisted  that  the  instrument  sued 
on  was  given  life  or  vitality  by  the  filing  of  the  bond 
therein  provided  for.   The  contract  is  set  out,  in  haec 
verba,  in  the  declaration  and  contains  the  following  pro- 
vision:- "Before  this  agreement  shall  become  effective  or 
binding  upon  either  of  the  parties  hereto,  second  party  shall 

1. 


TERII  NO.  25. 

file  i7ith  first  party  a  good  and  sufficient  bond,  to  be 
approved  by  first  party,  in  the  sum  of  ^2, 000.00"  etc. 
The  contract  offered  in  evidence  by  appellee  contains  the 
same  provision.   ->.ppell-.nt  offered  in  evidence  what  purpor- 
ted to  be  a  duplicate  of  the  oontrrct  but  in  the  transcript 
of  the  record  this  copy  as  originally  prepared  purported 
to  require  a  bend  in  the  sum  of  '-5,000,00,   A  line  is 
dravm  through  the  uord  ''five''  and  the  word  ''two"  is  written 
above  the  word  "five''.  Appellant  filed  no  verified  plea 
denying  the  execution  of  the  instrument  set  out  in  the 
declaration  and  is  in  no  position  to  contend  that  the  con- 
tract sued  upon  is  not  the  real  contract  between  th^   ^.^ar- 
tics. 

Appellee  testified  that  ho  executed  a  bond 
to  appellant  in  the  sum  of  v2,000.00  v/ith  L.  C.  Dorris 
as  surety  and  that  he  delivered  the  said  bond  to  the 
president  of  appellant  before  he  entered  upon  his  duties 
under  the  contr^.ct.  Mr.  Dorris  testified  that  he  signed 
the  bond  in  the  sum  of  '-2,000.00  as  surety  for  appellee  at 
the  tine  the  contract  was  executed,  ^^ppollrnt's  president 
testified  that  appellee  did  not  file  any  bond  v;ith  him. 
The  qLUCstion  as  to  whether  a  bond  was  actually  filed  vras  a 
Ci.uestion  of  fact  for  the  jury.   But  whether  it  was  filed 
or  not  was  not  very  material  as  appellant  entered  upon  his 
duties  and  continued  as  manager  for  a  period  of  fourteen 
months  without  objection  or  a  suggestion  that  i^e  should 
file  a  bond.   ..ppcllant's  conduct  in  that  regard  opor' ted 
as  a  waiver, 

Appcll-~.nt  contends  that  the  first  and  third 
instructions  given  on  behalf  of  appellee  wore  erroneous. 
Conceding,  v/ithout  deciding,  that  this  contention  is  sound 
the  giving  of  the  instructions  complained  of  was  not  re- 
versible error.   The  jury  ws  in  no  way  mislead  and  the 
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caaount  of  tho  vordict  is  in  accord ^noc  rritli  the  law  and  the 
ovidonco,   Tlic  contention  that  the  jury  disrcg-.rdod  the 
instructions  gi -on  on  bohalf  of  ..ppcllant  roquircs  no 
further  coiumcnt. 

it  is  argued  that  tho  record  discloses  a 
misjoinder  of  parties  fiefend-nt.   Tho  suit  vras  originally 
brought  against  appellant  and  its  president,  H.  M.  Zwick. 
'lien  the  c-usc  v/as  heard  on  the  former  appo'l  tho  suit 
had  been  dismissed  as  to  Kr.  Zr.'ick.   It  clearly  appears  from 
the  declaration  an.;  the  contract  sued  upon  that  llr.  Zvrick 
ras  not  a  party  to  the  contract  and  that  no  recovery  could 
have  been  had  against  him  in  this  suit.   Tho  judgment  is 
against  appellant  only. 

It  is  finally  insisted  that  tho  evidence 
conclusively  proves  that  appellant  had  just  cause  for 
the  discharge  of  appellee.   Appellee  filed  an  affidavit 
of  claim  nith  his  declaration  and  appellant  filed  an 
affidavit  of  merits  uhich  was  signed  and  sT7orn  to  by  its 
president,  H.  M.  Zuick.   In  that  affidavit  llr.  Zwick  stated 
that  appellee  v/as  not  in  fact  discharged  by  appellant  but 
that  he  voluntarily  left  its  service.   Th-t  affidavit  was 
sworn  to  on  December  22,  1926.   On  the  trivl  of  this  case 
Ijt.  Zwick  testified  that  appellee  was  discharged  on 
January  8,  1926. 

Under  the  affidavit  of  merits  appellant  was 
not  entitled  to  prove  that  appellee  was  discharged.   If 
objection  had  been  made  the  evidence  a'ould  h"vo  been  ex- 
cluded. Tho   parties  -cnt  into  that  question,  however, 
without  objection  and  in  th..  state  of  the  record  it  is  not 
at  all  strange  that  tho  jur^r  found  the  issues  in  f-vor  of 
appellee.   By  their  verdict  the  jury  simply  allowed  appellee 
the  cjnount  he  would  h^ve  been  entitled  to  recover  under  the 

contract  after  crediting  appellant  with  what  appellee  had 
earned  during  the  remainder  of  the  term,  Under  the  law  and 
the  evidence  tho  verdict  could  not  have  boon  otherwise  and 
the  judgment  is  affirtted 
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BELLEVILLE  BANIC  Ai^lD  TRUST        •       •  ^  -^ 

COMPA^IY,  Administrator,    etc.,      *  25  ? 

Appellee,  :        APPEAL  EROLI  THE  CIRCUIT  "^ 

vs 

:    COURT  OF  ST.  CLAIR  COUMT. 
BIEBSL  ROOFING  COI.IPAl^IY,  et  al,  : 
Appellant. 

BARRY,  P.  J. 

Appellee  sued  to  recover  for  personal  in- 
juries sustained  by  its  intestate,  but  which  did  not  cause 
his  death,  and  for  the  loss  of  his  automobile,  alleged  to 
have  been  occasioned  by  the  negligence  of  appellants. 
The  declaration  charged   that  appellants  permitted  their 
truck  to  stand  on  the  hard  road  in  such  a  position  that 
there  was  not  room  for  two  vehicles  to  pass  upon  the  road 
and  that  the  said  truck  was  left  in  said  position  at  a 
time  more  than  one  hour  after  sunset  without  displaying 
a  light  on  the  rear  of  the  same,  etc.  A  plea  of  not  guilty 
was  filed  and  the  trir.i  result.^,  m  a  verdict  and  judgment 
for  $1150.  A  I.lr.  Latham  was  driving  his  Hudson  car,  going 
north  on  route  13  when  he  overtook  and  collided  with  a 
horse-drawn  vehicle.   That  accident  occurred  on  the  evening 
Of  November  3,  1926  between  six-thirty  and  seven  o'clock.   • 
Soon  after  that  collision  occurred  appellant's  truck 
approached  ft-om  the  south  and  stopped  a  few  feet  back  of  the 
HTiTison  car.   One  witness  testified  that  both  of  the  rear 
Wheels  Of  the  truck  were  on  the  concrete  and  practically 
all  of  the  other  witness  said  that  the  truck  stood  partly 
on  the  slab.   In  a  very  short  time  after  the  truck  stopped 
appellee's  intestate  came  from  the  south  riding  in  his  car, 
'\       1..  


which  was  driven  by  an  agent  or  servant  and  his  car 
crashed  into  the  rear  end  of  the  truck. 

There  is  a. serious  conflict  in  the  evidence 
as  to  whether  there  Yias   a  light  on  the  rear  end  of  the 
truck  after  it  stopped  on  the  hard  road  and  before  the 
irapact.   In  the  state  of  the  proof  negligence  and  con- 
tributor;''  negligence  were  questions  of  fact  to  be  determined 
by  the  jury  and  we  would  not  be  vmrranted  in  holding  that 
the  verdict  is  against  the  manifest  weight  of  the  evidence. 

Counsel  argue  that  the  court  erred  in  re- 
fusing to  allow  appellant,  Nick  Biebel,  to  testify,,  YJhen 
the  witness  was  called  an  objection  was  made  that  he  was 
incompetent  because  of  the  fact  that  appellee  was  suing 
as  administrator.  Appellants  made  no  offer  as  to  what 
they  expected  to  prove.  He  was  not  a  competent  witness  for 
all  purposes.  Under  such  circumstances  appellants  should 
have  stated  to  the  court  what  they  expected  to  prove  and 
having  failed  to  do  so  we  cannot  say  there  vra.s   any  error  in 
refusing  to  allow  him  to  testify,   Stewart  v.  Kirk,  69  111. 
509. 

The  court  gave  three  instructions  on  behalf 
of  appellee  and  sixteen  at  the  request  of  appellants.   The 
first  instruction  for  appellee  is  not  subject  to  the 
criticism  urged  against  it.   The  second  should  not  have 
been  given  and  the  third  nay  not  be  strictly  accurate. 
In  view  of  the  niomerous  instructions  given  on  behalf  of 
appellants,  covering  as  thej'-  do  every  phase  of  the  case, 
we  are  of  the  opinion  that  the  jury  oould  not  have  been  mis- 
lead by  appellee's  second  and  third  instructions,   No  re- 
versible error  having  been  pointed  out  the  judgment  is 

AFFIRMED. 
Not  to  be  reported  in  full. 
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TEIS  PEOPLE  OF  THE  STATE  OF   ILLIITOIS, 
Dofondr.nt  iji  Error, 

VS. 

SELSO  CRUZ,  TUREBIO  CRUZ,  SEDRO  CRUZ 

and  JOffi-'  GiJRGiA, 

Plaintiffs  in  Error, 


AGSlIDix  WO.    17, 


ERROR   TO   TliE   CIRCUIT 

COURT 
OF   ST.    GLzlIR   GOUTJTY. 


NE-..TIilLL.    J.- 

Plaintiff's  in  orror  -joro  found  guiltT,r  of 
petit  larceny  in  the  Circuit  Court,   The  Court  imposed  a 
fine  and  jail  sontoncc,  and  a  reversal  is  nov:  sou,'5lit  on  the 
solo  ground  that  the  record  fails  to  shovj,  beyond  a  reason- 
able  dcubt,  th?t  the  pl:^intiffs  in  error  ■.'."cro  each  r^uilty 
of  the  criKO  ch:'.rgGd  in  the  indictment. 

The  indictment  ch-argod  th-t  the  plaintiffs 
in  error  stole  a  han  of  the  valmo  of  '^'^S.OO  and  '::-o.00  in 
money,   the  denominations  of  "hloh  ucro  unknoiTn  to  the 
grand  jurors,  and  being  the  personal  goods  and  ohattcls  of 
one  Jennie  Ignatz. 

The  jury  rendered  a  verdict  finding  each 
plaintiff  in  error  guilty,  as  charged  in  the  indictment, 
and  fixed  the  value  of  the  property  stolen  at  the  sum  of 
yS.OO,  Motion  for  a  nev;  trial  ^as  made  and  overruled,  and 
the  plaintiffs  in  error,  Sedro  Cruz  and  Turcbio  Crus,  ucrc 
sentenced  to  '  term  of  one  year  in  the  county  jail,  and 
each  fined  the  sum  of  vlOO.OO  and  costs,  and  the  plaintiffs 
•^   in  error,  Selso  Cruz  and  John  Garcia,  '.rere  each  sentenced 
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to  n  term  of  nine  months  in  the  county  jail,  and  G-^.ch  fined 
the  sum  of  v75,00  r.nd  costs. 

Proof  sho'.vs  thr.t  the  plaintiffs  in  error  are 
of  I.icrican  birth,  and  that  thoy  arc  not  familiar  i;ith  the 
English  langua^jo;  that  they  r/cro  employed  as  laborers 
at  tho  iJM.Gr loan  Zinc  Company  in  the  City  of  Fairmont,  St. 
Clair  Govjity;  that  thoy  oomplotod  their  daily  "ork  at  eleven 
thirty  in  the  forenoon  of  oach  da-/;  that  thoy  resided  uithin 
a  fo"'.'  blocks  of  the  plant;  that  on  their  ■.raj'-  homo  they  rrore 
accustomed  to  stop  in  a  soft-drink  ^oarlor  that  rras  operated 
by  Jennie  Ignatz,  the  prosecuting  v:itness. 

This  soft  drink  parlor  ^vas  conducted  in  front 
of  a  building  consisting  of  three  rooms,  and  the  fajaily  of 
the  prosecuting  ::itncss  lived  in  the  roar  of  the  s.torc 
Her  kitchen  rras  directly  in  the  rear  of  the  store  and  con- 
nected thcrcTith  b3''  a  door,  and  there  uas  also  a  door  loading 
from  the  kitchen  to  the  back  of  the  store. 

For  sometime  prior  to  I'larch  28,  1926,  Lirs. 
Iffliatz  had  boon  accustomed  to  serving  the  plaintiffs  in  error 
o-^.ndr.'ichcs  and  drinks  on  their  "^ay  home  from  '.,ork;  that  on 
the  day  plaintiffs  in  error  arc  alleged  to  have  stolen  the 
property  in  ctucstion,  thoy  all  appeared  at  the  store  at  about 
the  same  time,  and  made  purchases  of  various  kinds  at  the 
store,  and  T;ero  served  "ith  several  drinks  by  the  prosecuting 
witness;  that,  r;hile  at  the  store,  the  pl-.intiffs  in  error 
TTcre  seen  going  into  the  kitchen,  and  from  thence  out  into 
the  back  part  of  the  premises,  sometimes  in  groups  of  tvro  or 
throe,  and  at  other  times  singly.  Proof  tends  to  shov.-  that 
plaintiffs  in  error  rore  intoxic-.tod  at  the  time  thoy  •wore  in 
the  store  of  the  prosecuting  -.Titnoss. 

Jonnie  Ignatz,  prosecuting  v/itnoss,  testified 
on  direct  cxaminrtion  that,  -.-hen  Turebio  Cruz  crjnc  into  her 
place  of  business,  he  v;cnt  into  the  kitchen,  and  asked  for 

2. 


TEmi  NO.  4. 

a  ccnb  tc  comb  his  hair,  and  that,  as  ho  loft  the  kitchen, 
he  took  a  ham  from  the  toblc  and  r/alkcd  out;  that  the 
v.'itnoss  had  seme  incnoy  in  a  pookot  book  behind  the  looking 
glass  above  the  ice  box;  that  about  the  time  the  plaintiffs 
in  error  v.cro  in  her  place  of  business,  she  missed  her  pocket 
book,  but  t::.s  unable  to  say  T.-ho  had  taken  it. 

On  cross-exejtiination,  the  prosecuting  "vitness 
testifioc  th-^t  she  did  not  sec  anyone  take  the  ham  from 
the  table;  that  all  she  knov;  rrcs  that  the  ham  vras  missing 
after  plaintiffs  in  error  had  loft  her  place  of  business; 
that  plaintiffs  in  error  T;oro  not  sober  'Then  thej'-  vere  at 
her  place  of  business,  that  on  previous  occasions  they  had 
freq.uonted  her  place,  and  that  she  uas  on  friendly  terms 
w'ith  them;   that  there  norc  other  customers  in  her  place 
of  business  besides  plaintiffs  in  error,     including  a 
man  called  the  Beebe  drummer. 

Gus  Dashney,  vritness  for  the  people,  testified 
that  ho  knev;  the  plaintiffs  in  error  by  sight;  that  he 
came  into  the  store  after  the  plaintiffs  v.'oro  there  and 
bou'[int  a  package  of  cigarettes;  that  he  did  not  pay  much 
attention  to  the  plaintiffs  in  error,  but  that  ho  did  see  one 
of  them  in  the  kitchen;  that,  v:hcn  the  prosecuting  -..'itness 
stated  that  her  pocket  book  "as  missing,  he  r.-ont  to  get  a 
policeman;  that  he  did  not  sov.  the  plaintiffs  in  error  take 
any  money  or  property,  but  that  he  did  see  a  man  called  the 
Boebc  drummer  in  the  kitchen. 

Jesse  lucCaslin,  -.vitness  for  the  People,  tes- 
tified that  he  r/cnt  in  the  store  in  question,  and  vhile  there 
sa-.7  throe  of  the  plaintiffs  in  error;  that  one  of  them  asked 
tlrs.  Ignatz  for  comb,  but  that  he  ;7as  not  sure  "hich  one  it 
T^ras,  and  sav;  one  of  them  combing  his  hair,  but  that  aftoruards 
he  came  from  the  kitchen  into  the  main  part  of  the  store; 
that  ho  sa-a  half  of  a  ham  lying  on  the  kitchen  table;  that 
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he  saw  one  of  the  plaintiffs  in  error  pick  up  the  ham,  and 
leave  by  the  back  door;  that  two  others  followed,  but  that 
he  did  not  know  which  one  it  was,  but  that  he  thought  one 
the  men  looked  like  Turebio  Cruz;  that  there  were  three 
or  four  other  men  in  the  confectionary  when  the  witness 
left;  that  the  witness  did  not  say  anything  to  Mrs.  Ignatz 
about  the  ham  being  taken  at  the  tine  he  left  the  store; 
that  he  himself  left  the  store  for  a  time  and  that,  vfhen  he 
came  back,  someone  told  him  that  Mrs,  Ignatz  had  missed  her 
pocketbock,  and  that  he  then  told  LIrs,  Ignatz  that  the 
ham  was  missing  * 

Gus  Dashney,  y/itness  for  the  people  further 
testified  that  he  was  in  the  kitchen  of  the  prosecuting 
witness  at  the  tine  she  discovered  that  her  money  was  gone; 
that  the  plaintiffs  in  error  told  her,  in  his  presence,  that 
they  did  not  take  her  money;  and  that  someone  called  the 
police. 

It  appears  from  the  testimony  that,  V7hen  the 
police  arrived,  the  plaintiffs  in  error  denied  taking  the 
money,  and  offered  to  permit  the  police  to  search  them.   It 
does  not  appear  that  any  search  was  made,  or  that  the 
pocket  book  was  ever  found. 

Each  of  the  plaintiffs  in  error  took  the 
stand,  and  testified  that  they  did  not  take  either  the 
money  or  the  property  Jlrs.  Ignatz,  and  denied  any  know- 
ledge of  knowing  v;hat  became  of  the  money.   They  all  ad- 
mitted that  they  had  been  drinking  in  the  place  operated 
by  the  prosecuting  witness,  and  that  they  were  more  or  less 
drunk,  either  from  drinks  served  there  or  from  some  other 
source. 

By  the  verdict  of  the  jury,  it  appears  that 
the  jury  acquitted  the  plaintiffs  in  error  of  the  charge 
of  taking  money  that  was  contained  in  I.Irs.  Ignatz'  pocket 
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book,  for  the  verdict  fixed  the  value  of  the  propei-ty  taken 
at  -v2.00,  being  the  proved  value  of  the  ham  that  lay  on  the 
kite  hen  table. 

There  is  no  positive  testimony  by  any  witness 
for  the  state,  which  would  shov;  that  any  particular  plaintiff 
in  error  stole  the  ham  in  question,  but  proof  as  to  who  was 
the  guilty  party  is  extremely  doubtful  and  uncertain. 

It  rests  entirely  upon  speculation  and  guess- 
work, and,  after  a  careful  examination  of  the  testimony  con- 
tained in  the  record,  we  are  of  the  opinion  that,  after  con- 
sidering all  of  the  evidence,  there  is  a  reasonable  doubt  as 
to  the  guilt  of  each  of  the  plaintiffs  in  error,  and  that  a 
conviction  ought  not  to  be  sustained  under  such  circumstances. 
(See  People  v.    True,  314  111.  89;   People  v.  Koolling, 
264  111.  116.) 

In  Ccunpbell  v.  The  People,  16  111.  17,  it  was 
said:-  "Although  it  may  be  positively  proven  that  one  of 
two  or  more  >f:-rsons  com.r,dtted  a  crime,  yet,  if  it  is  un- 
certain which  is  the  guilty  party,  all  must  be  acquitted. 
No  one  can  be  convicted  until  it  is  established  that  he  was 
the  party  who  committed  the  offense." 

In  reading  the  testimony  of  the  record,  it  is 
quite  >-pparcnt  that  there  is  nodefinitc  tostim.ony  which  can 
be  said  to  show  beyond  a  reasonable  doubt  that  any  one  of  the 
plaintiffs  in  error  is  guilty  of  the  criKie  charged. 

For  the  reasons  aforesaid,  the  judgment  and 
sentence  against  each  of  the  plaintiffs  in  error  is  hereby 
reversed,  and  the  cause  remanded  to  the  Circuit  Court  of 
S'^.    Glair  Coiuity  for  a  new  trial. 

JUDGIIENT  AND  SENTENCE  REVERSED  AJMD 
CAUSE  REI.IANDED  FOR  A  ITE'H   TRIAL. 
Not  to  be  reported  in  full. 
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E.    S.    BUIxiDY  and  D.    '^,    STULmV/ 


\     Defendants   in  Error, 

LEO  I.  D'YER, 

Plaintiff  in  Error. 


ERROR  TO  THE  CIRCUIT 
COURT  OF  FRAi-nvLIN  COUNTY. 


KTE'.THALL,  J. 

The  defendant  in  error,  E.  S.  Bundy,  obtained 
a  judgment  by  confession  against  the  plaintiff  in  error  in 
the  Circuit  Court  of  Franklin  County,  on  August  10,  1927, 
during  the  regular  l^.Iay  Term  of  said  Court.   Declaration 
alleges  that  the  defendant  in  error  Bundy  on  September  4, 
1926,  made  and  delivered  to  one  Fred  Nave  his  promissory 
note  of  that  date  payable  to  the  order  of  said  Nave  one 
year  after  date  for  the  sum  of  ',1,024.07,  y'ith  7%   interest 
after  maturity;  that  Nave  by  his  indorsement  thereon  trans- 
ferred the  same  to  plaintiff  in  error  prior  to  the  maturity 
of  the  note;  that  plaintiff  in  error  appointed  an  attorney 
in  any  court  of  record,  in  anjr  state,  as  his  attorney  to 
appear  for  him  in  any  court  of  record  in  torm  time  or 
vacation  any  time  after  the  date  of  said  note  and  '.-^aive  the 
issuance  and  service  of  process,  and  confess  judgment 
against  him  for  the  amount  of  said  note  and  interest  then 
due,  and  by  such  pov;er  of  attorney  agreed  to  release  all 
errors  and  vzaived  all  appeal  in  said  cause. 

On  March  5,  1928,  the  plaintiff  in  error 
filed  a  motion  to  vacate  said  judgment  and  in  support  thereof 
filed  his  affidavit  stating  that  the  said  note  vras  given 
by  affiant  to  square  one-half  of  a  oertcin  account  with  the 
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""est  End  Jlill  against  the  firm  of  Mitchell  3c  mryer;  that  it 
"70.3  given  "ith  the  understanding  it  would  be  held  by  the 
payee  until  such  time  as  certr.in  notes  and  accounts  of  the 
firm  of  Mitchell  &  R'A^er  could  be  collected  to  take  care  of 
the  note;  that  affiant  has  no  accurate  knowledge  of  the 
air:.cunt  vcaolvoo.   from  said  collections,  and  claims  that  he 
is  entitled  to  an  accounting;  that  under  proper  management 
such  collections  should  have  been  realized  to  pay  the 
major  part  or  all  of  said  note;  that  contrary  to  the  agree- 
ment botv;cen  affiant  and  payee  of  the  note,  payee  assigned 
the  same  to  defendant  in  error  Bundy, 

Defendant  in  error  Bundy  filed  motion  to 
strike  the  motion  of  plaintiff  in  error  from  the  files  and 
on  hearing,  defendant  in  errors  motion  uas  allov/ed,  and 
motion  to  vacate  the  judgment  denied. 

First  error  argued  by  plaintiff  in  error  is 
that  the  declarr^tion  does  not  state  sufficient  facts  to 
constitute  a  cause  cf  action  and  that  under  Section  5  of 
the  Negotiable  Instrument  Act  the  instrument  sued  on  is  non- 
negotiable, 

"Thile  a  ^.'/rit  of  error  '.Till  lie  to  reviev;  the 
overruling  of  a  motion  to  vacate  a  judgment  on  a  note,  it 
Tj-ill  not  lie  to  revie^.7  the  judgment  itself,  rihere  the 
cognovit,  filed  pursuant  to  express  authority  contained  in 
the  pov;er  of  attorney,  forming  part  of  a  note,  expressly 
'.Taives  and  releases  all  errors  intervening  in  the  entry  of 
judgment  and  agrees  that  no  rrit  of  error  or  appeal  shall 
be  prosecuted  to  reverse  the  judigaacnt  thereon. 

(Boyles  vs,  Chytraus,  175,  111.,  370,) 

Even  if  the  declaration  '.vere  defective,  such 
defect  \7ould  be  a  mere  error  of  lav;  v;hich  is  ivaived  by  the 
provision  of  the  cognovit  and  the  defective  declaration  is 
cured  by  the  confession  of  judgment. 
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(Garuthers  vs.  Fiblack,  73  111.,  App.  197.) 

Section  5  of  the  Negotiable  Instrument  Act 
(Section  25,  Chapter  98,  Smith  "z   Hurd's  1927  statute) 
provides  that  the  negotiable  character  of  an  instrument 
otherwise  negotiable-  is  not  affected  by  a  provision  "hich 
authorizes  a  confession  of  judgment  or  Traives  the  benefit 
of  any  lau  intended  for  the  advantage  or  protection  of 
obligator. ) 

Counsel  for  plaintiff  inerror  contends  that 
the  provision  authorizing  confession  of  judgment  should  be 
limited  to  confession  of  judgment  in  the  county  -.Therein  the 
maker  of  the  note  resides,  and  invokes  the  provision  of 
Section  6  of  the  Practice  Act  in  support  of  this  contention, 
^e  think  there  is  no  merit  in  this  contention  as  Section  6 
of  the  Practice  Act  confers  a  mere  privilege  uhich  may  bo 
u'aived  and  is  here  expressly  v/aived  by  the  terms  of  the 
po'Ter  of  attorney  in  the  note. 

The  only  error  that  is  assigned  vihich  v/e 
could  consider  here,  is  rrhether  or  not  the  triel  court  erred 
in  denying  the  motion  to  vacate  the  judgment  by  reason  of 
the  facts  set  forth  in  the  affidavit  offered  in  support  of 
the  motion  to  vacate. 

A  defendant  seeking  to  vacate  a  judgment  by 
confession  must  make  a  clear  shoTiing  that  ho  has  a  defense 
to  the  action,  and  the  affidavit  filed  in  support  of 
such  motion  is  construed  most  strongly  against  tho  defendant. 

The  affidavit  shov/s  that  the  note  was  given 
for  a  valid  consideration  and  there  is  no  shouing  that  any 
accounts  or  notes  v.'-ero  collected  v/hich  should  have  been 
applied  upon  the  note;  there  is  no  averment  that  defendant 
in  error  Bundy,  had  any  notice  or  kno'.7ledge  of  any  kind  of 
the  alleged  agreement  botueen  the  plaintiff  in  error  and  the 
payee  of  tho  note.   The  note  hrving  been  assigned  for  value 
before  maturity,  to  defendant  in  error  Bundy,  there  being 
no  allegation  that  Bundy  \i'a3   other  than  a  holder  in  due 
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coursG,  ciny  defense  uhich  plaintiff  in  error  might  have 
]'-6.   or  rai,:^ht  have  been  entitled  to,  as  against  a  payee 
rf  tl  c  r.otc  cannot  bo  urged  in  this  proceeding  to  affect 
t.'ic  ri'j'^ts  of  defcrd'nt  in  error  Bundy  as  a  holder  in 
duo  course  and  before  ir-aturit3r  of  the  note. 

Counsel  also  contends  that  by  the  provision 
of  tno  i.otc  th-^.t  the  time  of  payment  thereof  could  be 
extended  'Tithcut  knov.-ledge  or  consent  of  the  maker,   'Tc 
think  there  is  no  merit  in  this  contention  for  it  nas 
hold  in  Ti".tzonbaugh  vs.  Doyle,  156  111.  331,  that  the 
•Tarrant  of  attorney  in  a  judgment  note  conferred  no 
authority  to  enter  judgment  on  the  note  after  the 
plaintiff's  remedy  for  the  debt  thereby  evidenced  had 
become  barred  by  limitation. 

'•.'c  arc  of  the  opinion  that  the  affidavit 
filed  in  support  of  the  motion  to  vacate  the  judgment 
did  not  shov;  a  meritorious  defense  and  that  the  trial 
court  did  not  err  in  overruling  the  motion  to  vacate  the 
judgment. 

For  the  reasons  aforesaid  the  judgment  of 
the  Court  bolov;  is  affirmed, 

AFFIRMED. 
Not  to  bo  reported  in  full. 
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Appeal  from  the  City  Court 

of 
East  Sto  Louis.        Illinois, 


Newhall,   J,         This  is  an  action  of  case  brought  in  the   City 
Court  of  East  St,   Louis  by  Anna  Read,    appellee,    against 
TTerminal  Railroad  Association  of  St.   Louis,    appellant,   to 
recover  damages  for  personal  injuries,   which  appellee   claims 
to  have   sustained  on  the  E9th  day  of  October,   1927, 

The   declaration  alleged   that   while   aopellee, 
with  due   care  and  caution  for  her  own   safety,   was  riding 
as  a  passenjer  in  an  automobile   driven  in  an  easterly  direct- 
ion along  St.   Clair  Avenue,    in  the   City  of  East  St.    Louis, 
across   the   railroad  tracks  of  appellant,    appellant  negligent- 
ly and  without  warning  backed  a  locomotive  across  said  cross- 
ing,  and  collided  T/ith  the  automobile  in  which  appellee  was 
riding,    thereby  causing  the   injury  sued  for. 

Plea  of  not  guilty  was  filed,    the   case  was 
tried  before  a  jury,   which  returned  a  verdict  in  favor  of 
appellee  in  the   sum  of  ^-650,00,    and,    after  motion  for  a  new 
trial,    judgment   was  entered  on  the  verdict. 

Testimony  on  the  part  of  appellee   shows  that 
on  the   day  of  the  accident,  which  occured  about   elcvon  o'clock 
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in  the  evening,  appellee  was  riding  on  the  front  seat  of  art 
automobile  being  driven  by  her  husband,  James  Read,  in  an 
easterly  direcMon  on  St.  Clair  Avenue,  which  is  one  of  the 
public  streets  of  East  St.  Louis.   The  car  was  a  left  hand 
drive,  and  appellee  was  sitting  on  the  rifiht  front  seat,  and 
her  daughter  was  sitting  in  the  rear  seat,   St.  Clair  Avenue 
runs  in  an  easterly  and  westerly  direction,  and  is  crossed  by 
four  railway  tracks  of  appellant,  which  extend  in  a  northerly 
and  southerly  direction. 

Appellee  and  her  two  witnesses  testified  that 
on  the  night  in  question  the  ?:eather  was  clear,  and  that  they 
wore  familiar  with  the  crossing;  that,  as  you  go  cast  toward 
this  crossing,  there  is  a  bridge  over  a  creek;  that,  after 
you  cross  the  bridge,  there  are  regular  crossing  gates,  which 
were  up  at  the  time  they  entered  upon  the  crossing;  that  to 
the  south  and  on  the  westerly  track,  at  about  twenty  feet  from 
the  south  side  of  the  crossing,  there  was  a  freight  locomotive 
standing,  and  to  which  were  attached  several  freight  cars 
extending  in  a  southerly  direction,  and  which  tended  to  ob- 
struct the  view;  that,  as  the  car  traveled  over  the  bridge, 
just  before  reaching  the  crossing,  the  car  v/as  stopped  and 
shifted  into  low  gear;  that  appellee  ojid  her  husband  looked 
in  both  directions,  and  saw  the  freight  engine  standing  on 
the  westerly  track,  and,  hearing  no  signals  and  noticing  that 
the  crossing  gates  wore  up,  started  to  drive  across  the  tracks; 
tha,  when  the  car  arrived  at  the  second  track,  it  v;as  struck 
by  the  switch  engine  coming  from  the  south,  which  was  not  seen 
by  Appellee  or  her  husband,  on  account  of  the  obstructed  view 
in  time  to  avoid  the  accident.   This  switch  engine  struck 
the  automobile  and  pushed  the  same  to  the  north  side  of  the 
crossing,  causing  damage  to  the  car  and  to  appellee. 
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The  crossing  watchman  testified  on  behalf  of 
appellant  that  he  was  on  ^xitj   at  the  time  of  the  accident, 
but  at  and  prior  to  the  accident  the  crossing  gates  were 
not  lo\7crod  for  the  reason  that  the  watchman  was  on  the 
ground  and  array  from  the  tower,  which  was  the  only  place 
that  the  gates  could  be  raised  or  lowered;  that  he  saw  the 
automobile  in  question  enter  upon  the  crossing,  but  gave  no 
warning  to  the  driver  or  its  occupants;  that  the  crossing  is 
quite  extensively  used,  and  that  there  were  a  good  many  train 
movement  up  and  down  the  tracks  in  question;  that  whistles 
wero  blown  upon  seme  engines,  but  that  he  could  not  say 
whether  or  not  the  particular  engine,  which  struck  the  auto- 
mobile in  which  appellee  was  riding,  blev/  its  whistle, 

A  bus  driver,  who  was  in  his  car  on  the  east- 
erly side  of  the  crossing,  testified  that  he  saw  the  approach 
of  the  switch  engine,  and  heard  the  whistle  blown  for  the 
crassing  and  the  ringing  of  the  bell  on  the  engine;  that  the 
driver  of  the  auto  did  not  stop  his  car  before  going  upon  the 
railway  tracks. 

The  tvro  engineers  and  two  firemen  upon 
appellant's  engines  testified  that  the  bell  was  rung  and 
the  whistle  blown  upon  the  switch  engine,  and  that  there  was 
a  head  light,  which  threw  its  bright  light  onto  the  crossing. 

The  engineer  in  charge  of  the  switch  engine 
testified  that  he  was  traveling  at  the  rate  of  about  twelve 
miles  per  hour;  that  he  knew  the  crossing  gates  virere  up,  and 
that  he  saw  no  signal  given  to  warn  anybody  who  was  about  tp 
cross  the  tracks;  that,  as  he  approached  the  crossing  from 
the  south,  he  saw  the  automobile  approaching  from  the  west 
at  about  twelve  miles  per  hour;  that  the  automobile  never 
stopped,  but  continued  at  the  sarae  rate  of  speed,  and  the 
engineer  took  it  for  granted  that  the  automobile  would  stop, 
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but  it  did  not;  that  he  knew  that  the  arms  of  the  crossing 
gates  were  up,  and  that  no  signal  alarm  was  given  to  warn 
anybody  who  was  about  to  cross  the  tracks  other  than  those 
given  by  him  on  his  engine. 

At  the  close  of  appellee's  evidence,  and  again 
at  the  close  of  all  the  evidence,  appellant  moved  for  an  in- 
structed verdict  for  appellant,  which  motions  were  denied, 
and  the  only  error  assigned,  which  is  argued,  is  the  ruling 
of  the  trial  court  denying  such  motions,  and  that  the  verdict 
is  contrary  to  laiT  and  evidence. 

Counsel  for  appellant  contend  that  the  evidence 
shows  that  appellee  was  guilty  of  contributory  negligence  in 
allowing  the  driver  of  the  car  to  proceed  across  the  cross- 
ing without  first  ascertaining  T/hether  there  was  a  train 
approaching  on  appellant's  tracks, 

I'Tn.ile  it  is  true  that  the  question  of  con- 
tributory negligence  is  ordinarily  a  question  for  the  jury, 
yet,  T;hen  there  is  no  conflict  in  the  evidence,  or  the  court 
can  clearly  see  that  the  injury  was  the  result  of  negligence 
of  the  party  injured,  it  should  direct  a  verdict  for  the 
defendant.  Hov/ever,  in  the  instant  case,  it  can  not  be  said 
that  there  is  no  conflict  in  the  evidence  bearing  on  the 
question  of  appellee's  exercise  of  due  care  and  caution 
prior  to  the  accident. 

The  nature  of  the  crossing  in  question,  by 
reason  of  the  use  thereof  by  appellant's  trains  and  the  public, 
was  such  that  appellant  deemed  it  necessary  to  maintain,  both 
day  and  night,  watchanen  who  were  supposed  to  operate  crossing 
gates  from  a  tov-er  erected  near  the  crossing  in  order  to  warn 
and  protect  the  public  in  crossing  the  railway  tracks. 

Appellee  and  the  driver  of  the  car  v;ere 
familiar  with  the  crossing,  and  testified  that  they  stopped 
before  going  upon  the  crossing,  and,  with  their  car  under 
control,  looked  and  listened  for  approaching  trains,   and 
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did  not  see  or  hear  any  trains;  that  they  did  observe  a 
standing  train  on  the  first  track,  v/hich  evidently  obstructed 
their  view  of  the  approaching  switch  engine;  that,  before 
proceeding  upon  the  crossing,  they  observed  that  the  gates 
were  up,  which,  in  the  absence  of  other  warning,  after  due 
and  proper  exercise  of  caution  by  them,  would  indicate  that 
they  might  safely  proceed. 

It  v.'as  undisputed  on  the  trial  that  the 
crossing  v/atchman  was  not  at  his  post  of  duty  in  the  tower, 
where  he  would  be  in  a  position  to  lower  the  gates  for  the 
purpose  of  giving  timely  warning  to  travelers  on  the  high- 
way of  the  danger  of  approaching  trains.   But  the  proof  showed 
that  the  watchman  was  on  the  ground,  where  he  was  unable  to 
operate  the  getos,  and,  although  he  testified  that  he  saw 
the  approaching  automobile,  he  did  nothing  to  warn  the 
driver  of  the  same. 

It  has  been  held  that  a  flagman's  duty  at  a 
crossing  is  to  know  of  the  approach  of  trains  and  to  give 
timely  warning  to  all  persons  attempting  to  cross  the 
railroad  track,  and  that  the  public  has  a  right  to  rely  upon 
a  reasonable  perform.ance  of  that  duty.  (See  C.  &  A.  R.  R.  Co, 
V.  Blaul,  175  111.  183;   C.  R.  R.  &  P.  Ry.  Co.  v.  Clough, 
154  111.  536.) 

In  Carlin  v.  Grand  Trunk  Ry.  Co.,  243  111.  57, 

it  was  said:- 

"Tho  use  of  gates  or  other  means  of  v/arning 
"to  the  public  reduces  the  dangers,  but  a 
"person  about  to  cross  the  tracks  is  bound 
"to  knox?  that  the  danger  exists  and  to 
"approach  the  tracks  with  care  proportionate 
"to  the  danger.   He  may  reljr  upon  the  giving 
"of  the  customary  signals,  but  he  must  exer- 
cise duo  care  himself." 

In  view  of  the  conflicting  testimony  of  the 

witnesses  concerning  the  negligence  of  appellant  and  the 

exercise  of  due  care  of  appellee,  we  hold  that  these  questions 

were  for  the  jury  to  determine.  Under  all  the  circujnstances 

shovm  in  this  record,  this  Court  vrould  not  be  justified 


in  holding  that  the  verdict  is  contrary  to  the  weight  of  the 
evidence  J,  cither  as  to  the  negligence  of  appellant  or  con- 
tributory negligence  of  appellee  or  her  husband,  the  driver 
of  the  car  in  question,. 

For  the  reasons  aforesaid,  the  judgiient  of  the 
City  Court  of  East  St,  Louis  is  hereby  affirmed^ 

AFrimiED, 


Not  to  bo  reported  in  fullo 
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^?cv-^ 


„,->""       \  '-^       '-^  '--13  L!:-  [.iry 

\^->^       ST^TE   5  OF      ILLINOIS  '  ~^-        ^   '^^^ 

APPEliiiTE  COURT  t>-fli^y^'^  ^0  Vn  ^-^^ 

FOUHlti         j|riSTRICT 

OGTOB:.R  |tEI^/|  A.      D.      J.92§, 
I 


-^'^^'/-"^  I  I        r\  AGEFM  F9^    29. 


'''\^,./  Appellee , 

VS. 

GEC.RGE  I:.    I.IILLER, 

Appellant. 


-:^PX-L.?Rm:  TEZ   CIT/   COURT 
OF   E..\.ST   ST.^LOUIS,    ILLINOIS, 


25 


lIE'rlALL,    J. 

This  is  an  appcel  from  a  judgment  of  the 
City  Court  of  ijsst  St.  Louis  foi-  ':i,l, 500.00  in  favor  of 
appclloo  ogainst  appcll-.nt  in  an  action  of  case  for 
daiaciges  for  personal  injuries  sustained  by  appellee  vrhilo 
riding  as  an  invited  guest  in  the  automobile  of  appellant, 
'.rhoso  car  "as  struci:  h^   another  automobile  at  the  inter- 
section! of  i:,i,3hth  Street  and  SuLiiait  itvenuo,  in  East  St. 
Louis,  Illinois. 

The  first  count  of  the  declaration  charged 
general  negligence.   The  second  count  charged  violation 
of  the  city  ordinance  requiring  vehicles  to  stop  before 
crossing  -  boulevard,  namely,  Eighth  Street.  Appellant 
filed  the  general  issue  to  both  counts. 

Paoof  tendcf''  to  sho'a  that  at  the  time  of 
the  accident  in  question  appellant  i.'as  emplo^'^ed  as  a 
printer  in  St.  Louis,  Iliesouri;  that  he  lived  in  East  St, 
Louis,  and  v;ent  to  his  T:ork  in  a  Dodge  sedan;  that  in  the 
afternoon  of  the  day  in  question,  as  he  rras  about  to  pass 
over  a  bridge  connecting.  East  St.  Louis  v'ith  St.  Louis,  he 
invited  appellee  and  her  friend  to  ride  across  th-  bridge 
in  appellant's  car;  that,  after  crossing  the  bridge,  appellant 
drove  -"est  on  Summit  _.venue  across  Eighth  Street,  in  East 
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St.  Louis;  th-.t,  as  the  cr.r  proceeded  along  Summit  Avenue, 
appellant  "'.s  sitting  on  tlic  left  front  scat;  that  appellee 
-.n'd  h.r  friend  sat  in  the  rear  seat;  that  Eighth  Street  is 
a  borl:.v-^rd,  and,  -t  ernirjit  Avenue,  is  protected  by  a 
boul';Y:-rc.  stop  sign;  that  Eighth  Street  is  a  north  and  south 
strc..t. 

Appellant,  driving  '7C3t  on  Summit  Avenue, 
reached  Eighth  Street  adhere  he  says  he  stop^DCd  his  auto- 
mobile, and  looked  up  and  dovm  Eighth  Street,  and  that  he 
did  not  see  any  car  approaching,  and  started  to  cross  Eighth 
Street,  and  a  car,  driven  by  the  vritncss,  Pete  Young, 
approaching  the  intersection  from  the  north,  struck  appellant's 
car  a  little  back  of  the  center  on  the  right  side,  turning 
it  completely  around,  and  that,  as  a  result  of  the  collision, 
appellee  rras  throvrn  partly  through  one  of  the  back  -.'indo^Ts, 
receiving  severe  injuries. 

Testimony  on  the  part  of  appollo^:.  tends  to 
sho"-  that  appellant  failed  to  look  vhen  he  vr^s  about  to  cross 
Eighth  Street,  and  th^t  ho  did  not  make  the  boulevard  stop. 
Just  before  appellant  crossed  Eighth  Street,  he  faced  to 
the  south,  and  -as  trying  to  look  over  his  left  shoulder 
to'Tard  the  occupants  in  the  rear  scat.  Appellee's  testimony 
tends  to  shoxi   further,  that  appellant  then  picked  up  speed, 
■^.nd  drove  across  the  boulevard  T'ithout  looking  and  ■.7ithout 
making  the  stop. 

Pete  Young   the  driver  of  the  car  vhich 
collided  vrith   appellant,  testified  that,  uhcn  he  got  about 
forty  or  fifty  feet  from  the  corner  of  Eighth  -^.vcnue  and 
Summit  Street,  appell-^nt  drove  the  car  from  Siimrait  Street 
on  to  Eighth  Street  a'ithout  stopping;  that  he  had  nearly 
crossed  Summit  Avenue  before  he  struck  appellant's  car;  that 
he  v/as  driving  about  fifteen  miles  per  hour.  Young's  uifc, 
TTho  rras  riding  nith  him,  corroborated  his  version  of  the 
accident, 

2» 


TERIJ  NO.  27. 

The  only  errors  assigned,  ■.:hich  r.rc  argued 
in  rppcllc.nt's  brief,  arc  the  errors  of  the  tric.l  court  in 
the  giving  of  appellc's  instructions,  and  that  the  verdict 
is  crcossivc  because  of  the  alleged  fr^.ct  that  there  are  no 
permcneiit  injuries  sustained  by  appellee. 

Appellee  first  contends  that  the  court  erred 
in  giving  appellee's  first  instruction,  vrhich,  cjaong  other 
things,  states  that,  if  the  negligence  of  the  defend'nt 
■'approximatelj'-  caused  or  contributed  tovrard  the  injuries 
of  thv.  plaintiff'',  then  the  plaintiff  is  entitled  to  recover. 
It  is  urged  that  this  instruction  is  erroneous  because  it 
docs  not  limit  the  li-'.bilitjr  of  the  dcfend"'nt  to  the 
"approximate  c^.usc'-  of  the  injury. 

In  Athens  Ilining  Company  vs.  Carnduff,  221 
111,  354  (360),  it  --as  held  that  the  use  of  the  phrase 
"approximately  contributed"  in  an  instruction  ".vas  inter- 
changeable '.:ith  the  use  of  the  term  "approximately  caused", 
and.  th-.t  an  instruction,  uhich  contained  the  term  "approximately 
GOiitributed  to"  v;as  not  reversible  error.   Under  the  authority 
of  this  case,  ".7C  hold  that  the  giving  of  defendant's  first 
instruction  •..'as  not  reversible  error. 

Appellant  next  contends  that  appellee's  second 
instruction  is  a  gross  mistatement  of  the  la",  and  that  it, 
in  effect,  directed  the  verdict.   This  instruction  contained 
substantially  the  provisions  of  the  statute  rv.quiring 
vehicles  approaching  from  the  left  to  give  the  right  of  '.:ay 
to  vehicles  approaching  from  the  right  at  street  intersections, 
and,  in  case  appellant  failed  to  give  such  right  of  v:ay, 
and  such  failure  approxiamately  cause  or  contributed  to  the 
injuries  of  appellee,  v;hilQ  in  the  exercise  of  duo  care, 
then  appellee  v:ould  be  entitled  to  recover. 

It  has  been  held  that  an  instruction,  r;hich 

lays  dom  a  rule  of  lar;  in  substantially  the  -rording  of  the 

statute,  is  correct.  (Sec  Gcscha'indnor  v.  Comer,  222  111.  App. 
417.) 
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Counsel  for  appellant  contend  that  this 
instruction  should  have  contained  the  element  of  the  re- 
spective distances  of  the  tr:o  c-.rs  from  the  intersection 
and  their  relative  speed  in  order  that  the  jury  might  de- 
termine as  a  question  of  fact  -.Thethcr  it  ras  the  duty  of 
appellant  to  stop  and  yield  the  right  of  v;ay  to  an 
approaching  car  from  the  right  or  v,^hGthcr  appellant,  in 
the  exercise  of  duo  care,  might  have  proceeded  across  the 
intersection  ".;ithout  d-'.ngcr  of  a  collision. 

In  support  of  this  contention,  appellant 
cites  the  cases  of  Heidler  co.  v.  ^"'ilson  &  Bennett  Go.  243 
111.  App.  89,  and  L.  B.  Piper  Co.  v.  YcHo'.t  Cab  Go.  246  111. 
App.  487. 

The  facts  in  the  foregoing  cases  uere  entirely 
different  from  the  facts  in  the  case  at  bar,  and  -.Ter-e  cases 
uherc  the  driver  of  the  car  approaching  from  the  left  had  an 
opportunity  and  did  observe  cars  approaching  from  the  right, 
and  it  uas  held  that  vherc  a  driver  of  q  vehicle  approaches 
an  intersection,  and  he  sees  another  vehicle  approaching  from 
the  right  at  a  greater  distance  from  the  intersection,  and 
if  at  a  speed  such  as  is  used  in  the  exercise  of  due  c^'re, 
he  bcllcTO  he  r.'ill  bo  across  the  intersection  before  the 
vehicle  approaching  from  the  right  reaches  it,  then  the 
latter  car  is  not  necessarily  one  "approaching  from  the  right" 
'>7ithin  the  meaning  of  the  statute,  so  as  to  req.uirc  such 
driver  to  stop  or  yield  the  right  of  v;ay. 

In  the  instant  case,  appellant  docs  not  con- 
tend that  he  sau  any  car  approaching  from  the  right  when  he 
approached  the  intersection,  and  the  case  v/as  not  tried 
on  the  theory  of  exercising  duo  care  in  vie'j  of  the  respective 
distances  of  the  t~o  c~rs  from  the  intersection  or  their 
relative  speed  in  approaching  the  intersection. 

If  these  latter  elements  had  been  involved 
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in  the  inst-^nt  c"sc,  then  the  instruction  should  hcvc  con- 
t.iinod  the  olcmont  of  the  respective  distances  and  the 
ETOcd  pi  the  tr;o  c-^.ra. 

Under  the  f-cts,  as  sho7:n  by  this  record,  -to 
are  of  the  opinion  that  it  \ias  not  reversible  error  to  give 
this  instruction. 

Counsel  also  criticize  the  -.vording  of  appellee's 
instructions  numbered  three  and  five,  but,  aft-^r  consideration 
of  contention  of  counsel,  -.re  do  not  think  there  is  any  merit 
in  their  criticism  of  those  instructions.   Counsel  also 
contend  th".t  the  si:cth  instruction  on  damages  is  erroneous 
because  it  refers  to  appellee's  permanent  injuries,  and 
there  arc  no  permanent  injuries  sho'.m  in  the  record,  '"'e  do 
not  find  that  there  jo  nythinG  in  t  .is  instruction  -.-hich 
refers  in  any  -ay  to  any  permanent  injuries,  as  such,  of 
appellee.   The  instruction  refers  merely  to  the  injuries 
of  appellee,  v;ithout  ".ny  particularization  as  to  ■.;hcther 
they  arc  permanent  cc  othorTrlso. 

Appellant's  last  contention  is  that  the 
verdict  is  ozccssivc,  because  of  the  fact  that  there  nro 
no  permanent  injuries  to  appellee.  Appellee's  physician 
testified  as  to  the  injuries  and  treatment,  vhich  appellee 
had  received,  and  this  testimony  T;as  not  contradicted,  and, 
in  vicr  of  the  nature  and  e:ctent  of  appellee's  injuries,  as 
shov:n  by  the  record,  v;e  -.re  of  the  opinion  that  the  verdict 
is  not  ezccssivc. 

For  the  reasons  aforesaid,  the  judgmunt  of 
the  Court  belou  is  affirmed, 

ATFimSED. 
Not  to  bo  reported  in  full. 
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COMPANY, a  Corporation.  ) 

Appellant,  ) 


APPEAL  FROM  THE  CIRCUIT  COURT 
OF 

Lawrence  county. 


Newhall,  J.    This  was  an  action  of  assumpsit  brought  by 
appellee  against  appellant  to  recover  on  a  fire  insurance 
policy  in  the  sum  of  $800.00  insuring  certain  household 
effects  of  appellee. 

The  declaration  alleged  that  on  May  22 
1926,  appellant  made  and  delivered  to  appellee  a  policy 
of  insurance  which  ?fas  set  out  in  haec  verba  in  the  declara- 
tion. Appellee  averred  tl.at  he  had  kept  and  performed  all 
things  in  said  policy  contained  in  his  part  to  be  kept  and 
performed,  and  alleged  that  he  had  sustained  loss  and  damage 
by  fire  .on  said  property  in  the  manner  and  to  the  amount 
aforesaid;  that  appellant,  although  often  req.uested,  had  not 
paid  to  appellee  the  amount  thereof,  but  refused  so  to  do  to 
the  damage  of  appelleOo 

Appellant  filed  the  general  issue  and  six 
special  pleas,  and  to  each  plea  replications  were  filed  and 
the  cause  submitted  to  trial  before  a  jury.   The  second  plea 
alleged  that  the  interest  of  the  insured  was  other  than  the 
unconditional  and  sole  ownership. 
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The  third  plea  alleged  that  the  policy  was  void  because  of  the 
keeping  of  an  excessive  amount  oS   gasoline  en  the  premises. 
The  fourth  plea  alleged  that  the  policy  was  void  because  of 
false  swearing  by  appellee  relative  to  his  knowledge  ©f  the 
cause  of  the  fire.   The  fifth  plea  alleged  that  the  property 
T;as  destroyed  by  the  procurement  of  the  plaintiff  and  others 
mentioned  for  the  purpose  of  defrauding  appellant.   The  sixth 
plea  alleged  that  appellee  did  not  give  Immediate  notice  of  the 
loss  in  writing  or  make  a  complete  inventory,  as  required  by 
the  policy.   The  seventh  plea  alleged  that  the  property  was 
destroyed  through  collusion,  conspiracy,  and  procurement  of 
appellee  and  certain  othor  persons  mentioned  in  the  plea, 

'i^he  jury  returned  a  verdict  in  favor  of  appellee 
in  the  sum  of  $800,00,   Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  made  and  overruled,  and  judgment  entered  on 
the  verdict. 

The  first  error  argued  by  appellant  is  that  the 
trial  court  refused  to  admit  the  testimony  of  the  witness, Brink, 
who  was  aksed  to  state  how  the  fire  on  the  premises  in  question 
acted,  with  reference  to  other  gasoline  or  kerosene  fires  that 
he  had  observed.   This  question  T7as  improper  under  the  hold- 
ing of  the  Supremo  Ca)urt  in  Chicago  &  iilton  Railroad  Co,  v, 
Esten,  178  111.  192, 

Counsel  next  contend  that  the  trial  court  erred 
in  sustaining  objections  to  the  deposition  of  the  witness, 
Ethel  aitton,  and  the  alleged  statements  made  by  the  witness, 
Ethel  Sutton,  in  her  deposition,  denied  any  knowledge  of  the 
fire  in  question  or  any  connection  of  appellee  with  the  sam.e» 
She  -was  offered  as  appellant •s  witness,  and  it  is  urged  that 
her  testimony,  denying  any  knowledge  of  the  fire,  was  a  sixr- 
prise,  and  counsel  sovight  to  impeaeh  her  by  calling  her  attent- 
ion to  previovis  alleged  written  statements  made  by  her, 

2. 


Xi-S'l.i-.-^    "^I.T 


It  is  only  where  a  v:itness  unexpectedly  gives 
testimony  against  a  party  calling  him,  that  such  party  ]|jas 
the  right  to  specifically  call  the  attention  of  the  witness 
to  his  foKier  statements,  but,  if  the  vdtness  denies  the 
alleged  statements,  the  party  calling  him  must  "be  concluded 
by  his  answers,  and  is  not  allowed  to  show  that  the  witness 
did,  in  fact,  make  those  statements,  either  for  the  purpose 
of  impeachment  or  as  original  evidence  of  the  facts  sought  to 
be  proved, {People  v.  0»Gara,  271  111.  138(143)  ^)    This, 
however,  does  not  preclude  the  party  from  proving  by  other 
witnesses  the  facts  sought  to  be  proved  by  the  witness  giving 
such  unexpected  testimony. 

Counsel  for  appellant  further  contend  that  the 
trial  court  erred  in  refusing  to  admit  the  testimony  of  the 
witness.  Coombs,  concerning  conversations  with  one  Clarence 
Sutton,  in  the  absence  of  appellee,  on  the  theory  that  a 
fraudulent  conspiracy  exsisted  between  appellee  and  Clarence 
Sutton  to  set  fire  to  the  premises  in  question  for  the  purpose 
of  defrauding  appellant,    in  order  to  render  such  testimony 
competent,  a  conspiracy  must  first  be  established,  before  the 
acts  or  declarations  of  a  third  person,  done  or  made  out  of 
the  presence  of  appellee,  can  be  used  as  evidence  against  him, 
(Sec  People  v.  Bundy,  295  111,  328..) 

It  is  next  contended  by  appellant  that  appellee »s 
given  Instructions  One  and  Tuo  vrere  erroneous,  and  that  the 
ooui't  erred  in  refusing  to  give  appellant's  Instruction  Nine, 
¥e  have  examined  these  given  instructions  on  behalf  of  appellee, 
and,  while  they  are  subject  to  criticism,  we  do  not  believe 
that  the  giving  of  them  was  reversible  error  under  the  facts 
shown  by  this  record.   The  substance  of  appellant's  refused 
Instruction  Nine  was  given  by  the  court  in  appellant's 
Instruction  Eight. 
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Appellant  next  contends  that  the  court  erred 
in  refusing  to  direct  a  verdict  for  appellant  on  the  ground 
that  it  Tras  not  shown  that  tbe   property  burned  was  located 
on  the  premises  described  in  the  policy*.  The  proof  shows 
that  the  agent  came  to  appellee's  home,  which  was  describ- 
ed as  being  situated  at  14th  and  Walnut  Streets,  in  Lawrence- 
ville,  and  renewed  an  insurance  policy  on  the  furniture 
contained  in  the  hcane  of  appellee.   On  the  trial,  no  c[Uost- 
ion  of  variance  was  raised  or  called  to  the  attention  of 
the  court,  and  appellant  is  not  in  a  position  to  raise  this 
question  for  the  first  time  in  a  court  of  review. 

Appellant  also  contends  that  appellee  did 
not  make  or  establish  sufficient  proofs  of  loss  under  the 
terms  of  the  policy.   The  proof  tends  to  show  that  appell- 
ant, after  the  fia;e,  denied  liability  on  the  ground  that 
appellee  had  conspired  with  others  to  bum  his  property; 
that  appellee  did  furnish  the  company  with  an  affidavit 
as  to  his  knowledge  concerning  the  fire  and  the  amount  of 
his  loss,  and  apparently  no  objections  were  then  made  as 
to  the  sufficiency  of  the  proofs  of  loss. 

Where  an  insurance  company,  after  a  fire, 
refuses  to  pay     the  policy  for  other  reasons  than 
objections  to  the  form  and  sufficiency  of  the  proof  of 
loss,  the  objections  to  such  proofs  of  loss  are  thereby 
waived,  (Williamsburg  City  Insurance  Co.  v,  Gary,  83  111, 
453;  St.  Onge  v.  Hartford  Fire  Insurance  Co.,  '204  111, 
App.  127.) 

Appellant *s  final  contention  for  reversal 
is  that  its  motion  in  arrest  of  judgment  should  have  been 
sustained  on  the  ground  that  the  declaration  failed  to  state 
a  cause  of  action.   It  is  urged  that  the  declaration  does 
not  contain  any  allegation  that  the  property  covered  by  the 
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policy  hss  been  lost  or  damaged;  that  the  plaintiff  had 
any  interest  in  the  property;  that  the  tine  or  place  of 
loss  is  not  alleged,  or  that  plaintiff  gave  any  notice  of 
loss  or  EUhriitted  any  proofs  of  loss  within  the  time  fixed 
by  the  policy. 

The  declaration  alleged  the  making  of  the 
policy  on  May  22^  1926,  insuring  against  loss  by  fire^  and 
the  policy  was  set  out  in  haec  verba.  It  further  alleged 
that  appellee  had  kept  and  performed  all  t.h-jngR  i^  said 
policy  on  his  part  to  be  kept  and  perforiaed;  that  appellee 
had  sustained  loss  and  damage  by  fire  on  said  property; 
that  appellant  refused  to  pay, and  that  appellee *s  damages 
were  laid  at  One  Thousand  Dollars, 

The  policy  was  for  a  teim  of  three  years, 
and  this  suit  was  filed  September  9,  1927,  The  declarat- 
ion was  loosely  drawn,  and  '    appellant  did  not  demur 
but  filed  the  general  issue  and  special  pleas  denying 
ownership  of  the  property,  and  averred  the  keeping  of  gaso- 
line contrary  to  the  terms  of  the  policy;  that  appellee, 

in  order  to  support  his  claim  for  loss,  in  ^aid.-eb©<ilaj:a- 
ion  swore  falsely  ag  to  the  origin  of  the  fire ;  that  the 
property  mentioned  in  said  policy  was  destroyed  by  appellee; 
that  appellee  did  not  give  immediate  notice  of  said  fire, 
as  provided  in  said  policy.  Replications  to  the  pleas  were 
filed  and  evidence  offered  in  support  of  the  allegations  of 
the  declaration  without  the  objection  being  made  as  to  any 
variance,  or  that  prooj"  did  not  tend  to  support  the  declarat- 
ion. 

In  Ton£3or  et  al,  v.  Fidelity  &  Deposit  Co,, 
173  111,  App,  383,  Page  388,  the  court  said:- 

"One  of  the  objects  to  be  obtained  by  pleading 
is  to  intelligently  present  to  the  juiy  the 
several  matters  that  are  in  dispute  between 
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the  litigants.  Mere  irregularities  will  not 
■".Tork  a  reversal  of  a  judgment.   (Wallace 
V.  Curtiss,  36  111.  157;   Rubens  v.  Hill, 
213  111.  523.  A  judgment  will  not  be  re- 
versed or  impaired  or  in  any  way  effected  by 
reason  of  any  imperfections,  omissions,  de- 
fects, matters  or  things  in  the  process  or 
pleadings,  unless  it  shall  appear  that  either 
partjr  has  been  prejudiced  thereby  *   Sec  6, 
Chap,  7»  Kurd's  rtevised  Statutes  (Amendments 
and'  Jeofails )i" 

In  RUbens  v*  Hill>  213  111*  523*  page  537, 

it  was  held:- 

"It  is  claimed  by  counsel  for  appellant,  that 
the  declaration  is  defective  in  not  averring 
that  appellant  used  or  occupied  the  premises 
in  question.   If  such  a  defect  exists  in  the 
declaration,  we  think  that  it  was  cured  by  the 
pleas.  The  pleas,  as  set  forth  in  the  state- 
ment preceding  this  opinion,  averred  that, 
after  the  making  of  the  lease,  the  appellee 
entered  upon  the  possession  of  the  appellant 
and  evicted  him.  In  sTallace  v.  Curtiss,  36 
111,  156,  where  there  was  a  material  omission 
in  the  declaration,  it  was  held  that  such 
omission  was  supplied  by  the  special  plea,  it 
being  there  said  (p.  158):   "The  pleas  cured  the 
omission,  *****  Tho  issues  were  not  alone 
on  the  facts  stated  in  the  declaration,  but 
upon  the  agreement  stated  in  the  special  pleas, 
and  they  may  be  taken  as  amendatory  of  the 
declaration,  of  the  issue  and  verdict,  in 
order  to  favor  the  justice  of  the  case."  *  *  * 
Ve   think,  moreover,  that  such  other  formal 
defects,  as  are  alleged  by  the  appellant  to 
exist  in  the  declaration,  were  cured  by  the 
verdict,  and  under  the  Statute  of  Amendments 
and  Jeofails,  which  latter  statute  provides 
that  "judgments  shall  not  be  arrested  ***** 
for  any  mispleading,  insufficient  pleading," 
etc.   (Starr  &  Curt,  Ann,  Stat.  -2d  od.  -  p. 
390;  Keegan  v.  Kinnare,  123  111.  280.)" 

To  the  same  effect  is  the  case  of  Amslor 
V.  Bruner,  173  111,  337, 

There  is  no  serious  contention  made  that 
the  evidence  heard  by  the  jury  was  not  sufficient  to 
warrant  the  amount  of  the  verdict  that  was  rendered,  and 
WG  are  of  the  opinion  that  no  substantial  error  occurred 
on  the  trial  which  would  justify  a  reversal  of  the  case. 

For  the  reasons  aforesaid,  the  judgment  of 

the  trial  court  is  affirmed. 

AFFIRJiffiD. 

Not  to  be  reported  in  full. 
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Ei'.ST  ST.  LOUIS  YELLO:-^  QAB   GO.  , 
Appellant. 


APPEAi  FROI.I  THE   CIRCUIT 
GOURT   OF   ST.    GL/lIR   C0U1>TTY. 


NET7HALL,    J". 

Appellee  recovered  a  judgment  in  the  court 
beloF  for  012OO.OO  for  Injuries  uhich  he  claims  to  have  sus- 
tained in  an  automobile  collision  with  a  taxicab  alleged 
to  have  been  negligently  operated  by  appellant. 

The  testimony  shoi7s  that  on  the  evening  of 
January  24,  1926,  appellee  vras  driving  a  Cadilac  car  on 
the  public  highway  in  a  iresterly  direction  tov/ard  the  City 
of  East  St.  Louis;  that  he  collided  with  one  of  appellant's 
Yellow  Cabs  coming  from  the  opposite  direction;  that  the 
concrete  roadway  was  partially  coated  with  ice  and  snow. 
The  evidence  as  to  the  cause  of  the  collision  is  admitted 
by  counsel  for  appellant  to  be  sharp  conflict. 

The  evidence ""  upon  the  part  of  appellee 
tended  to  show  that,  as  the  two  machines  approached  each 
other,  the  cab  owned  by  appellant  ran  off  the  concrete, 
and  the  driver,  inattempting  to  get  back  on,  drove  across 
the  roadway,  and  struck  the  left  rear  of  appellee's  car. 
As  a  result  of  the  collision,  appellee's  car  was  damaged 
and  he  was  throvm  from  his  car  to  the  pavement  causing 
bodily  injuries  necessitating  a  trip  to  a  hospital,  where 
he  received  medical  care;  that  his  head  was  cut,  and  his 
ribs  broken  on  the  right  side;  that  he  received  medical 
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treatner.t  for  his  injuries;  that  prior  to  the  accident  he 
had  Tvorked  as  a  bricklayer  for  Fourteen  Dollars  per  day, 
and  had  been  unable  to  vjovk.   for  nearly  tno  years  on  account 
of  his  injuries. 

Appellant's  driver  testified  that  the 
collision  'jas  occasioned  by  appellee  applying  his  brakes, 
causing  his  car  to  skid  on  the  slippery  paveraent,  arovmd 
in  front  of  appellant's  car,  and  that  the  accident  tjqs 
unavoidable  4 

The  first  contention  argued  by  appellant 
for  a  reversal,  is  that  the  Court  erred  in  admitting 
evidence  tending  to  shov;,  as  an  eleraent  of  damage,  that 
appellee's  car  was  damaged  beyond  repair  nhile  the 
declaration  only  alleged  that  it  vjas  damaged  in  the  sum  of 
Tuo   Hundred  Dollars  for  repairs  expended  by  appellee. 

Appellee  offered  evidence  tending  to  shorr 
that  his  car  uas  completely  damaged,  and  that  it  was  not 
practical  to  repair  the  same.   This  testimony  was  objected 
to  on  the  ground  that  the  v/itness  was  not  shown  to  be 
qualified.   The  evidence  tenied  to  show  that  the  witness 
\7as  familiar  with  the  value  of  the  car  in  q.uestion  before 
and  after  the  accident.  Ke  testified  that  it  was  worth 
Five  Hundred  Dollars  before  the  accident,  and  that  after- 
wards it  was  only  of  junk  value. 

Fo  objection  on  the  trial  was  made  that  this 
evidence  was  incompetent  on  the  ground  that  the  declaration 
claimed  only  damages  due  to  necessary  repairs.  An  alleged 
variance  between  the  allegations  and  the  proof,  which 
might  have  been  obviated  by  amendment  of  the  declaration, 
cannot  be  availed  of  an  appeal  where  no  specific  objection 
as  to  such  variance  was  made  on  the  trial.   (See  Carney  v. 
Marquette  Third  Vein  Coal  Mining  Co.  260  111.  2S0;  Pihl  v. 
Springfield  Gonsol,  R.R.  Go.  219  111.  App.  588.) 

Appellant  also  contends  that  the  trial  court 
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erred  in  admitting  the  evidence  of  appellee's  medical  witness. 
This  iTitness  testified  that  he  knew  what  were  the  fair, 
customary,  and  reasonable  charges  for  medical  services 
in  St.  Louis  and  vicinity.   Objection  v/as  made  by  appellant 
that  there  v/as  no  founc'aticn  laid  for  medical  attention,  and 
that  the  v/itness  was  not  able  to  state  what  would  be  a  fair 
fee,  and,  for  that  reason,  objected  to  the  answer  of  the 
vritness.  Te  think  that  there  is  no  merit  to  this  objection, 
for  the  answer  of  the  witness  tended  to  show  that  he  was 
qualified  to  express  his  opinion  as  to  what  would  be  a  fair 
and  reasonable  fee,  and  there  was  evidence  in  the  record 
that  appellee  had  received  some  medical  attention  at  and 
subsequent  to  the  accident,  but  the  extent  and  the  necessity 
thereof  do  not  appear  from  the  record,   ^'ithout  objection, 
the  witness  testified  as  to  what  would  be  a  reasonable  fee 
for  each  treatment,  and  apparently  specified  some  injuries 
for  which  there  was  no  foundction  in  the  evidence. 

The  cross-examination  disclosed  that  the 
witness  did  not  have  sufficient  information  as  to  the 
particular  medical  treatment  appellee  had  received,  or  the 
necessit^^  therefor,  and,  undoubtedljr,  if  appellant  had  moved 
to  strike  out  this  testimony  and  to  instruct  the  jury  to 
disregard  it,  the  Court  would  have  done  so.   The  objection- 
albe  part  of  this  testimony  was  not  raised  in  apt  time  on 
the  trial,  and  we  are  of  the  opinion  that  the  admission  of 
this  testimony  7/as  not  reversible  error,   (See  Schmitt 
V,  Kurrus,  234  111.  578,  page  581.) 

Counsel  also  contend  that  the  trial  court 
erred  in  permitting  counsel  for  appellee  to  argue  certain 
alleged  prejudicial  matter  to  the  jury,  which  appears  from 
an  affidavit  of  appellant's  counsel  in  the  abstract  of 
record.   This  affidavit  was  not  made  a  part  of  the  bill  of  , 
exceptions,  and  there  does  not  appear  in  the  bill  of  ex- 
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ceptions,  any  objection  or  exception  to  counsel's  argument 
for  appellee  before  the  jury.   In  order  to  preserve  for 
revieTT  alleged  improper  argiments  of  counsel  before  a 
jury^  such,  portions  of  the  argument  as  are  objectionable 
must  be  certified  to  by   the  trial  court  in  a  bill  of 
e:cGeptio:is.   (People  v,  'Tiittington,  143  111.  App.  445.) 
'"'e  are  of  the  opinion  that  the  verdict  is 
not  excessive  in  vieir  of  appellee's  loss  of  time,  property, 
and  earning  capacity;  that  the  verdict  is  supported  by 
the  greater  weight  of  the  evidence,  and,  accordingly, 
for  the  reasons  above  set  forth,  the  judgment  of  the  trial 
court  is  affirmed. 

A  F  F  I  R  II  E  D  . 

Not  to  be  reported  in  full. 
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STATE      OF      ILLINOIS. 
iPPELLATE  COURT, 

i'OURTH  DISTRICT. 
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BENJAlvUN  HARRISON,  by 
ELMER  HARRISON,  his 
Father  and  Next  Friend, 
Appellee, 

V5. 

E.  N..LAJJGSTON, 

Appellant, 

and  THOMAS  ROM/lINE, 


25 


Is' nil   P^^ln^ 

L)  'J      1  i—T"    1 ^ 

F.:.    1  im 


AGENDA  NO. 20. 


APPEAL  FROM  THE  CITY  COURT 

OF 
EAST  ST.  LOUIS.   ILLINOIS. 


Newhall,  J,    This  is  an  appeal  from  a  judgment  on  the  City 
Court  of  East  St,  Louis  in  the  sum  of  one  thousand  dollars 
against  appellant,  E.  N.  Langston,  in  an  action  brought  by 
Benjamin  Harrison,  by  his  father  and  next  friend,  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  him 
on  November  12,  1927,  when  struck  by  a  truck. 

The  declaration  charged  that  appellant  and 
one  Thomas  Romainej,  who  was  a  defendant  in  the  court  below, 
but  not  served  with  summons,  were  possessed  of  an  automobile, 
which  appellant  so  negligently  drove  that  it  injured  appellee » 

Appellant,  Langston,  filed  the  general  issue 
and  special  plea  denying  that  he  ¥v'as  possessed  of  or  oper- 
ating and  controlling  the  said  truck.   The  case  went  to 
trial  before  a  jury  to  detirmine  the  issues  between  appellee 
and  appellant,  Langston, 

Proof  on  the  part  of  appellee  tended  to  show 
that  the  truck,  driven  by  Romaine  and  in  which  appellant  -was 
riding.,  was  driven  south  in  the  middle  of  Tenth  Street; 
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that   the  truck   struck   appellee   and   skidded  about    twice   the 
length  of  the   truck;    that   the  skid  marks  of  the   truck  on  the 
pavement   at  the  scene  of  the  accident  v/orc  about  forty  feet 
in  length. 

Two  police   officers  testified  to  certain 
conversations  with  appellant  and  Romaine  with  reference 
to  the  ownership  of  the   truck,    the  substance  of  which  con- 
versationiS  are   to  the   effect  that  appellant  was  the  owner 
of   the    truck^    and  that  Romaine  was  not  the  owner. 

Without  objeotien^    testimony  was  offered 
as  to   certain  medical  and  hospital  bills   incurred^by  the 
father  of  the  boy, amounting  to  the  sum  of  about  $188o00o 
Appellee  ?ifas   a  boy  about   six  years   of   age   at   the   time   of 
the  accident. 

Testimony  on  behalf  of   appellant   tended  to 
show  that  Romaine  had  bought   the  truck  from  appellant 
about   a  week  prior  Id    the  accident,   and   that  appellant  was 
riding  with  Romaine  at   the  time  of  the  accident;   that  as 
appellant   and  Romaine  proceeded  down  Tenth  Street  there 
was  a  coal  wagon  on  the  right-hand   side  going  in  the  same 
direction;   that  on  the  left-hand  side  of   the   street  were 
automobiles  parked,   and  that  coming  toward  than  from  the 
left  side  v/as  an  ice  wagon;   that   appellee   jumped  or  ran 
from  in  back   of  the  ice  wagon,    and  struck   the   truck   just 
back   of    the  front  fender,   and  fell  to  the  ground;   that 
Romaine  tried  to   avoid  the  accident  by  sv/erving  his  truck 
to  the  right,   but  was  unable   to  do   so. 

Appellant  testified,    in  his  own  behalf,   that 
about  a  week  before  the  accident  be  had  sold  the  car  in  (juest- 
lon  for   about  $150,00  t©  Romaine;    that  he  had  received  $10.00 
on  account  and  gave  Romaine  a  bill  of  sale  for  the  car.     He 
testified  that  his  version  of  the  accident  was  the  some  as 
that  of  the  witness,   Romaine, 
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After  the  accident^,  the  boy  was  taken  t©  the 
hospital  by  appellant,  r/here  he  was  attended  by  a  physician^ 
v;ho  testified  that  appellee  had  a  fracture  of  both  bones  of 
the  right  lower  leg^  and  numerous  lacerations  sind  bruises 
about  the  head  and  body;  that  he  was  in  the  hospital  about 
twenty  days  under  medical  care;  and  that,  as  a  result  of  the 
accident,  there  were  scars  on  hi s  face  and  one  leg  was  slight- 
ly bowed,  with  a  formation  of  callus  where  the  break  occured 
in  the  two  bones, 

... ,  The  Jury  rendered  a  verdict  of  $2,000.00,  and 

,_on  motion  for  a  new  trial,  the  trial  court  required  a  ro- 
.  mittitur  of  $l,000o00,  which  was  made,  and  judgment  for 
$1,000.00  against  appellant,  Langston. 

The  errors  assigned  for  reversal  are  that  the 
court  admitted  improper  evidence;  that  erroneous  instructions 
were  given,  and  that  the  verdict  and  judgment  were  contrary 
to  the  law  and  evidence. 

Appellant  appeared  as  his  own  counsel  in  the 
trial  of  the  case,  and  without  objection  the  hospital  and 
medical  bills  were  testified  to,  from  which  it  appeared  that 
the  father  of  appellee  had  received  these  bills  amounting  to 
the  sum  of  about  $188.00. 

This  testimony  was  incompetent,  and  undoubted- 
ly, if  objection  had  been  made  in  the  trial. court,  the  object- 
ion would  have  been  sustained.  But,  in  view  of  the  fact 
that  the  court  required  a  remittitur  of  §1,000.00,  this,  in 
our  opinion,  under  the  circumstances  of  this  case,  cures  any 
error  that  the  court  might  have  committed  in  admitting  testi- 
mony as  tb  the  medical  and  hospital  bills, (McMahon  v,  Chicago 
City  Railway  Go,,  239  111.  334,) 

On  the  question  of  the  ownership  and  control  of 
the  truck,  the  evidence  shows  that  appellant,  Langston,  was 
riding  in  tho  truck  with  Romaine. 
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Two  police  officers,  who  saw  appellant,  Langston,  and  Romaine^ 
driver  of  the  truck^  immediately  follov/ing  the  accident,  testi- 
fied that  RomainOj  in  the  presence  of  appellant,  stated  that 
he,  Romainc,  was  not  the  ovmer  of  the  truck,  hut  that  Langston 
was  the  oimor.   This  evidence  was  not  denied  by  Langston  on 
the  trial,  and  it  was  purely  a  question  of  fact  for  the  jury 
to  detirmine  from  all  of  the  evidence  as  to  who  was  the  owner 
of  the  truck,  and  v/hether  or  not  it  was  being  operated  under 
his  direction  and  control. 

We  cannot  say^  from  a  consideration  of  the 
entire  case,  that  the  verdict  df  the  jury  on  this  question 
was  against  the  weight  of  the  evidence* 

Appellant  complains  as  to  the  admission  of 
certain  incompetent  testimony  on  the  trial,  but  no  objeGl>- 
ion  was  made  in  the  trial  court,  and  appellant  is  not  now 
in  a  position  to  urge  er3?or  in  that  respect. 

Appellant  complains  as  to  the  form  of  instruct- 
ions, which  were  instructions  as  to  the  form  of  verdict  only, 
and  referred  to  defendants  in  the  plural  rather  than  in  the 
singular.   It  is  urged  that,  because  there  was  only  one 
defendant  on  the  trial,  the  instruction  as  to  the  form  of 
vefcdict  was  erroneous.   We  think  that  there'  was -^ no  mertt  in 
this  contention,  for  the  jury  did  return  a  verdict  which 
applied  only  to  the  appellant,  Langston. 

It  is  also  urged  that  appellant  was  not 
guilty  of  any  negligence  which  was  the  proximate  cause  of 
the  accident,  and  that  appellee  was  guilty  of  contributory 
negligence.   Appellee  was  a  minor  six  years  of  age,  and, 
under  the  law,  cannot  be  guilty  of  contributory  negligence. 
It  was  the  duty  of  appellant  to  use  ordinary  care  to  avoid 
injurihg  him. 

In  the  case  of  Morrison  v.  Flowers,  308  111. 
189,  it  is  said,  as  follows:- 
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"The  driver  of  a  motor  vehicle  on  the  streets 
°^  ^  ci'ty  is  bound  to  recognize  the  fact  that 
the  children  will  be  found  playing  in  the 
street;  that  they  may  cometimes  attempt  to 
cross  the  street  unmindful  of  danger,  and 
such  driver  owes  the  children  the  duty  of 
reasonable  and  ordinary  care  under  the  cir- 
cumstances. And  also  v/here  the  driver  of  a 
motor  vehicle  is  obeying  all  the  requirements 
of  the  law  and  the  regulations  for  operating 
his  machine,  he  is  not,  as  a  rule,  liable 
for  injuries  received  by  a  child  who  darts 
in_ front  of  a  machine  so  suddenly  that  the 
driver  cannot  stop  or  otherwise  avoid  injuring 
the  child,  but  if  one  is  running  his  automobile 
at  a  speed  in  excess  of  the  statutory  limits 
or  at  an  unreasonable  or  dangerous  speed,  he 
cannot  escape  liability  because  the  child  who 
is  injured  ran  in  front  of  the  automobile  so 
suddenly  that  the  accident  was  unavoidable." 

Proof  tended  to  show  that  the  car,  v/hich 
caused  the  accident,  was  being  driven  at  a  speed  in  excess  of 
V7hat  would  be  reasonable  under  all  of  the  circiimstances  of 
the  case,  and,  from  this  view  of  the  case,  we  consider  it  a 
question  of  fact  for  the  jury  to  determine  whether  or  not 
appellant  was  guilty  of  the  negligence  charged,  and  whether 
or  not  the  accident  was  unavoidable. 

After  giving  due  consideration  to  all  of 
appellant's  contentions,  we  are  of  the  opinion  that  there  is 
no  reversible  error  in  the  record,  and  that  the  judgment 
of  the  court  below  should  be  affirmed. 

AFFimffiD. 
No  to  be  reported  in  full. 
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L.    J.    GOEPPI^TER, 

Defendant   in  Error, 

VS. 

AUTO   OV/NERS  UNDERi'miTERS , 

Plaintiff  in  Error. 


ERROR  TO  THE  CIRCUIT 
COURT  OF  J.IARION  COUNTY. 


WOLFE,  J. 

This  is  an  action  of  assiampsit  brought  in  the 
Circuit  Court  of  Marion  County  by  L.  J,  Goeppner,  defendant 
in  error,  against  the  AUto  Owners  Underwriters,  a  reciprocal 
insurance  conpany,  and  the  plaintiff  in  error,  to  recover 
damages  to  his  Packard  automobile  caused  by  its  collision 
against  an  embankment.   Before  the  collision  the  plaintiff 
in  error  had  issued  to  the  defendant  in  error  an  insurance 
policy  insuring  the  car  of  the  defendant  in  error  against 
loss  or  damage  by  reason  of  the  collision,  accidental  up- 
setting or  overturning  of  the  car.   There  was  a  hearing  be- 
fore the  trial  judge  without  a  jury,  and  a  judgment  rendered 
for  the  defendant  in  error  for  the  sum  of  $900.00  and  costs 
of  suit. 

It  is  contended  that  the  judgment  cannot  be 
sustained  because  the  allegations  of  the  declaration  make 
out  one  case  and  the  proof  by  the  plaintiff  makes  out 
another,  it  is  necessary  to  set  forth  a  summary  of  the 
declaration;   This  s-'jmmary  contains  many  of  the  facts  in 
the  case;  most  of  the  controlling  facts  not  involving  the 
question  of  damages  and  written  notice  of  intended  suit,  are 
not  in  dispute. 

The  declaration  alleges  that  on  January  30, 
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1926,  the  Auto  Underv/r iters  delivered  to  Goeppner  a 
policy  of  insurance,  which  is  set  forth  in  haec  verba. 
The  material  parts  of  the  policy  are  as  follows:   The 
company  insures  the  car  of  the  defendant  in  error 
against  loss  or  damage  by  collision  to  the  extent  of 
^2250.00.   The  collision  clause  provides  as  follows: 
"Collision:  Accidental  Collision  with  another  object, 
either  moving  or  stationary,   (1)  Accidental  upsetting  or 
overturning  of  the  insured  motor  vehicle". 

Under  the  general  heading  "Conditions  and 
Limitation"  the  policy  reads:   "The  Underr/riters  shall 
have  a  reasonable  time  after  the  receipt  of  the  sworn 
statement  and  proof  of  loss  in  which  to  repair  or  replace 
the  property  lost  or  damaged,  or  to  pay  in  money  the 
amount  due  the  subscriber  under  the  provisions  of  this 
policy."   "If  the  insured  motor  vehicle  or  any  part  thereof 
damaged,  destroyed  or  stolen,  the  Underwriters  shall  have 
the  right  to  repair  or  rebuild  the  insured  property  or  to 
Teplaoe  it  with  property  of  like  kind  and  quality,  or  to 
pay  the  subscriber  within  the  limits  of  this  policy  what 
it  would  cost  the  underwriters  to  repair  rebuild  or  replace 
the  property  damaged."   "The  loss  of  or  damage  to  ********** 
or  any  equipment  or  property  not  actually  attached  to  and  a 
part  of  the  insured  motor  vehicle  is  not  covered  by  this 
policy". 

The  policy  further  requires  that  no  action 
shall  be  instituted  against  the  insurer  unless  brought  with- 
in 12  months  after  the  occurrence  causing  the  loss,  and  in  no 
event  unless  the  insurer  shall  first  have  had  50  days  writ- 
ten notice  of  the  insured's  intention  to  bring  such  suit. 

The  declaration  then  alleges  that  on  August 
12,  1926,  the  automobile  of  the  insured  collided  with  an 
embankment  at  the  side  of  a  public  highway  in  St.  Glair 
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County,  and  thereby  the  crank  case,  frame,  radiator,  bumper 
motormeter,  oil  system,  tires,  tubes  and  various  other 
parts  and  pieces  of  the  car  vjere  broken,  bent,  t^-zisted,  in- 
jured and  damaged  to  a  large  amount,  to-nit,  the  sum  of 
■]>2200.00;   that  plaintiff  gave  the  defendant  notice  of  said 
accidental  overturning  and  injury  and  damage  to  the  car, 
and  that  defer.dant  requested  the  plaintiff  to  deliver  the 
automobile  to  it  for  the  purpose  of  repairing  and  replacing 
the  same  to  its  former  condition  rrithin  a  reasonable  time 
according  to  the  terms  and  conditions  of  the  policy;  that 
the  plaintiff  delivered  the  automobile  to  the  defendant 
for  that  purpose.  And  thereby  and  by  means  thereof  waived 
any  further  or  additional  notice  of  said  ac-idental  damage 
and  of  the  making  and  filing  with  the  defendant  of  any  proof 
of  loss;  that  plaintiff  paid  the  premiums  as  required  by 
the  policy  and  kept  and  performd  the  terms  and  conditions 
of  the  policy  upon  his  part  to  be  performed. 

The  declaration  further  alleges  "that  al- 
though more  than  four  months  has  elapsed  since  the  accidental 
unsetting  overturning,  injury  and  damage  to  the  said  auto- 
mobile and  the  receiving  of  the  said  automobile  of  the 
plaintiff  by  the  defendant  for  tl.e  purpose  of  repairing  the 
same,  the  defendant  has  ";holly  failed  and  refused  to 
properly  repair  or  rebuild  the  said  car  vrithin  a  reasonable 
time  according  to  the  terms  and  provisions  of  said  policy 
of  insurance,  or  to  pay  the  plaintiff  the  amounts  specified 
in  said  policy  or  the  amount  of  said  damage  and  injury  to  the 
said  automobile  aforesaid,  although  requested  to  do  so.   And 
thereupon  the  plaintiff  demanded  of  the  defendant  to  pay  him, 
the  plaintiff,  the  amount  of  the  said  damage  end 
injury  to  said  automobile,  and  that  unless  paid  at  once  he 
would  bring  suit  on  the  said  policy  and  thereupon  the 
defendant  then  and  there  refused  to  pay  the  amount  of  said 
damage  or  injury  of  any  part  thereof,  and  told  said  plaintiff 
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to  bring  said  suit  if  he  dcsirod  and  thereupon  waived  any 
rarthcr  or  additional  notice  of  the  bringing  of  such  suit  as  rc- 

c^uircd  by  the  said  policy,"   By  means  '-/hereof  the  defendant 
becano  liable  to  pay  the  plaintiff  the  sum  of  $2200.00  as 
in  and  by  said  policy  agreed,  to  the  damage  of  the  plaintiff 
of  §2250o00. 

To  this  declaration  the  plaintiff  in  error 
filed  a  general  and  special  demurrer  Trhich  uas  overruled. 
Thereupon  the  plaintiff  in  error  filed  several  pleas  to  the 
declaration,  the  first  of  which  was  non-assumpsit.  The 
second  plea  alleges  that  if  the  insured  motor  vehicle  or 
any  part  thereof  is  damaged  or  destroyed,  the  undcrjritera 
shall  have  the  right  to  repair  or  rebuild  the  insured 
property,  or  to  re  place  it  with  property  of  like  kind  and 
quality,  or  to  pay  the  subscriber  within  the  limit  of  the 
policy  what  it  would  cost  the  unden^riters  to  repair,  re- 
place, or  rebuild  the  property  damaged;  that  defendant  did 
elect  to  repair  the  said  motor  vehicle  and  did  repair  the 
same  and  deliver  it  to  the  plaintiff,  A  demurrer  ?;as  sus- 
tained to  the  third  plea  of  the  plaintiff  in  error.   The 
fourth  plea  sets  up  the  provisions  of  the  policy  that  no 
action  shall  be  instituted  against  the  underw..  ..ters  unioss 
the  insured  shall  have  had  thirty  days  written  notice  of 
the  insured's  intention  to  bring  such  suit;  and  that  the 
underwriters  did  not  have  thrity  days  written  notice  of 
such  intention  to  bring  suit.   The  fifth  plea  slleges  that 
the  defendant  did  elect  to  repair  the  said  moto'..'  vehicle 
and  did  repair  the  same  and  did  tender  to  the  plaintiff  the 
said  motor  vehicle  and  did  tender  him  the  ke^^s  for  the  same; 
that  plaintiff  refused  to  receive  the  said  motor  vehicle, 
or  said  keys,  and  defendant  delivered  ths  motor  vehicle  to 
the  place  in  the  garage  where  plaintiff  had  kept  said  motor 
vehicle  prior  to  the  delivery  of  the  same  to  the  defendant, 
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and  that  the  defendant  did  deliver  the  said  keys  upon  the 
desk  of  the  said  plaintiff. 

The  defendant  in  error  filed  replications  to 
tho  pleas,  and  the  hearing  hefore  the  Court  v;as  upon  the 
issues  thus  presented  by  the  pleadings. 

It  is  contended  .by  the  plaintiff  in  error, 
as  a  matter  of  la"/,  that  ^-'hen  the  insurance  company  exercised 
its  option  conferred  by  the  policy  to  repair  the  damage  to 
the  car,  the  policy  became  in  effect  a  ner.'  and  independent 
contract  to  repair  the  property,  an  the  insurer's  liability 
thereafter  was  for  a  breach  of  the  contract  to  repair  and 
not  under  the  policy  to  pay  the  insurance.  And  such  being 
the  larr,  the  plaintiff  in  error  further  maintains  no  action 
TTill  lie  on  the  policy  but  an  action  should  be  brought  on 
the  contrct  to  repair  if  the  insured  deems  he  has  sustained 
damage  by  reason  of  a  failure  to  repair  as  required  by  the 
terms  of  the  policy.   In  support  of  its  position  the  plain- 
tiff in  error  cites  the  follovxing  cases:  Hartford  Fire 
Insurance.  Company  v.  Pebbles  Hotel  Co.,  82  Fed.  546;   Heilman 
V.  'Testchester  Fire  Ins.  Co.,  75  N.  Y.   7;  Wyncopp  v. 
Niagara  Fire  Ins.  Co.  91  11  „   Y.  478;   Henderson  and 
Henderson  v.  Crescent  Ins.  Co.  48  La.  iinno.  1176,  BO  So. 
658.   This  is  no  doubt  the  fixed  lav/  in  the  State  of  N.  Y. 
Gaffey  et  al.  v,  St.  Paul  Fire  &  Marine  Ins.  Co,  221  N.  Y. 
115,  116  N.  E.  778,  overruling  the  same  case  and  reported 
in  149  N.  Y..  Supplement  859. 

The  same  conclusion  as  announced  in  the  Nevr 
York  case  was  also  reached  in  the  case  of  Zalesky  v. 
Iowa  State  Ins.  Co.  102  Io\7a,   512.  70  N,  ".  187,   In  the 
cases  of  Good  v.  Buckeye  Hut.  F.  Ins.  Co.  43  Ohio  St.  394, 
2  N.  E.  420  and  Fire  Association  of  Philadelphia  v.  Rosenthal, 
108  Pa.  274,  1  Atl.  305,  it  was  determined  that  when  the  in- 
surer elects  to  repair  the  damaged  property  under  the  terms 


or  tho  policy,  the  election  once  made  is  irrevocable  and 
must  be  carried  out,  and  the  measure  of  damages  is  the 
cost  of  the  suitable  repairs  of  the  parts  of  the  property 
injured  and  not  the  amount  of  the  policy.  But  these  cases 
do  not  decide  that  an  action  will  not  lie  upon  the  policy 
after  such  election.  VJhere  the  insurer  elects  to  exer- 
cise the  option  to  repair  or  rebuild,  and  totally  fails  to 
do  so,  the  authorities  differ  as  to  whether  this  will  pre- 
clude a  recovery  upon  tho  policy.   Thus  in  Hartford  Fire 
Ins.  Co.  V.  Pebbles  Hotel  Company,  supra,  it  is  stated 
that  after  such  an  election  no  action  would  lie  to  recover 
the  money  indemnity  stipulated  for  in  the  policy.   On  the 
other  hand  in  Home  I.iut.  F.  Ins.  v.  Garfield  60  111.  124, 
it  was  held  that  the  mere  giving  of  notice  by  the  insurer 
that  it  intended  to  rebuild  the  insured  building  did  not 
change  the  contract  of  insurance  in  a  contract  to  rebuild, 
and  that  the  insurer,  upon  failing  to  rebuild,  did  become 
liable  to  pay  the  amount  of  insurance  stipulated  in  tho 
policy.   To  the  same  effect  are  the  cases  of  Langan  v. 
Aetna  Ins.  Go.  108  Fed.  985,  affirming  99  Fed.  374;   N.  ^/. 
National  Ins.  Co.  Vo  I7oodward,  18  Tex,  Civ,  App..  496,  45 
S.  '.7.  185. 

In  tho  oarjo  at  bar,  under  tho  pleadings  emd 
evidence,  as  -oresentod,  we  do  not  think  it  necessary  to  enter 
the  above  field  of  conflict  and  uncertainty,  beset,  as  we 
think  it  is,  with  rather  vague  refinements  of  form  rather 
than  of  substance. 

Our  Supreme  Court  in  the  case  of  Aetna  Ins. 
Co.  V.  Phelps,  27  111.  70,  in  an  action  on  a  fire  insurance 
policy  has  held  that  tho  condition  of  tho  policy  that  the 
company  could  rebuild  after  a  loss  was  inserted  solely  for 
tho  benefit  of  tho  company;   that  it  was  a  condition  sub- 
sequent which  need  not  be  negatived  by  the  plaintiff  in  his 
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declaration,  but  was  a  mattEr  of  defense  to  the  action, 
which  the  company  should  allege  by  special  plea,  and  that 
the  office  of  a  condition  subsequent  is  not  to  create  the 
right  on  vrhich  the  plaintiff  foiinds  his  demand;   but  •■ 
to  qualify  or  defeat  it.  '7e,  therefore,  do  not  think 
that  the  allegations  contained  in  the  declaration  with 
reference  to  the  receipt  of  the  automobile  for  repair 
and  the  failure  to  repair,  are  alleged  solely  for  the 
purpose  of  charging  that  the  plaintiff  in  error  waived  any 
further  or  additional  notice  of  the  bringing  of  the  suit 
and  required  by  the  policy  as  argued  by  plaintiff  in  error. 
On  the  contrary  we  arc  of  the  opinion  these  allegations, 
being  averments  of  the  breach  of  the  duty  of  the  plaintiff 
in  error  to  properly  repair  the  car,  after  it  had  made  its 
election  to  do  so,  are  the  basis  of  the  cause  of  action  and 
gravamen  of  the  cause  of  action  stated  in  the  declaration 
An  inspection  of  the  declaration  shows  that  th.c  issuance 
of  the  insurance  policy,  the  collision,  and  the  consequent 
damage  to  the  car,  are  alleged  as  mattexs  of  Inducement  to 
the  averment  that  the  plaintiff  in  error  notified  the  de- 
fendant in  error  of  its  intention  to  repair  the  car  and  do- 
liver  it  to  the  defendant  in  error.   Letendrc  v.  Automobile 
Ins.  Co.  of  H^:^orI  Conn.  43  R.  I.  410,  112  Atl.  783;   "'in- 
ston  V,  Arlington  F.  Ins.  COr  58  Court  of  Appeal  ,  D.  C»  61 
20  L.  R.  A,  (New  Series)  960,   If  the  plaintiff  in  error 
considered  the  declaration  for  any  reason  insuf  ficient, 
or  if  ho  deemed  the  form  of  action  improper,  he  should  havo 
stood  by  his  demurrer  to  the  declaration. 

In  the  case  of  Home  Mut,  Fire  Ins,  Co.  v. 
Garfield,  60  111.  124,  in  an  action  of  covenant  upon  a 
policy  of  insurance  the  Court  said:   "The  objections  to  the 
form  of  the  action  and  the  right  of  the  plaintiff  to  sue 
oannot  b©  availed  here.  These  were  raised  by  demurrer  in 
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the  Court  below,  as  the  declaration  sets  forth  at  length 
the  policy  and  the  notice  to  rebuild.   This  having  been 
overruled,  special  pleas  were  filed.   The  appellant  should 
have  abided  by  his  demurrer  if  he  desired  to  present  the 
question  raised  by  it  to  this  Court.  Russell  v.  Whiteside, 
4  Scan.  8;   Arnerican  Express  Co.  v.  Pinckney,  29  111.  406". 

On  the  hearing,  before  the  Court,  the  de- 
fendant in  error  in  the  first  instance,  introduced  the 
policy  in  evidence,  identified  himself  as  the  insured  named 
in  the  policy,  proved  the  damage  and  injury  to  his 

car  and  that  the  plaintiff  in  error  received  the  car  for 
the  purpose  of  repairing  the  same;  also  that  the  repairs  were 
not  made  in  substantial  compliance  with  the  terms  and  pro- 
visions of  the  policy  and  the  damages  resulting  from  the 
suit  required. 

Vie   thiiik  that  the  defendant  in  error  proved 
the  material  allegations  of  his  declaration  and  that  the 
declaration  does  not  allege  one  cause  cf  action  and  the 
proof  established  anothex'< 

It  is  also  contended  by  the  plaintiff  in 
error  that  the  trial  court  erred  ixi  its  finding  upon  the 
following  questions  of  fact  submitted  in  writing:   "If 
the  Court  holds  the  plaintiff  is  entitled  to  recover, 
is  his  right  of  recovery  upon  the  insurance  policy,  or 
upon  the  contract  to  repair?"   The  Court's  answer  thereto 
was:   "Upon  the  provisions  of  the  policy  containing  the 
right  to  accept  the  property  and  to  repair  the  same  to  its 
former  condition,"  For  the  reasons  stated  above  in  this 
opinion  we  think  the  finding  of  the  Court  in  this  par- 
ticular case  is  correcc. 

It  is  also  contended  that  the  Court  erred  in 
failing  to  sustain  the  motion  of  plaintiff  in  error  to 
dismiss  the  case  at  the  close  of  the  evidence  offered  by 


the  defendant  in  error,  and  renewed  at  the  close  of  all  the 
evidence  offered  on  behalf  of  both  parties,  for  the  reasons 
that  the  insured  never  gave  unequivocal  notice  to  the 
company  of  intended  suit,  as  provided  by  the  terms  of  the 
policy.   This  provision  of  the  policy  was  inserted  therein 
for  the  sole  benefit  of  the  company,  and  subject  to  express 
waiver  hj   the  company ,  or  a  waiver  by  such  a  course  of 
conduct  on  the  part  of  the  company  as  was  calculated  to 
lead  the  insured  to  believe  that  the  company  did  not  re- 
quire its  performance.   Dwelling  House  Ins.  Co.  v.  Dowdall, 
159  111,  179;   Metropolitan  Accident  Assoc  v.  Clifton, 
83  111.  App.  197,   Such  waiver  may  bo  by  an  agent  who  is 
investigating  the  alleged  loss  and  looking  into  the  justice 
of  the  claim,   '^ile  so  engaged,  his  acts  and  representations 
with  respect  to  the  matters  "so  in  his  charge  arc  those  of 
the  company,  and  if  his  acts  and  conduct  while  so  engaged 
are  inconsistent  with  an  intention  on  the  part  of  the  company 
to  insist  upon  a  strict  observance  of  the  condition  of  the 
policy,  waiver  of  such  condition  or  provision  might  arise 
therefrom.   Citizens  Ins.  Co.  v.  Stoddard,  197  111,  530, 

Defendant  in  Error  testified  that  Bryce 
Patchett,  who  was  an  adjuster  for  the  company,  came  to  his 
office  after  the  car  had  boon  repaired  by  the  company  and 
offered  to  deliver  the  car  to  the  defendant  in  error,  and 
when  he  refused  to  receive  the  car,  Patchett  said:   "There 
are  the  keys,  your  car  is  in  the  garage,  we  arc  done  as 
far  as  v/e  arc  concorncd,"   To  v-hich  defendant  in  error  replied: 
"I  ?/ill  never  tcOce  that  car  unless  the  Court  tolls  mo,  and 
moreover,  I  v/ill  sue  you  before  you  get  out  of  to?ni," 
Patchett  then  said,  "CJo  ahead  and  sue;  we  arc  done",  Patchett 
testified  that  at  the  time  this  convors- tiontook  place, 
that  he  was  willing  to  gi-e  the  defendant  in  error  s?300,00 
to  induce  him  to  take  the  car  as  the  same  had  been  repaired, 
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and  that  ho  told  him  the  company  was  through  as  they  had 
done  all  that  they  \7ould  do.  And  that  the  defendant  in 
error  said  "If  that  is  true,  I  Yiill   sue  you."   To  which 
Patchctt  replied,  "You  can  go  ahead  and  sue;  we  are 
through." 

The  declaration  alleged  the  waiver  on  the 
part  of  the  plaintiff  in  error  of  the  condition  requiring 
notice  of  intehded  suit»  In  the  case  of  the  Metropolitan 
Accident  Asso.  v.  Clifton,  supraj  it  was  held  that  the 
condition  of  an  insurance  p®licy  requiring  a  demand  in 
writing  to  be  made  before  bringing  suit  on  the  policy  may 
be  waived  by  the  verbal  demand  by  the  Attorney  for  the 
insured  upon  the  company's  agent  for  payment  which  wxs   re- 
fused.  ^Te  think  the  roproscntations  and  conduct  by  the 
company  vrhilc  engaged  in  looking  into  the  justice  of  the 
claim  and  negotiating  a  settlement  of  the  loss  with  the 
defendant  in  error  v;ere  inconsistent  with  the  intention 
on  the  part  of  the  company  to  insist  upon  a  strict  ob- 
servance of  the  condition  of  the  policy  requiring  notice  of 
intended  suit. 

It  is  urged  that  the  Court  erred  in  admitting 
evidence  proving  the  market  value  of  the  car  before  the 
collision  and  its  market  vrlue  after  the  repairs  had  been 
made  by  the  company  to  restore  the  car  to  it  former  con- 
dition, for  the  reason,  it  is  claimed,  that  the  measure 
of  damages  is  the  cost  of  the  suitable  repair  of  the  parts 
damaged.   This  evicenco  w^s  admitted  by  the  court  subject 
to  objection. 

Tlie  judgment  is  supported  by  other  evidence 
in  the  case  showing  the  cost  of  suitable  repairs  or  replace- 
ments. 

The  plaintiff  in  error  submitted  the  following 
question  to  the  Court  for  a  special  finding  of  fact:   "If 
the  Court  holds  the  plaintiff  is  entitled  to  recover,  upon 
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what  basis  is  the  mcr.sure  of  damages?".   To  which  the  Coiirt 
replied:   ''Cost  of  ropMrs."   This  really  indicated  that 
the  Court  vras  not  influenced  by  the  alleged  improper  tes- 
timony,  "urthermoro,  as  is  said  in  Kreiling  v.  Northrupp, 
815  111.  195:   "The  case  was  heard  by  the  Court  without 
a  jury,  and  as  to  the  evidence  admitted  to  which  objection 
is  made,  the  rule  is,  that  no  improper  or  iminatcrial  evi- 
dence will  be  presumed  to  have  influenced  the  Court  in 
reaching  a  decision  where  there  is  sufficient  proper  evi- 
dence to  justify  the  judgment,"   (Atwell  Printing  &  B.  Go. 
V.  Prairie  Farmer  Pub.  Co,  246  111.  App,  100;   Lino  v. 
Northwestern  Pac.  R.  Go.  246  111.  App.  451). 

The  brakes  in  the  frame  and  in  the  crank  case 
of  the  car  were  ascetylene  wcldec.  by  the  plaintiff  in  error 
in  its  undertaking  to  repair  the  car.   And  the  plaintiff  in 
error  complains  of  the  ruling  of  the  Court  ezcluding  an 
answer  to  its  g_uestion  if  any  other  proper  method  of  repair- 
ing and  straightening  ir'.mes  or  cranl:  cases  of  automobiles 
was  known,   "'o  do  not  think  plaintiff  in  error  is  in  a  position 
to  urge  this  alleged  error  for  the  reason  that  it  was  per- 
mitted to  prove  th:t  welding  was  one  of  the  usual  and  cus- 
tomary methods  of  ropriring  frames  and  crank  cases. 

It  is  ne::t  contended  b"  plaintiff  in  error 
that  the  jud^gmcnt  of  the  trial  Court  is  based  on  the  re- 
quirement that  the  company  was  compelled  to  repair  all 
broken  parts  by  replacing  them  with  new  parts,  whereas, 
it  is  urged,  it  had  the  right  to  repair  the  frame,  crank 
case  and  lubricating  tank,  if  by  so  doing  they  would  be 
restored  to  a  sound  or  good  state.   In  the  first  place  the 
witnesses  for  the  defendant  in  error  testified  that  the 
frame,  the  crard-:  case,  and  the  tank  could  not  be  repaired 
by  welding  so  as  to  restore  them  to  their  former  condition. 
The  obligation  of  the  company  was  "to  repair  or  rebuild  the 
insured  property,  or  to  replace  it  with  property  of  like 
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kind  and  quality." 

Surely,  if  an  injured  part  could  not  be  re- 
paired it  should  have  been  replaced  by  property  of  like 
kind  and  quality.   It  folloTTs  that  tho  Court  did  not 
err  in  admitting  proof  of  the  cost  of  ncTv  parts  to  replace 
that,  on  the  theory  of  defendant  in  error,  could  not  be 
repaired.   Secondly,  the  trial  Court  held,  in  replying  to 
the  fourteenth  proposition  of  lavr  submitted  by  the  plaintiff 
in  error,  that  "The  insurer  is  under  no  obligation  to  fur- 
nish new  parts,  if  the  parts  daonaged  can  bo  repaired  so  as 
to  be  reasonably  fit  for  the  purpose  for  v/hich  they  are 
used,  if  by  so  doing,  the  insurer  can  restore  the  property 
to  substantially  its  forner  condition."   The  propositions 
of  larr  held,  or  refused,  ar^:;  controlling.   Levy  v.  Glickauf , 
41  111.  App.  251.  As  shovm  by  tho  holdings  on  the  above 
special  finding  and  proposition  of  lav,  the  trial  Court 
decided  that  the  Ger,sure  of  damages  was  the  cost  of  re- 
pairing of  the  damaged  parts  including  replacement,  if 
any  insured  part  was  irreparable. 

Plaintiff  in  error  claims  the  damages  allowed, 
being  $900,00  are  excessive  for  the  reason  that  the  wit- 
nesses of  the  defendant  in  error  included  in  their  estimate 
of  the  amounts  req.uired  to  repair  the  car  included  the  cost 
of  new  parts  to  replrce  those  damaged;  that  the  judgment  in- 
cludes the  cost  of  parts  not  actuall3'-  attached  to  the  car. 
However,  four  automobile  mechanics,  all  of  whom  knev;  the  car 
before  the  collision,  and  who  had  been  such  mechanics  for 
from  ten  to  sixteen  years,  testified  after  examining  the 
car,  that  it  would  require  new  parts  to  properly  repair  the 
car  and  restore  it  to  its  former  condition.  An  examination 
of  "Che  evidence  shows  that  the  judgment  is  supported  by  the 
follovring  items  of  expense;   Tank  and  pump,  $25,  10;  upper 
half  of  crank  case  and  labor  to  install,  $358.25;   radiator 
core  and  anchorage,  $46.15;  new  frame  and  installing, 
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1373.75;  radiator  shell,  $28.75;  louor  half  of  crank  case 
and  installation  ■;?46,00;   neu  bumber,  ^25.00. 

The  four  mechanics  testified  that  the  frame 
had  been  broken,  and  after  being  welded  it  n&s   sprung 
and  not  straight.  T.-o   other  rritnesses  rho  ^'erc  engaged 
in  the  automobile  business,  and  ^ho  had  had  many  years  of 
experience  driving  errs,  testified  thr.t  the  car  r;as  out 
of  aligrjnent.   The  evidence  of  these  six  'Titnesses  further 
shOT's  that  the  radiator,  including  the  core  and  shell,  v;as 
in  bad  condition  after  being  repaired;   that  the  oil  tank 
had  a  hole  in  it.   This  testimony  rras  contradicted  by  one 
v/itness  uho  repaired  the  car  for  the  company  under  a  flat 
bid  of  $574,00  for  labor  and  material  to  repair  the  car. 

The  bumper  placed  on  the  car  after  the 
collision  uas  a  lighter  and  cheaper  one  than  the  Packard 
bumper,  T/hich  r/as  on  the  car  before  the  collision,  and  the 
insured  -ras  not  bound  to  accept  it. 

'"'e  think  the  judgment  is  amply  supported  by 
the  evidence. 

At  the  close  of  the  case  the  plaintiff  in 
error  submitted  fourteen  propositions  ~hich  it  requested  the 
Court  to  hold  as  the  la-  of  the  case,  and  also  requested 
the  Court  to  find  spociallj^  upon  three  material  questions 
of  fact. 

The  Court  denied  ten  of  the  propositions 

of  lav;  submitted  ~nd  held  four.   The  findings  on  the  questions 

of  fact  \7ere  held  favorably  to  the  plaintiff  in  error.   The 

plaintiff  in  error  assigns  as  error  the  holdings  of  the 

Court  on  each  of  the  propositions  denied.  An  ezamination 

of  all  the  holdings  of  the  Court  reveals  that  the  propositions 

v;hich  uere  hold  by  the  Court  tc  bo  the  lav:  applying  to  the 

case  embody  all  the  propositions  of  lau  denied  by  the  Court. 

The  judgment  is  supported  by  the  evidence 
in  the  case  and  no  error  appearing  in  the  record  the  judgment 

is  A  F  F  I  E  M  E  D. 

Not  to  be  reported  in  full. 
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APPE.-.L  FROM  THE  CIRCUIT  COURT 
OF  ST.  CLAIR  COUNTY. 


This  is  an  appeal  from  the  Circuit  Court  of 
St.  Clair  County  brought  to  rovGrso  a  judgniont  of  the  Court 
for  02750.00,  entered  upon  a  verdict  of  a  jury  in  an  action 
on  the  case,  prosecuted  to  recover  damages  for  personal 
injuries  sustained  by  the  appellee  by  reason,  it  is  alleged, 
of  the  negligent  operating  of  a  street  car  owned  and  con- 
trolled by  the  appellant. 

The  declaration  consists  of  tv/o  counts,  the 
first  one  being  a  general  charge  of  the  negligent  running, 
managing  and  operating  of  the  street  car  of  the  appellant, 
in  substance  as  follows:   That  the  defendant  through  its 
servants  v;as  in  charge  of  a  street  car  of  the  defendant  be- 
ing operated  upon  "'^st  Hain  Street  in  the  City  of  Belleville, 
and  across  the  intersection  of  47th  street  and  said  '"est 
Main  street,  said  streets  being  public  streets;  that  while 
the  plaintiff  Tras  driving  an  automobile  across  said  inter- 
section with  due  care  and  diligence,  the  defendant  then  and 
there  so  carelessly  and  negligently  ran,  managed  and  operated 
said  street  oar,  that  as  a  result  thereof,  the  street  car 
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ran  and  struck  nith  gror.t  force  r.gp.inst  the  automobile  of  tho 
plc.intiff,  etc. 

In  the  second  count  of  the  inducement,  the 
o.llcg.^.tions  fi:cing  the  locus  in  quo  -^.nd  the  due  cr.re  of  tho 
plaintiff  -'.re  similr.r  to  those  stated  in  the  first  count, 
but  the  breach  of  duty  is  alleged  to  be  that  the  defendant 
ran  and  operated  said  car,  then  and  there,  at  a  high  and 
dangerous  rate  of  speed,  in  excess  of  fortjr  miles  per  hour, 
and  without  ringing  any  bell  or  giving  any  v/arning  or  signal 
of  its  approach,  so  th'-.t  the  street  car  ran  and  struck  with 
great  violence  against  said  automobile.   Both  counts  allege 
that  as  a  result  of  the  collision  plaintiff  77as  severely  and 
permanently  injured  about  her  neck  and  spine  and  became 
nervous,  sick,  Irjnc,  disordered  and  suffered  great  pain; 
that  she  also  became  unable  to  perform  her  usual  r/ork  for  a 
long  time,  etc.,  to  the  damage  of  plaintiff  of  :, 10, 000. 00. 
A  plea  of  not  guilty  yas  filed  by  appellant. 

At  the  close  of  the  plaintiff's  evidence  and 
again  at  the  close  of  all  of  the  evidence  in  tho  case,  the 
defendant  made  motion^,  in  the  usual  form,  for  a  directed 
verdict  in  f^.vor  of  the  dcieridant,  and  both  notions  wore 
overruled  by  th^  trial  court.   A  notion  for  a  nc.w  trial 
being  overruled,  th^  cse  i/as  appealed  to  this  court. 

The  reasons  nov;  urged  for  a  revers"!  of  the 
judgment  ".re  that  the  appellant  w  s  not  guilty  of  any  negli- 
gence causing  or  contributing  to  the  accident,  and,  secondly, 
that  the  accident  was  caused  wholly  by  the  contributory 
ncgligonco  of  the  appellee;  thirdly,  by  the  misconduct  of  the 
plaintiff  during  the  trial. 

The  evidence  discloses  that  the  appellee  on 
April  22,  1927,  and  about  eleven  years  prior  thereto,  lived 
at  5700  "'est  Lain  Street  in  the  City  of  Belleville,   "est 
Kain  street  runs  east  and  west  and  the  intersecting  streets 
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thereof  running  north  end.  south,  arc  numbered  consecutively 
westward  beginning  from  the  central  part  of  Belleville  to 
48th  street  and  further  on  west.  Appellant  has  two  street 
c-.r  tracks  in  the  center  of  '"est  I.Iain  street,  the  south 
r"~.ils  being  c.llcd  the  east  bound  tracks,  and  the  north 
rr.ils  being  called  the  west  bound  tracks,   "'est  Main  street 
is  paved  on  both  sides  of  the  tracks  with  concrete  slabs 
about  eighteen  feet  wide  which  run  parallel  with  the  tracks. 
Forty-eighth  street  intersects'  .'''est  Main  street  on  the  north 
but  does  not  extend  south  beyond  ^"cst  Main  street.   On  the 
day  of  the  accident  the  appellant  claims  that  she  drove  her 
automobile  eastward  on  "est  Main  street  to  or  near  4816  '"''est 
Main  street,  parked  her  c.r  there  and  entered  the  home  of 
her  mother,  4816  ''-est  Main  street  is  on  the  south  side  of 
the  street  and  is  from  80  to  100  feet  west  of  wh'^.t  would  be 
the  junction  of  48th  and  "'est  I.Iain  street  if  48th  street 
extended  south,  and  at  which  latter  place  the  evidence 
shows  the  accident  occurred  at  about  6; 15  o'clock  in  the 
morning  of  April  22,  1927, 

The  appellant  operr^'.ted  street  c.rs  on  the 
oast  and  west  bound  tracks  at  appro::imately  15  minute  in- 
tervals.  This  fact  the  appellee  testified  was  knovm  to  her 
at  the  time  of  the  accident,   "'.'est  Main  street  for  several 
blocks  east  and  west  of  the  intersection  of  48th  street  is 
level  and  straight. 

The  proof  of  the  apjellce  bearing  on  the  facts 
and  circumst-'.nces  leading  up  to  and  resulting  in  the  accidont 
consists  of  the  ^ostimon-;-  '-f  ':he  p.loiritiff  and  ■?  witness 
namci  Herman  ITelson,   The  appellee  testified  that  she  entered 

her  automobile  standing  near  4816  Test  Main  street  and 
drove  her  car  at  the  rate  of  five  miles  per  hour,  eastward 
nc-.r  the  curb  on  the  south  side  of  the  street,  her  purpose 
being  to  drive  to  the  crossing  loading  into  47th  street  and 
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then  turn  north,  cross  the  two  trr.cks,  after  which  she  in- 
t..ndod  to  turn  west  and  return  to  her  home  at  5700  '"est  Main 
street.   Thc.t  boforo  attempting  to  make  the  turn  to  drive 
her  automobile  across  the  o-.st  bound  track  she  looked  in 
the  roar  vievr  mirror  fastened  to  the  inside  of  the  c?.r  above 
the  windshield  and  which  gave  her  a  clear  vie\7  of  the  tracks 
in  a  v;Gsterly  direction  for  a  distance  of  about  one-half  of 
a  block.   There  was  no  street  car  then  in  sight  approaching 
toward  her  on  the  east  bound  track;   before  turning  she 
also  looked  out  of  the  automobile  v/indow  on  the  north  side 
and  which  faced  the  cast  bound  tracks,  where  she  could  sec 
for  two  or  three  blocks  but  sav;  no  car  approaching,   'Then 
she  turned  her  car  and  the  front  whool  had  just  entered  the 
south  bound  track  she  for  the  first  time  noticed  the  east 
bound  street  car  of  the  appellant  which  v/as  then  very  close 
to  her  and  collided  with  her  automobile. 

She  testified  that  she  did  not  drive  hor 
car  along  side  of  the  street  car  before  the  accident;  that 
the  street  car  drag5cd  her  automobile  about  40  or  50  feet 
before  stopping;  that  she  jumped  out  of  her  automobile  while 
it  v/as  being  dragged  and  fell  upon  the  concrete  pavement 
rGO'-.ivlii^  bruises  and  injuries  causing  a  nervous  shock 
which  rendered  her  unable  to  attend  to  her  household  duties 
or  go  on  the  streets  v/ithout  an  attendant.   She  also  tes- 
tified that  those  in  charge  of  the  street  car  did  not  give 
any   signal  or  warning  of  the  approach  of  the  car;  that  after 
the  collision  the  automobile  was  pinned  under  the  front  end 
of  the  street  car. 

Herman  Nelson  testified  that  he  lived  at 
4816  ^'^est  Main  street;  that  on  the  morning  of  the  accident 
he  intended  to  take  the  street  car  afhich  collided  v;ith  the 
automobile  to  go  to  Belleville.   -"hGn  ho  left  his  residence 
the  street  car  was  coming  from  the  west  but  it  was  almost 
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tlion  in  front  of  4816  Test  Main  street;  that  he  rr.n  cast 
on  the  south  sidcvralk  and  arrived  near  the  place  of  the 
collision  at  about  the  tiEc  of  the  accident,   Th-^t  the 
street  car  was  about  50  or  60  feet  v;cst  of  the  crossing 
T/hen  he  sau  appellee  making  the  turn;  that  when  the  auto- 
mobile turned  north  at  the  crossing  the  street  car  ran  in- 
to the  from  fonder  and  -.Thecl  of  the  automobile;   that  after 
the  street  oar  stopped,  the  loft  front  irhoel  and  fender  of 
the  automobile  v/ore  underneath  the  street  car  and  in  front 
of  the  side  of  the  street  car  on  the  south  side,  but  ho 
was  unable  to  say  whether  the  automobile  iTas  hanging  right 
at  the  steps  leading  into  the  fron  door  of  the  street  car; 
thzt  the  automobile  had  been  dragged  50  or  60  foot  by  the 
street  car,  but  that  he  did  not  measure  the  distance.   He 
also  testified  that  he  was  not  frmiliar  '■"'ith  the  speed  of 
street  cars  on  '"'est  Ilain  street;  that  the  street  o^r  in 
question  v:hcn  he  sav;  it  was  tr^.veling  about  30  or  40  miles 
an  hour,  he  did  not  know  exactly. 

On  cross  examination  he  stated  the  car  was 
going  at  regular  speed;  that  the  street  is  wide  and  he 
could  sec  the  street  car  coming  for  at  least  a  quarter  of  a 
mile. 

P.  A,  Houston,  the  motorman  of  the  car,  tes- 
tified:  "About  6:15  on  the  morning  of  the  22nd  I  vjas  coming 
along  there  around  fifteen  miles  an  hour  and  there  was  a 
car  came  up  and  she  took  and  turned  right  into  the  side  of 
the  car  by  the  front  exit  door.   I  first  sav/  this  automobile 
when  she  turned  right  into  me.   The  automobile  had  not  boon 
on  ahead  of  me  before  that;   it  turned  in  the  side  of  the  car, 
at  the  exit  door  whore  passengers  alight,  which  is  right  up 
against  the  front  end.   The  automobile  struck  at  that  exit 
door  whore  the  steps  are;  it  never  got  in  front  of  my  car. 
The  car  ran  about  t\/enty  foot  before  it  stoppcd|  the  auto- 
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mobile  did  not  turn  over  or  anything  of  that  kind.   The 
driver  juiapcd  out  after  the  automobile  had  stopped;   it 
had  just  stopped  and  she  jumped  out.   Before  this  automobile 
ran  into  the  side  of  my  car  I  had  no  notice  there  vns  any 
automobile  around  it;  it  had  never  at  any  time  had  been  up 
in  front  of  my  car  vithin  my  vicv/,   I  was  not  talking  to 
any  one  at  the  time  of  the  accident  r:hile  I  -,7as  operating 
my  car.   I  -.ms   sitting  there  matching  out  ahead.   I  xjcs   the 
only  one  in  the  corner  -.."here  I  v/as  sitting  at  that  time,  and 
no  person  uas  next  to  mo." 

Ralph  Kaiser  testified:   "The  automobile  came 
in  contact  nith  the  front  end  and  the  steps  on  the  right 
hand  side  of  the  street  c^r  about  four  feet  from  the  front 
end  of  the  car.   The  motorman  stopped  as  quick  as  he  could. 
The  street  car  ran  about  eighteen  feet  after  the  collision, 
■''lien  I  got  out  of  the  street  car  the  front  part  of  the  auto- 
mobile vras  pinned  under  the  steps  there  and  the  rear  part 
of  it  was  alongside  of  the  car,  back  of  the  steps;  the 
automobile  v;as  not  turned  overc.   The  car  stopped  and  vc 
all  got  out  and  by  the  time  '.ve  got  out  Mrs,  Rettle  uas  out 
of  the  car.   I  did  not  see  Wclson  at  the  time  of  the  accident.' 

'"'illiaja  Traub  testified:   "I  yas  sitting  in 
thcthe  street  car  on  the  righthand  side,  close  to  the  rear  of 
the  car;  I  sav;  the  top  of  the  automobile  approach;  the  auto- 
mobile v;as  along  the  righthand  side  of  the  car  and  it  seemed 
like  it  got  closer  to  the  car  all  the  time  until  it  hit  the 
steps  of  the  car,  and  it  just  caught  the  v/hccls  underneath 
the  car.   The  street  car  v.-Q::n't  going  very  fast;  I  judge 
about  fifteen  or  eighteen  miles  an  hour,  and  the  motorman 
never  Trent  any  more  thaji  fifteen  or  eighteen  fe:,t  until  he 
stopped  the  car.   I  sav;  this  automobile  from  the  rear,  but 
it  kept  getting  closer,   I  dent  think  it  got  ahead  of  the  car 
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so  that  the  motorman  could  see  it,,   ^■.T:ien  I  first  saw  the 
automobile  it  V7as  to  the  rear  of  the  car,  then  it  kept 
coming  closer  it  seemed,  then  I  heard  that  smash-up;  the 
automobile  hit  the  front  fender.  After  the  street  car 
stopped  the  automobile  was  on  the  side  of  the  car.   The 
lady  jumped  out  and  the  motorman  asked  her  if  she  was  hurt 
and  she  said  "no."   I  did  not  see  the  v;itness  Nelson  at  the 
scene  of  the  accident,'' 

Opal  Dinzing,  also  a  passenger  on  the  street 
car,  testified:   "I  was  sitting  toward  the  front,  on  the 
righthand  side;  I  first  aav  the  automobile  alongside  of  the 
street  car  just  before  it  hit;   I  was  up  right  close  to  the 
front  and  I  first  savr  the  autoraobile  v/hen  it  was  right 
opposite  me;   I  had  not  seen  it  before  that  time.   The  auto- 
mobile came  up  from  the  rear  of  the  street  car;  while  I  v;as 
looking  at  it  she  turned  and  hit  the  side  of  the  street  car, 
the  front  steps;  the  street  car  then  dragged  it  for  about 
fifteen  or  eighteen  feet  and  stopped.  The  automobile  bumped 
into  the  righthand  side  of  the  car,   I  did  not  see  witness 
Nelson  that  morning," 

Francis  Bedwell,  also  a  passenger  on  the  street 
car,  testified:   ''I  was  sitting  in  about  the  second  seat  from 
the  fron  with  Opal  Dinzin:^,  on  the  right  or  south  side  of  the 
car.   I  saw  this  automobile  that  collided  ?;ith  the  street 
car.   The  automobile  was  :;oing  along  the  side  and  all  at  once 
it  turned  to  the  side  and  crashed  into  the  street  car  in  the 
right  front  side  of  the  street  car,  along  the  stips;  that 
was  about  six  or  eight  feet  ahead  from  v/here  I  sat.   The 
street  car  stopped;  it  ran  about  fifteen  or  eighteen  feet 
l^efore  it  stopped,  fhen   I  first  saw  the  automobile  it  was 
running  along  the  side  of  the  car,  about  two  feet  from  the 
window  where  I  sat,   I  did  not  see  the  witness  Nelson  that 
morning.'' 
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John  Adler,  testified t   "The  autrmobile  that 
Tras  being  driven  by  Llrs.  Kettle  was  on  the  right  side  of  the 
street  car,  going  to^.Tards  Belleville;   I  figuredthat  the 
street  car  vras  right  along  side  of  the  machine;  if  a  person 
looked  around  on  the  side  jou.   ;7ould  have  been  able  to  see  it; 
it  was  that  close,   Tlie  machine  was  south  of  the  street  car 
alongside  of  it,  to\7ard  the  back  end.  As  I  saw  them  approach 
the  automobile  didn't  do  anj^thing  e::cept  pull  in  front  of  the 
car.   The  car  pulled  the  automobile  about  si:cteen  or  eighteen 
feet  and  then  stopped.   I  noticed  the  automobile  i7hen  it 
turned;  seemed  like  she  turned  off  all  of  a  sudden;  the  street 
car  was  alongside  the  automobile  i7hen  she  turned  into  the  car. 
This  was  at  48th  street.   The  automobile  was  about  four  or  five 
feet  from  the  car  "hen  she  started  to  turn  over.   From  the 
point  where  the  collision  occurred,  locking  westr/ard  thore  uas 
nothing  to  obstruct  the  vier^  dovn  the  street;  you  can  see 
westward  down  the  street  from  the  point  of  collision  about 
four  blocks,  and  then  looking  ocstward  you  can  sec  about 
three  blocks.   The  street  is  level  along  there  and  about 
fifty  feet  wide;  there  arc  tv-'o  street  car  tracks  there  in  the 
middle  of  the  strectc" 

''illiam  Stock,  the  conductor  of  the  street 
oar,  testified:   ''I  could  look  :'estv;ard  and  see  a  ca.r  coming 
about  four  blocks  away;  the  street  is  mostly  level;  there  is 
nothing  to  obstruct  the  view  looki^.g  v.restward  from  48th  street, 
I  heard  the  notorman  make  a  sudden  whistle;  I  looked  out  and 
saw  this  automobile  on  the  side  of  the  car.   I  could  not  say 
where  the  car  came  from,  but  it  was  alongside  the  street  car 
when  I  first  saw  it,  on  the  right  hanc.  side,  close  to  the 
front.   The  radiator  of  the  automobile  was  about  even  with  the 
bumper  in  the  front  of  the  car.   The  door  and  steps  entering 
the  car  is  on  the  side  of  the  car;  the  collision  v/as  right 
at  the  door  step  where  you  step  off  and  on;  the  street  car 
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ran  between  fifteen  and  twenty  feet  before  it  stopped.   The 
automobile  did  not  got  in  front  of  the  street  car.'' 

It  is  conceded  by  both  parties  that  the 
plaintiff  must  show  by  affirmative  proof,  not  only  that  she 
was  in  the  exercise  of  due  caro  for  her  ov/n  safety  at  the 
time  of  the  accident,  but  the  burden  of  proof  is  also  upon 
the  plaintiff  to  prove  by  the  greater  7/oight  of  the  evidence 
every  fact  necessary  to  establish  a  liability  on  the  part 
of  the  defendant  before  she  can  recover;  and  if  the  plaintiff 
was  guilty  of  any  negligence  that  contributed  to  her  injury 
she  cannot  recover.  (Krieger  vs.  A.  E,  R.  Co,  242  111,  544,) 

TJe   recognized  the  general  rule  that  the  negli- 
gence of  the  defendant  company  and  the  question  of  contribu- 
tory negligence  of  the  plaintiff  is  usually  a  question  of 
fact  for  the  jury,  '^ere  reasonable  minds  might  reach  dif- 
ferent conclusions  from  the  evidence  offered  together  with 
all  justifiable  inferences  to  be  dravm  therefrom,  the  appellate 
court  should  not  reverse  a  case  because  of  the  conflict  of 
evidence,  unless  an  ezajnination  of  the  record  discloses  the 
plaintiff  in  the  case  has  not  proven  her  case  by  the  greater 
weight  or  preponderance  of  the  evidence. 

After  carefully  examining  the  evidence  in  this 
case  this  court  is  of  the  opinion  that  the  plaintiff  has  not 
proven  by  the  preponderance  of  the  evidence  the  negligence  of 
the  defendant  company,  nor  that  she  by  her  ovm  conduct  was 
not  guilty  of  contributory  negligence  at  the  time  of  the 
accident. 

During  the  cross-examination  of  Ilrs.  Hazel 
Rettle  the  plaintiff  in  the  case,  it  is  contended  by  the 
appellant  in  the  case  "that  she  sat  upon  the  nitnoss  stand 
and  cried  loudly,  volubly,  and  continuously  in  the  presence 
of  the  jury  until  it  became  necessary  to  vrithdrav;  the  jury  from 
the  court  room  until  she  had  subsided,"   It  is  admitted  by 
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counsel  for  tho  plaintiff  that  Mrs.  Rottlo  did  sit  upon 
the  T/itncss  stand  and  was  crying  in  the  prcsonco  of  tho 
jury,  and  at  his  sugsostion  sho  was  permitted  to  leave  tho 
court  room  until  she  could  compose  herself. 

^Tiilc  the  plaintiff,  Mrs,  Rettle  was  absent 
from  the  court  room  the  defendant  made  a  motion  to  v/ithdraw 
a  juror,  and  continue  the  case  and  for  time  to  present  an 
affidavit  setting  up  tho  facts  which  had  occurred  in  the 
presence  of  the  jury.   The  plaintiff's  counsel  objoctcd,  be- 
cause ho  had  suggested  the  v^ithdrav/al  of  the  jury  so  that 
Mrs,  Rettle  could  compose  herself.   Tho  motion  of  defendant's 
was  overruled, 

^e  are  of  the  opinion  that  it  makes  no 
difference  at  v/hose  request  the  jury  retired  while  Mrs. 
Rottlo  was  given  time  to  regain  her  composure,-  as  tho  dam- 
age, if  any,  had  been  done  while  the  acts  complained  of 
were  in  tho  presence  of  tho  juryo   Counsel  for  appellee  claim 
that  there  was  no  harm  donc;  or  error  committed  by  the 
trial  court  in  refusing  to  grant  the  request  of  the  defen- 
dant in  v;ithdrawing  a  juror  and  continuing  the  case.   They 
cited  the  case  of  Co  Ec  Ro  R,  Co.,  v.  Me^ch,  183  111.  317. 
The  appellant  cites  the  same  case  as  authority  supporting 
their  proposition  that  the  court  did  comrait  error. 

In  the  Meech  case  (supra)  the  question  arose 
on  an  instruction  offered  and  refused  by  tho  court,  in- 
structing the  jury  to  disregard  certain  matters  that  had 
occurred  in  their  presence,  etc.,  and  tho  court  held  that 
under  tho  circumstances  in  that  particular  case  that  the 
failure  to  give  the  instruction  was  not  reversible  error; 
but,  in  the  next  paragraph  of  their  opinion  say  the 
following: 

"It  is  finally  urged  that  the  Superior  Court 
erred  in  not  granting  a  new  trial  for  prejudicial  conduct 
of  tho  plaintiff  in  the  presence  of  the  jury.   This  con- 
tention has  rofcroncc  to  the  transaction  to  which  allusion 
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has  just  boon  made.   The  fact  that  a  plaintiff  or  defondant, 
or  ',."itncssor  any  other  person,  suddenly  svioons  or  faints, 
or  givGs  vent  to  hysterical  oxclaniations,  or  breaks  dov.Tj. 
T/ith  hysteria,  does  not  call  for  the  granting  of  a  new  trial, 
— and  especially  so  T'hen  the  party  claining  to  be  prejudiced 
docs  not  ask  for  the  -vithdrav/al  of  a  juror  and  continuance 
of  the  case,  but  lies  by  and  speculates  upon  his  chance  for 
a   verdict.   It  Is  hardly  probable  that  the  occurance  in 
question  affected,  in  any  T;ay,  the  verdict.   If  it  had  any 
effect,  it  'vas  as  likely  to  prejudice  as  to  help  the  case  of 
the  plaintiff.   Of  course,  if  it  appeared  that  the  dramatic 
occurrence  that  took  place  in  the  midst  of  the  trial  rras   in- 
tentional and  for  an  improper  motive  it  TTOuld  afford  ground 
for  setting  aside  the  verdict.   But  here  the  affidavits  sub- 
mitted at  the  hearing  of  the  motion  indicate  quite  clearly 
that  the  plaintiff's  conduct  v/as  not  feigned,  but  was  ouing 
to  the  m.ontal  strain  ;. of  several  days  of  trial  acting  upon 
a  T/cak  and  e:chaustcd  physical  condition  and  a  shattered 
nervous  system." 

In  the  Lakin  case  vs.  South  Side  Elevated 
Railway  Co.,  178  111.  App.  page  176,  a  similar  question 
was  discussed  by  the  Court  and  they  used  the  follov'ing 
language:   "If  counsel  apprehended  that  the  incident  v.'ould 
operate  to  the  prejudice  of  the  appellant,  thej'-  might  with 
propriety  have  requested  the  withdrawal  of  a  juror  and  a  con- 
tinuance of  xhe  case,  or  requested  a  proper  instruction  on 
the  subject,  but  the  record  discloses  that  they  wholly  ignored 
the  incident  until  they  interposed  their  motion  for  a  new 
trial." 

In  the  case  at  bar,  'tc  think  the  defendazit 
at  the  proper  time  made  its  motion  to  v.'ithdrav;  the  juror  and 
continue  the  case.   Litigents  have  the  right  to  have  their 
cases  submitted  v/ithout  any  outside  influence  or  show  of 
emotion  from  the  witnesses,  or  parties  tc  the  suit;  and  v.'hilc 
v:e  would  not  consider  it  to  be  reversible  error,  if  this  was 
the  only  point  involved  in  the  case,  we  are  of  the  opinion 
that  the  defendant  vras  prejudiced  by  the  acts  of  the  plaintiff 
while  on  the  witness  stand,  and  its  motion  should  have  been 
sustained. 

Counsel  for  the  plaintiff  for  the  plaintiff 
complains  of  defendant's  treatment  in  the  cross-examination 
of  the  plaintiff,  and  that  that  caused  her  to  become  exhausted, 
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etc.,  and  that  the  defendant  should  not  be  allov;ed  to  take 
advantage  of  something  thoy  caused  themselves. 

On  examination  of  the  record  it  docs  not 
support  the  contention  of  the  attorney  for  the  plaintiff 
as  it  discloses  that  the  cross-ezcmination  consists  of 
seven  typev;ritten  pages  before  the  viithdra-vral  of  the  jury, 
and  a  great  portion  of  those  seven  pages  arc  very  short 
questions  and  answers,  so  the  vholc  could  cssily  bo  put  on 
three  or  four  regular  typev.^rittcn  sheets  of  paper,  uhile  in 
the  Mccch  case  (supra)  the  record  sho'vTs  that  the  plaintiff 
had  been  on  the  witness  stand  for  several  days. 

This  Court  sitting  as  a  Court  of  revic"v7  of 
the  facts  and  the  lav:  in  the  case  is  of  the  opinion  that  the 
judgment  of  the  Circuit  Court  of  St.  Clair  County  should 
be  reversed  and  the  case  remanded, 

REVERSED  AND  REIANDED. 
Not  to  bo  reported  in  full. 
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APPEAL  FROM  THE  CIRCUIT 
COURT  OF  JASPER  COUNTY 
ILLINOIS. 


Wolfe,  J.      This  appeal  has  been  made  to  detinuine  the 
propriety  of  an  order  of  the  circuit  court  of  Jasper 
County  sustaining  a  motion  to  dismiss  and  strike  from 
the  files  of  that  court  a  bill  of  review  filed  by  the 
appellant  to  set  aside  a  decree  of  foreclosure,  and  a 
sale  made  thereunder,  entered  in  that  ooiirt  at  the  April 
Term,  1927,    The  motion  is  in  writing  and  sets  up  foxzr 
oauses  as  grounds  for  the  dismissal  and  striking  of  the 
bill  as  follows:    1.  That  the  bill  of  review  seeks  to  set 
aside  a  decree  enteredc by  the  court  at  a  previous  term 
because  of  newly  discovered  evidence  and  matters  dehors 
the  original  record,  and  could  not  be  filed  without  leave 
of  court,    2.  That  the  bill  was  filed  without  leave  of 
court  and  without  presenting  any  petition,  affidavits  or 
evidence,  showing  any  proper  or  legal  right  to  file  the 
bill,    3,  The  bill  does  not  rely  exclusively  on  errors 
apparent  on  the  face  of  the  record  or  any  allegation  of 
fraud,  sTifficient  to  sustain  the  bill,  but  recites  matters 
of  fact  which  have  come  about  siaoe  the  entry  of  the  fore— 
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closure  decree,  and  wholly  outside  the  record,  and  relies 
thereon  to  set  aside  and  reverse  said  decree.    4.  Said 
bill  does  not  show  sufficient  or  legal  "sause  for  vacating 
said  decree. 

The  motion  was  allowed  and  the  bill  was 
dismissed  for  want  of  equity.    Our  Supreme  Court  has  held 
that  under  the  chancery  practice  in  this  State,  such  a 
motion  may  be  properly  made  by  a  defendant  to  a  bill  of 
review.   The  motion  is  treated  as  a  general  demurrer^ 
admitting  all  facts  well  plead  in  the  bill,  and  the  bill 
will  not  be  dismissed,  upon  the  m©tlon,  unless  it  is 
clear  no  amendment  can  help  the  bill.   Grimes,  v.  Grimes, 
143  111.  550;  Lavin  v.  Commissioners  of  Cook  County,  245 
111,  496,    We  draw  the  conclusion  from  the  argument 
presented  by  the  attorney  for  the  appellee  in  this  case, 
that  he  admits  that  the  filing  of  the  above  mentioned 
motion  has  resulted,  under  the  technical  rule  of  plead- 
ing, in  such  admission  of  the  facts  pleaded  in  the  bill. 
In  justice  to  counsel  for  appellee,  we  further  state  that 
he  wishes  to  be  understood  as  firmly  denying  the  actual 
commission  of  the  serious  and  grave  acts  of  fraud  charged 
against  him  by  the  allegations  of  the  bill.   And,  of 
course,  it  will  be  understood  that  this  court  is  not  in 
this  opinion  passing  upon  the  merits  of  the  bill,  but  ouj| 
attention  is  confined  to  the  q.uestion  if  the  bill  on  its 
face,  after  motion  made  to  dismiss,  presents  enough  to  call 
for  an  answer,  also  whether  it  was  properly  filed  without 
leave  of  Court » 

It  is  the  contention  of  the  appellee  that 
the  bill  requests  a  review  upon  the  ground  of  newly  dis- 
covered evidence  united  with  c^r   accompanied  by  charges  of 
i'raud  in  obtaining  the  decree,  and  that  leavo  of  court  was 
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necessary  before  the  bill  was  filedc   Appellant's  position 
is,  that  the  bill  is  of  a  two  fold  character  asking  for  a  re- 
Tiew  of  errors  appearing  on  the  face  of  the  decree  and  for 
fraud  impeaching  the  decree,  and,  the  bill  not  being  based 
on  any  averment  of  nevjly  discoYored  oTidonco^  leave 
of  court  was  not  necessary  before  filing  the  bill*  The  law, 
relative  to  the  necessity  of  obtaining  leave  of  court  to 
file  a  bill  of  review.  Is  stated  in  the  case  of  Harrington 
vs.  County  of  Peoria,  262  111.  42,  where  our  Supreme  Court 
says,  "A  bill  of  review  for  error  apparent  upon  the  face  of 
the  record  or  to  impeach  a  decree  for  fraud  may  be  filed  with- 
out leave,  but  leave  of  court  must  be  obtained  before  tho 
filing  of  a  bill  of  review  for  nev/ly  discovered  evidence ;and 
such  leave  is  also  necessary  where  the  averment  of  nev;ly  dis- 
covered evidence  is  united  to  or  accompanied  by  a  charge  of  " 
fraud  in  obtaining  the  decree  or  united  vath  allegations  as 
to  errors  of  law  on  the  fact  of  the  record,"   And  in  the  case 
of  Griggs  vs.  Gear,  3  Gilm,  2,  It  is  stated  that  of  necessity 
there  may  be  a  bill  filed  seeking  the  review  of  a  former  decree 
partaking  both  of  the  character  of  a  bill  for  errors  apparent, 
and  of  an  original  bill  in  the  nature  of  a  bill  of  review  seek- 
ing to  reverse  a  former  decree  for  fraud,  both  of  which  may  be 
filed  without  the  leave  of  Courts 

Bearing  in  mind  the  respective  constructions 
of  the  bill  by  the  appellant  and  the  appellee  and  the  law 
applicable  to  each  of  these  interpretations  of  the  bill,  a 
summary  of  the  bill  will  now  be  stated,,   The  bill  for  review, 
with  the  exhibits  attached  thereto,  is  very  lengthy  and  only 
those  parts  thereof  which  are  material  to  an  understanding 
of  this  decision  will  be  given,.   The  bill  is  brought  by  the 
appellant.  The  Kansas  &  Sidell  Railroad  Co.,  and  a  judgment 
oxeditor  of  the  mortgagor,  the  Yale  Short  Line  Railroad  Go.j, 
against  B.  F.  Parker,  trustee,  the  State  Bank  of  Yale,  Yale 
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Short  line  Railroad  Co»,  and  A.  M.  Hunsaker,   The  Mil 
alleges  that  B.  F.  Parker,  trustee,  and  the  State  Bank  of 
Yale,  two  of  the  appellee^  herein,  on  about  March  30,  1927, 
Filed  in  the  Jasper  county  circuit  court  their  bill  for  the 
foreclosure  of  a  mortgage  executed  by  the  Yale  Short  Line 
Railroad  Co,,  securing  ten  promissory  notes  of  §1,000.00 
each.   That  appellant  as  a  defendant  in  said  suit  demurred 
to  the  bill  Tjhioh  demurrer  tvas  overruled,  and  the  appellant 
filed  a  plea  and  an  ansvrer  toapart  of  said  bill;  that  a  de- 
murrer was  sustained  to  the  plea  and  the  answer  was  regarded 
as  an  answer  to  the  whole  bill;  a  replication  was  filed  to 
the  answer  and  thereupon  the  cause  stood  in  said  court  for 
hearing.   That  on  or  about  April  SO,  1927,  being  the  date 
when  the  demurrer  to  the  plea  was  overruled,  it  was  agreed 
between  W.  E.  Isley,  the  solicitor  in  the  foreclosure  suit, 
and  the  attorneys  for  the  Kansas  &  Sidell  Railroad  Company, 
that  the  said  Isley  would  notify  and  advise  the  attorneys 
for  the  appellant  of  the  time  when  said  cause  would  or  could 
be  heard  by  the  court;  and  that  one  of  the  attorneys  for  the 
appellant  requested  the  clerk  of  said  court  to  notify  said 
attorneys  of  the  time  when  said  cause  would  be  heard  or  set 
for  trial;  and  this  attorney  also  requested  the  clerk  of 
the  circuit  court  to  notify  such  attorney  when  the  cause 
would  be  set  for  a  trial  or  heard.  That  on  April  27,  1927, 
and  prior  to  the  time  that  a  decree  of  foreclosure  was 
entered  in  said  cause,  the  Illinois  Commerce  Commission  of 
the  State  of  Illinois  had  issued  its  citation  summoning  the 
Yale  Short  Line  Railroad  Company  to  appear  before  said 
Commission  in  Springfield  on  May  17,  1927,  to  show  cause 
why  said  mortgage  had  been  issued  without  the  approval  of 
the  Commission  first  had.   And  that  said  Isley,  in  said 
proceedings,  as  attorney  for  the  complainants  in.  said  fore- 
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closure  suit  and  also  as  attorney  for  tho  Yale  Short  Line 
Railroad  Coc,  filed  Ms  motion  and  affidavit  for  continuance 
of  said  cciise  and  allegeri.  that  the  State  Bank  of  Yale  had 
financed  said  railroad  to  the  extent  of  $10,000,00  and 
T.-as  the  holder  of  said  notes  and  mortgage.   That  not  with- 
standing said  proceedings  before  said  commission  and  said 
agreement  entered  into  between  said  attorneys,  and  without 
notifying  the  Clerk  of  said  cause  being  set  for  hearing, 
and  the  same  not  being  set  for  hearing,  the  said  Isley, 
well  knowing  that  said  mortgage  was  being  so  invostigatod  by 
said  Commission,  and  well  knowing  that  he  had  not  notified 
or  advised  said  attorneys  as  to  the  day  ¥/hen  said  cause 
v:as  set  for  trial,  or  tha-%  he  expected  to  call  said  cause 
up  for  hearing,  and  well  knowing  that  he  had  not  notified 
the  clerk  of  said  court  of  his  desire  to  take  up  said 
cause  or  to  conduct  a  hearing  before  the  court,  called  up 
said  cause  and  offered  some  proof  concerning  said  mort- 
gage and  as  a  result  thereof  certain  orders  were  made  by 
the  court  and  on  the  19th  day  of  May,  1927,  the  decree  of 
foreclosure  was  filed  mth  the  clerk  of  said  court. 

That  the  said  Isley  and  the  said  complain- 
ants in  the  foreclosure  suit  had  full  knowledge  of  an  inter- 
locutory order  entered  by  said  Commission  on  tho  18th  of 
May,  1927,  finding  that  the  approval  of  said  Commission 
had  not  beea  given  to  issue  said  notes  and  mortgage;  and 
the  Commission  ordered  its  secretary  to  transfer  the  records 
in  the  matter  to  the  Attorney  General  of  the  State  of  Illinois 
with  the  request  that  he  take  such  steps  as  might  be  necessary 
to  enforce  the  low  in  the  matter.   This  interlocutory  order 
appears  verbatim  in  the  bill.  That  said  Isley  and  complain- 
ants had  knowledge  that  the  attorneys  for  the  appellant  were 
not  aware  that  said  cause  was  to  be  called  for  hearing  and 
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that  the  calling  of  said  cause  was  deliberately  done  by  said 
Isloy  for  the  purpose  of  obtaining  a  decree  in  the  absence 
of  counsel  for  appellant. 

That  the  attorneys  for  the  appellant  on  April 
El,  1927,  vrote  a  letter  to  the  judge  of  said  court  saying 
that  they  expected  to  make  a  defense  to  the  foreclosure  suit 
and  would  be  ready  to  try  the  case  sone  time  after  the  first 
of  May,  A  copy  of  this  letter  also  appears  in  the  bill. 
That  although  attorneys  for  appellant  used  due  diligence, 
they  had  no  information;  nor  were  notified,  that  said  cause 
T7as  heard,  or  that  a  decree  had  bean  rendered  until  about 
August  15,  1937. 

Substantially  the  bill  avers  further  that  on 
Ausist  15,  1927,  the  matter  of  the  investigation  of  the 
validity  of  said  notes  and  mortgages  was  still  pending  be- 
fore said  Commission  and  a  final  order  declaring  the  same 
void  ¥;as  made  by  the  Commission  on  or  about  March  16,  1928, 
Paragraphs  27,  80  and  81  of  Chapter  111  2/3  "f  the  Revised 
Statutes  of  Illinois  are  copied  in  the  bill  with  an  allegat- 
ion that  such  paragraphs  were  in  force  at  the  time  of  the 
execution  of  the  notosand  mortgages »  That  the  notes  and 
mortgages  were  never  approved  by  the  Interstate  Commerce 
Commission  of  the  United  States,  and  that  no  sttempt  was 
ever  made  to  secure  such  consents  of  either  said  Commiss- 
ions; and  iiiat  the  bill  to  foreclose  the  mortgage  does  not 
allege  such  approval  of  either  of  said  Commissions;  nor  does 
the  decree  find  such  approval;  that  in  the  foreclosure  decree 
the  circuit  court  found  that  the  Illinois  Commerce  Commission 
was  estopped  from  denying  said  mortgage  invalid  because  of 
its  approval  of  certain  reports  made  by  the  Yale  Short  Line 
Railroad  Company  to  the  Commission,  and  that  the  circuit  court 
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usurped  the  jurisdiction  of  the  Commission;  that  immediately 
upon  receiving  a  certifieet  copy  of  said  final  order  appellant 
made  preparations  to  file  the  bill  of  review. 

The  bill  alleges  that  when  the  foreclosure 
decree  vas  rendered,  appellant  v/as  a  judgment  creditor  of 
the  Yale  Short  Line  Railroad  Co.;  that  under  the  decree  the 
property  mentioned  in  the  mortgage  \7as  sold  by  the  master 
in  chancery  to  the  State  Baiik  of  Yale,  a  complainant  in  the 
bill  to  foreclosure.   And  that  by  reason  of  the  fraudulent 
practices  of  said  Isley  and  the  complainants  in  the  fore- 
closure suit,  the  appellant  was  deprived  of  the  right  to  a 
hearing  in  said  foreclosure  suit  upon  the  issues  joined,  and 
was  deprived  and  hindered  and  prevented  from  appearing  and 
making  a  defense  as  a  judgment  creditor  in  said  cause,  which 
fraud  was  perpetrated  by  said  Isley  and  one  E.  M.  Wimnn, 
President  of  said  Yale  Short  Line  Railroad  Company,  and  also 
President  of  the  State  Bank  of  Yale;  and  that  the  interests 
of  said  railroad  company  and  said  bank  and  B.  F.  Parker,  the 
trustee  named  in  said  mortgage,  were  the  same,  that  is  to 
defraud  the  appellant  of  its  just  rights  to  appear  and  defend 
in  said  foreclosure  proceedings.   That  by  reason  of  the 
fraudulent  practices  of  said  parties  and  particularly  the 
said  Isley,  the  appellant  has  been  prejudiced  and  aggrieved. 
That  upon  a  hearing  upon  the  bill,  the  decree  of  the  court 
entered  on  May  19,  1927,  and  the  sale  held  by  virtue  of  said 
decree,  and  any  and  all  proceedings  had  by  virtue  of  said 
decree,  be  set  aside  and  that  said  case  entitled  B.  F.  Parker, 
trustee,  and  the  State  Bank  of  Yale,  Illinois,  vs.  the  Yale 
Short  Line  Rollroad  Company,  A.  M.  Hunsaker  and  Kansas  & 
Sidell  Railroad  Company,  No.  2399,  shall  be  set  aside  for  a 
day  set  to  be  heard  upon  the  bill  of  complaint,  the  answer 
thereto  and  the  replication  to  such  answer,  and  the  appellant 
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be  pcrniitted  to  cppoar  and  make  a  defense  to  said  bill* 

Attached  to  the  bill  and  made  a  part  thereof 
are  7  exhibits,  the  first  is  the  bill  to  foreclose  the  mort- 
gage which  is  in  the  usual  form.   The  bill  to  foreclose  is  brought 
by  B.  F.  Paiker  as  trustee  named  in  the  deed  and  State  Bank 
of  Yale  against  the  Yale  Short  Line  Railroad  Company,  A,  M, 
Hunsaker  and  the  appellant.   The  property  described  in  the 
bill  and  mortgage  is  all  right  of  way  of  railroad,  including 
tracks,  rails,  depots,  all  the  improvements  belonging  to  the 
railroad  and  situated  in  Clark,  Cumberland  and  Jasper  counties^ 
Illinois,   That  the  appellant  has  or  claimB.  some  interest 
in  said  property  under  an  alleged  judgment  recently  taken  in 
the  circuit  court  of  Clerk  county,  Illinois,  but  which  said 
judgment  is  fraudulent  and  void  and  subsequent  to  and  junior 
to  the  lien  acquired  by  the  orators  of  the  bill.   Attached 
to  the  bill  are  the  notes  and  mortgage.   Exhibit  2  is  the 
summons  issued  in  the  foreclosure  suit.  Exhibit  3  is  the  de- 
mvirrer  to  the  bill  of  foreclosure  and  which  was  sustained  by 
the  court.  Exhibit  4  is  the  answer  of  the  appellant  to  the  bill 
of  foreclosure.  This  answer  denies  that  its  judgment  against 
the  Yale  Short  Line  Railroad  Company  is  void  and  fraudulent 
and  that  it  is  a  junior  lien  to  the  lien  of  the  mortgage; 
denies  that  the  notes  and  mortgages  mentioned  in  the  bill  are 
valid  and  subsisting  obligations  and  liens;  also  denies  that 
said  notes  and  mortgage  were  legally  executed  and  delivered 
as  alleged  in  the  bill  for  any  purpose  permitted  by  the  statute 
governing  the  execution  of  the  notes  and  mortgages  by  public 
utilities;  denies  that  the  president  and  secretary  of  said 
Yale  Short  Line  Railroad  Company  had  authority  to  execute 
the  notes  and  mortgages;  also  that  the  mortgage  was  executed 
on  authority,  consent  or  approval  granted  by  the  Illinois 
Commerce  Commission  or  the  Interstate  Commerce  Commission 
or  Tdth  the  approval  of  either  said  commisslnns.   Exhibit  5 
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is  the  plea  to  the  bill  and  to  which  a  demurrer  was  sustain- 
ed.   Exhibit  6  is  the  decree  of  foreclosure  pro  confcsso 
and  recites  that  the  cause  coming  on  for  hearing  on  May  16^ 
1927,  upon  the  bill  and  the  answer  and  that  the  defendant 
(the  appollajit)had  been  duly  advised  that  said  cause  would 
be  set  for  trial  during  the  present  week,  it  is  ordered  that 
the  hearing  on  the  bill,  the  answer  and  replication  be  set 
for  Wednesday,  May  18,  1927,  at  the  hour  of  Ten  o'clock  in 
the  forenoon.   And  the  cause  being  called  for  trial  on  May 
19,  1927,  the  Court  upon  hearing  testimony  found  the  alle- 
gations in  said  bill  to  be  true  as  therein  set  forth  and 
the  equities  of  the  case  with  the  complainant.  The  decree 
then  recites  the  main  previsions  of  the  notes  and  mortgageso 
Also  that  the  judgment  lien  of  the  appellant  on  the  property 
of  the  mortgagor  is  subject  to  the  lien  of  the  mortgage,  and 
recites  that  the  court  makes  no  finding  as  to  whether  said 
judgment  is  valid  or  void.   That  said  notes  and  mortgages 
were  given  by  the  president  and  secretary  of  the  mortgagor 
under  authority  given  to  them  by  the  mortgagor;  that  said 
notes  and  mortgage  were  given  to  obtain  money  foE  the  purpose 
of  making  necessary  repairs  by  said  railroad  company  and  to 
fake  up  notes  then  outstanding;  and  that  the  notes  secured 
tj  the  mortgage  when  issued  were  to  be  paid  within  one  year 
after  their  execution.   That  the  Illinois  Commerce  Commiss- 
ion was  duly  notified  of  the  execution  of  said  notes  and 
mortgages  in  the  annual  report  of  the  Yale  Short  Line  Eail- 
road  Conpany  for  the  years  1921  to  1926  inclusive,  and  said 
mortgage  indebtedness  was  reported  by  said  mortgagor  to  said 
Commission  end  said  CoEimission  is  oq,uitably  estopped  from 
declaring  such  mortgage  or  notes  void  and  that  the  Kansas 
and  Sidell  Railroad  Company  cannot  lawfully  or  equitably 
question  the  validity  of  said  notes  and  said  nortgns®  on  any 
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of  the  grounds  alleged  in  its  answer.   The  decree  finds 
the  amount  due  the  mortgagee  and  orders  the  premises  sold 
to  satisfy  the  indebtedness.   Exhibit  7  is  the  final  order 
of  the  Illinois  Cornnerce  Coianissicn,  dated  March  6,  19E8, 
declaring  said  notes  and  mortgage  void. 

The  bill  for  review  does  not  allege  that 
since  the  rendering  of  the  foreclosure  decree  new  matter 
has  been  discovered  in  consideration  of  which  the  decree 
should  be  reviewed.   The  validity  of  the  notes  was  put 
in  issue  by  the  answer.   The  Court  in  its  decree  finds 
that  the  notes  are  payable  within  one  year  after  their  ex- 
ecution.  Section  23  of  Chapter  111  2/3  Revised  Statutes 
of  Illinois  provides  that  every  note  or  other  evidence  of 
indebtedness,  of  a  public  utility,  not  payable  within  IS 
months  and  issued  without  an  order  of  the  Illinois  Commerce 
Commission  authorizing  the  sane  then  in  effect  shall  bo 
void.   A  bill  of  review  cannot  be  made  to  function  as  an 
appeal  or  writ  .  of  error,  Regner  vs.  Hoover,  318  111.  169, 
We  do  not  think  that  the  allegations  of  the  bill  setting 
forth  the  final  order  of  the  Illinois  Comraeroe  Commission 
deciding  the  notes  and  m^ortgages  void  was  now  matter  in 
pais,  discovered  since  the  foreclosure  decree,  which  could 
be  the  basis  for  a  bill  of  review.  Hoffman  vs.  Knox,  50 
Fed.  484;  Scotten  vs.  Littlefield,  235  U.  S.  407,  59  L.Ed. 
289. 

The  bill  does  not  allege  specifically  that 
the  decree  should  be  a  review  for  error  apparent  by  reason 
of  the  fact  that  the  Illinois  Commerce  Commission  ¥;as  not 
a  party  to  the  suit  of  foreclosure  and  therefore  could  not 
be  bound  by  the  finding  of  the  court,  in  the  decree,  that 
it  was  estopped  to  deny  the  validity  of  the  notes  and  mort- 
gages. 
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A  bill  of  review  should  state  the  point  in 
which  the  partv  exliibiting  tine  bill  conceives  himself  aggrieve 
ed  by  it,  3rusc!ii:e  vs.  !:T.  Chicago  Schuetzen  Vereln,  145  111, 
433. 

The  basis  of  the  bill  of  review  is  the 
allegations  of  fraud  inpec.ching  the  decree  and  leave  of  court 
was  not  necessary  before  filing;  the  bill„  The  allegations 
of  fraud  in  the  bill  are  specific  and,  without  further  com- 
ment or  discussion,  we  held  that  they  state  sufficient  ground 
to  call  for  a  reviev;  of  the  foreclosure  decree. 

The  order  of  the  circuit  court  dismissing 
the  bill  or  review  for  want  cf  equity  is  reversed  and  the 
cause  remanded  to  the  circuit  court  of  Jasper  County  for 
further  proceedings  not  inconsistent  with  this  decision* 

Reversed  and  Remanded, 


Not  to  be  published  in  full. 
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CRSTTS  STxlTE  BIJEi   /JID  TRUST  CO.  , 
AppcllGO, 


VS. 
LAURii  B.  HUMES, 

WOLFE,  J.- 


Appcllant. 


ilPPK'xL  FROM  THE  CIRCUIT 
COURT  OF  EFFINGHAM  COUlNTTy. 


This  bill  v/as  filed  on  March  9th,  1927,  to 
tho  October  Term  by  ^■j^ppcllcc  against  Jess  Humes  and  Laura 
B.  Humes  (husband  and  vafe)  and  also  against  ^''.   R,  Humes, 
who  is  their  son,  seeking  to  have  declared  null  and  void 
as  to  appellee  a  certain  vjarranty  deed  dated  December  16, 
1926,  executed  by  Joss  ^i..   Plumes,  husband,  to  Laura  B.  Humes, 
wife.   The  consideration  expressed  in  said  deed  being  love 
and  affection  and  one  dollar.   Said  deed  conveyed  an  un- 
divided one  half  interest  in  and  to  163  acres  of  land  in 
Effingham  Countjr  and  several  lots  and  parcels  of  land  in 
the  village  of  Mason,  Effingham  County,  Illinois. 

In  Novombor,  1925,  the  defendants.  Joss  A. 
Hi:imes  and  "'.  R.  Humes,  gave  tho  Bank  their  note  for  ^HOO.OO, 
and  at  that  time  tho  Bank  hold  their  other  note  for  'i^'575.00. 
Various  roncuals  and  pajrments  v:ero  made,  and  finally  said 
indebtedness  uas  merged  and  consolidated  in  the  #925.00  note 
sued  upon.   Judgment  for  '41019  "SS  and  costs  v/as  taken  in 
the  Circuit  Court  in  vacation  against  Jess  A.  Humes  and 
T7.  R.  Humes  on  June  5,  1927,  on  the  promissory  note  of 
$925,00  for  money  borrouod  from  said  Bank  by  defendants 
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J,  A.  Humes  and  "'.  R,  Humes. 

ThG  bill  allGgos  the  taking  of  the  judgment, 
the  issuing  of  an  execution  and  return;  and  also  states  that 
the  deed  made  by  J.  xx.  Humes,  husb.-.nd,  to  Laura  B.  Humes, 
wife,  ^7as  a  voluntarj^  conveyance  V/'ithout  consideration  and 
made  to  defraud  appellee  and  prevent  it  from  collecting  its 
note  and  judgment;  that  said  deed  vras  made  v/ith  the  private 
understanding  and  agreement  betr/een  the  parties,  and  that 
the  same  belonged  of  right  and  should  inure  to  the  bone- 
fit  of  the  defendant,  J.  x..  Humes,  and  is  null  and  void  and 
in  equity  and  good  conscience  should  be  applied  to  the 
satisfaction  of  said  judgment.   The  bill  recites  that  the 
indebtedness  existed  prior  to  the  making  of  the  conveyance 
and  prays  for  a  discovery  of  assets  and  that  the  conveyance 
be  declared  null  and  void  as  a  fraud  upon  appellee. 

Defendant  J.  ^j..  Humes  answered  the  bill 
under  oath  that  he  had  no  money  or  property  of  any  kind 
or  nature;  admits  the  execution  of  the  deed  to  his  '"ife, 
Laura  B.  Humes,  but  denies  that  the  deed  rras  made  for  the 
purpose  of  defrauding  the  complainant,  but  that  the  deed  was 
executed  because  the  property  described  in  the  bill  and 
deed  was  the  property  of  his  •.vifc,  Laura  B.  Humes,  and  that 
said  property  had  been  paid  for  by  her  out  of  money  irhich 
she  received  from  her  father's  estate,  the  one  half  interest 
of  v:hich  had  been  held  by  this  defendant  for  the  said  Laura 
B.  Humes;  that  the  title  to  a  portion  of  said  property  was 
conveyed  to  Laura  B.  Humes  by  her  father,  ''".  H.  Martin;  that 
a  portion  of  said  property  was  purchased  by  money  v:hich  the 
said  Laura  3.  Humes  had  as  her  own  personal  property;  that 
defendant,  Jess  -^.  Humes,  had  no  interest  in  the  property; 
that  he  paid  no  money  to  the  purchaser  thereof  and  in  equity 
the  property  belonged  to  Laura  B.  Huraes,  his  wife,  and  that 
the  value  of  said  property  had  been  deducted  from  her 


inhoritancG. 

Upon  t'hG  filing  of  the  ansuer  of  Jesse  A. 
Humes,  complainant  took  leave  to  anond  the  bill,  '.Thich 
ajnondmcnt  recitoci  inter  alia,  that  the  indebtedness  evi- 
denced by  the  promissory  note  upon  vrhich  judgment  rxas 
rendered  -.Tas  contracted  prior  to  the  date  of  said  convey- 
ance; that  the  land  convoyed  iras  not  the  homestead  of  either 
defendants  and  that  for  to-'.7it;  ton  years  prior  to  the 
making  of  the  deed  in  question,  the  fee  simple  title  to  an 
undivided  one-half  interest  of  the  real  estate  described  in 
said  deed  and  bill  uas  of  record  in  the  recorder's  office 
of  Effingham  County  in  the  name  of  the  defendant,  J.  ^.i.. 
Humes;  that  upon  the  strength  of  said  record  title  and  upon 
the  representations  of  defendant  J.  L.   Humes  to  the  plain- 
tiff that  he  vas  the  ov/ner  of  said  real  estate  the  said 
credit  nas  obtained;  and  also  recites  that  the  defendant, 
Laura  B.  Kumes,  v/as  personally  present  at  the  Bank  of  the 
complainant  on  divers  occasions  and  assisted  in  the 
negotiations  concerning  this  indebtedness  bet^veen  the  com- 
plainant and  defendants,  J.  .^e  Huraes  and  r,  R.  Humes,  and 
had  full  knowledge  of  the  money  loaned;  that  she  represented 
to  the  barJ-:  that  defendant  J,  .1.  Humes,  v;as  the  ov/ner  and 
possessor  of  real  estate  and  v;as  good  financially  for  said 
indebtedness;  that  by  the  conduct,  acts,  and  representations 
of  Laura  B,  Humes,  the  complainant  v;as  further  induced 
to  believe  that  J.  ^^.   Humes  v/as  the  or:nor  of  the  real  estate 
to  which  he  then  hold  title  of  record  and  further  induced 
the  complainant  to  extend  the  credit  represented  by  the 
promissory  note  sued  upon. 

The  sY/orn  ans'jer  of  Laura  B,  Humes 
to  the  billas  amended  recites  that  she  has  no  money  or 
property  in  her  hands  belonging  to  J.  A*  Humes;  that  she 
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is  not  a  party  to  the  judgment;  she  admits  the  cxocution 
of  the  deed  for  the  preiaises  doscribod;  denies  tho.t  said 
doo'd  ~as  maoo  for  th?  pr.rposo  of  defrauding  complainant, 
stating  that  said  doc-.',  j-d.-,  made  for  the  reason  that  the 
proper-j-y  therein  desc-?lb;d  was  in  cciuity    her  ovm 
property  and  had  be^n  paid  for  out  of  money  uhich  she  re- 
ceived from  her  father's  estate;  denies  any  representations 
about  cho  financial  responsibility  of  J.  A,  Humes;  also 
denies  that  she  in  any  manner  by  acts,  or  conduct  induced 
the  Bank  to  make  loans  to  the  defendants  or  renev;  and  extend 
the  payment  on  said  note. 

The  theory  of  the  original  bill  is  that  the 
conveyance  was  voluntary  botv/ecn  husband  and  v/ifc  and  there- 
fore void  as  against  appellee  Tihose  debt  was  in  existence 
prior  to  the  making  of  the  deed  in  question*   The  theory  of 
the  amendment  of  the  bill  is  that  a  legal  title  r/as  held  in 
trust  by  Joss  A»   Humos  for  the  benefit  of  his  '.vife,  Laura  B. 
Humes;  then  that  her  acts,  representations  and  conduct  estop 
her  from  asserting  her  claim  to  title  as  against  the  appellee. 
The  defendant  ansv/ored  and  tried  the  case  on  the  theory  that 
the  property  co?'voyod  in  said  deed  v/as  trust  property,  the 
title  beinr;;  held  by  Joss  Humos  for  the  benefit  of   his  uifc. 

The  Court  by  its  decree ,  found  that  the 
deed  from  J.  A.  Humes  to  Laura  B>,  Humes,  is  wholly  volun- 
tary and  without  any  consideration  in  fact,  and  T;as  executed 
and  delivered  for  the  sole  purpose  of  defeating  the  com- 
plainant in  the  collection  of  its  judgment  and  orders  the 
payment  of  said  judgment  by  J  >.  A,  Humes  and  "^ ,   R.  Humes 
within  thirty  days.   In  case  of  failure,  execution  to  be 
a-i/arded,  and  authorized  levj?-  upon  the  land  described  in  the 
decree  for  the  payment  and  satisf-cticn  of  said  judgment, 
int^irssi.-  and  costs;  orders  "''.  R,   Hiunes  and  J.  Ao  Hujaes  to 
pajr  the  costs  of  this  proceeding,  and  if  the  sale  of  the 


premises  bo  not  sufficient  to  pay  said  judgment,  interest 
and  costs,  and  the  costs  of  this  suit,  that  the  complainant 
have  further  execution  against  the  defendant  Laura  B.  Humes. 

Said  Lciura  B,  Humes  excepted  to  said  finding 
and  decree  and  has  appealed  to  this  Court. 

It  is  the  contention  of  the  appellant  that 
there  fras  improper  evidence  admitted  by  the  Court  on  behalf 
of  the  complainant  and  that  the  evidence  in  the  case  does 
not  justify  the  Chancellor  in  finding  that  the  deed  vras 
made  uithout  consideration  and  in  fraud  of  the  rights  of  the 
coniplainant. 

It  is  not  necessary  that  direct  evidence  be 
introduced  to  sho!7  th-^.t  the  conveyance  is  fraudulent  as  to 
the  third  party,  but  any  circiomstances  that  tend  to  throv; 
any  light  on  the  subject  is  competent  evidence.   The  tes- 
timony of  James  Grcx/s  ooncorning  uhat  J.  Jx.  Humes  told  him 
concerning  the  ov;norship  of  the  land  described  in  the  bill 
and  the  testimony  of  D=  B.  Grev/s  as  tc  conversation  rrith 
J.  1^.   Humes  and  Jerome  '"/ebb  novo   all  concerning  facts  per- 
tinent to  the  issue  and  '.rere  properly  admitted  in  evidence. 

It  is  not  material  in  this  case  whether  the 
evidence  complained  of  as  objectionable  xjcs   admissible 
or  not,  for  there  is  enough  competent  evidence  in  the  case  to 
justify  the  Chancellor  in  finding  that  this  transfer  was 
fraudulent  as  to  the  complainant;  and,  as  stated  in 
Krieling  vs.  Northupp,  215  111.    195:   "The  case  uas  heard 
by  the  Court  viithout  a  jury,  and  as  to  th~.  evidence  v/hich  V7as 
admitted,  to  uhich  objection  i7as  made  the  rule  is:   That  no 
improper  or  immaterial  evidence  rxill  be  presumed  to  have  in- 
fluenced the  Court  in  reaching  a  decision  r/herc  there  is 
sufficient  proper  evidence  to  justifj'  the  judgment." 
(Atr/ell  Printing  &  B.  Co.,  vs.  Prairie  Farmer  Publishing 
Co.,  246,  p  100;   Lynn  vs.  The  7estern  Pacific  H.  R.  Co. 


246  App.  451,) 

It  is  objected  by  tho  appellant  that  the 
Court  iiaproporljr  adraittod  in  evidence  tho  judgment  in  favor 
of  the  ^i.ppelloG  as  against  '7,  R.  and  J.  L.   Humes,  as  against 
tho  appellant,  she  not  being  a  party  to  the  judgment  and  her 
deed  having  been  filed  for  record  prior  to  tlae  entry  of  the 
judgment.   The  judgment  v;as  competent  evidence  as  shoiring 
that  appellee  nas  a  creditor  of  J.  ±^.   Humes  and  entitled 
as  such  creditor  to  att  ck  tho  conveyance  made  by  J.  ^^. 
Humes  to  his  \7ife.   It  uas  so  charged  in  his  bill  of  com- 
plaint and  the  burden  v/as  upon  him  to  establish  this  aver- 
ment, and  v/c  think  one  of  tho  rcq.uisitcs  before  tho  bill 
Tjould  lie.   Ilic  remedies  at  Icr:   should  be  exhausted.   (Martin 
V.  Duncan,  121  111.  p.  lEO;  Clr.yton  v.  Clayton,  250  111.  p. 
432;  Cotes,  vs.  Bennett,  183  111.  p.  82.)   The  ovidence  shoirs 
that  ]\Irs.  Humes  :7as  av/arc  of  the  fact  that  her  son  and  hus- 
band v:oro  indebted  to  the  complainants'  bank.   Also  that  she 
had  rapresentod  to  tho  Bank  that  her  husband  as  security  on 
tho  note  v;as  financially  good;  that  he  ovrncd  property. 

The  lav;  is  that  if  there  is  a  controversy  bo- 
tueen  the  husband  and  a  judgment  creditor,  it  is  a  material 
circuDist:'.nce,  if  the  v/ife  has  pormittod  tho  husband  to 
hold  himself  out  as  ormcr  of  the  property,  and  thereby  bring 
credit  on  the  strength  of  such  or/nership.   (Haclcctt  vs.  Bailey 
86  111.  p.  77.) 

It  is  stated  in  Hauk  vs.  Van  Ingen,  1926  111. 
p.  36,  "If  a  -.7ife  permits  her  husband  to  take  title  to  her 
land  and  hold  himself  out  to  the  world  as  o'rrncr  of  it,  and 
contracts  a  debt  upon  the  credit  of  such  ormcrshipy  sho 
can  not  aftcrirards,  by  taking  title  to  herself,  v/ithdrau 
thorn  from  the  reach  of  his  creditors  and  thus  defeat  their 
claims.  '■^   claim  made  by  the  nifc  against  the  husband  and 
first  put  in  v/riting  v/hcn  his  liabilities  begin  to  jeopardize 
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his  creditors,  his  avidGncc  should  altrays  bo  guarded  v;ith 
uatchful  suspicion  ^.nd  'vhon  attempted  to  be  asserted  against 
creditors  upon  the  o-videnco  of  the  parties  alone  uncorrobor-  ■ 
atod  by  other  proof,  r.-ill  be  rejected  at  once  unless  their 
statcncnts  arc  so  full  and  convincing  as  to  make  the  fair- 
ness and  justice  of  the  claim  manifest," 

From  a  revieu  of  the  evidence  in  this  case  t7C 
are  of  the  opinion  that  the  Chancellor  properly  found  that  the 
deed  to  Laura  B.  Humes  from  J.  Ao  Mamcs  was  without  considcr- 
atlon  and  void  as  to  the  complainant  in  this  ease. 

From  an  ez'minction  of  the  decree  it  cannot  be 
told  whether  the  order  is  to  soil  the  one-half  interest  in  the 
real  estate  fraudulently  convoyed  by  J,   ...  Humes  to  Laura 
B.  Humes,  or  the  --hole  cf  the  tract.   The  decree  provides 
that  the  defendant  ".'.  R.  Humes  and  J.  L,   Humes  pay  the 
costs  of  the  proceedings  to  bo  taxed  by  the  Clerk  of  the 
Court,  and  if  the  proceeds  from  the  sale  of  said  premises 
are  not  sufficient  to  pay  said  judgment,  interest  end  costs 
of  the  suit,  that  the  complainant  have  further  execution  for 
sane  against  the  defendant  Laura  B.  Humes. 

There  should  bo  no  personal  judgment  against 
Laura  B.  Humes  for  the  amount  of  the  Judgment  and  costs  of 
the  former  suit,  the  only  property  of  La.ura  B,  Huriics  that 
would  be  subject  to  this  suit  v:ould  bo  the  one-half  interest 
conveyed  by  her  husband  to  her.   The  decree  in  this  respect 
is  erroneous  and  should  be  reversed  and  remanded  to  the  trial 
Court  for  correction. 

The  judgment  of  the  Circuit  Court  of  Effingham 

County  is  hereby  Affirmed  in  finding  that  the  transfer  of  the 

property  in  question  from  J,  A.  Hiimes  to  Laura  B.  Humes  is 

fraudulent  and  void  as  to  the  complainant;  but,  as  to  the 

execution  against  Laura  B.  Humes  and  the  sale  of  the  entire 

property  it  is  hereby  reversed  and  remanded  to  the  trial  court 
to  havo  the  decree  corrected  so  that  it  shall  conform  to  the 
finding  of  this  Court,  x.ppcllant  and  Appellee  to  each  pay 
one-half  the  cost  cf  'Au  s   ..ppof'. , 

i^7':r'-'VG.')  -  :■;  fvr:  ..rv'-,~  'f''./?'::   .■^'(■,~':'^'Tors  to  corriC'i: 
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Appellant, 


This  is  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  St.  Clair  County  against  the  appellant, 
John  Souris,  in  favor  of  the  appellee,  Robert  I'icklich, 
for  damages  sustained  by  him  arising  out  of  an  alleged 
assault  made  by  appellant  on  September  30,  1927,   The 
declaration  alleges  that  appellant  struck  appellee  \7ith 
a  club  and  with  his  fist  and  kicked  him,  in  a  fight  which 
occurred  between  them  on  'Test  Main  Street,  Belleville, 
Illinois,  as  a  result  of  v/hich  appellee  sustained  a 
fracture  of  the  skull  and  nor?  suffers  great  pain,  is 
afflicted  vrith  headaches,  dizzy  spells  and  is  permanently 
injured. 

Appellant  pleaded  not  guilty  and  filed  a 
apecial  plea  in  r7hich  he  alleged  that  any  assault  made  by 
him  on  appellee  was  in  his  necessary  defense.  The  jury 
assessed  damages  at  Six  Thousand  ($6,000)  Dollars.   Judg- 
ment was  entered  upon  the  verdict  and  this  appeal  follows. 

The  first  assignment  of  error  of  the  appellant 
is  that  the  verdict  is  contrary  to  the  evidence  in  the  case. 
An  examination  of  the  evidence  discloses  that  there  is  only 
one  thing  that  is  not  in  dispute,  and  that  is  that  the 
plaintiff  and  defendant  had  a  fight  and  that  the  plaintiff 
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T7as  injured  during  the  fight.   T/Tio  v;as  aggressor,  and  who 
struck  the  first  blov?  is  in  dispute.   It  is  difficult  to 
decide  -There  the  preponderance  of  the  evidence  is.   The 
jury,  by  its  verdict,  has  found  that  the  appellant  was  the 
aggressor  and  should  respond  in  damages  for  the  assault 
that  he  Eie-de  upon  the  plaintiff, 

■"liile  the  evidence  is  nearly  a  hopeless  con- 
flict in  regard  to  material  matters  we  do  net  feel  disposed 
to  reverse  the  case  for  the  reason  that  the  verdict  is  con- 
trary to  the  evidence,  provided  the  case  has  been  fairly 
presented  to  the  jur^f  before  the  trial  Court. 

The  second  objection  by  the  appellant  is  that 
the  Court  gave  to  the  jury  improper  instructions  relative 
to  the  burden  of  proof  in  the  case.  His  contention  is  that 
the  declaration  charges  the  defendant  with  a  felony;  there- 
fore, the  same  rule  as  if  he  was  being  tried  for  a  felony 
prevailed  and  before  the  plaintiff  would  be  entitled  to  re- 
cover, he  should  prove  his  case  by  the  evidence  beyond  a 
reasonable  doubt,  and  cites  Rost  vs.  "oble  C:  Co.,  316  111. 
p.  371.  iui  examination  of  this  case  does  not  support  the 
contention  of  the  appellant,  but  lays  down  the  rule  that  it 
is  only  necessary  for  the  plaintiff  to  prove  his  case  be- 
yond a  reasonable  doubt  when  the  declaration  itself  charges 
the  defendant  with  a  felony,  and  overrules  the  old  rule  that 
was  in  vogue  relative  to  these  cases  that  applied  to  mis- 
demeanors the  same  as  felonies.   The  same  rule  has  been  laid 
down  in  the  People  vs.  .Small,  319  111.  481,  and  Glascock 
vs.  Ceroid,  199  App.  134;   Burgiel  vs.  :aiiol,  218  111.  App. 
466. 

Ixc,    Curt  Lindauer,  assistant  State's  Attorney 
for  St.  Clair  County,  was  called  as  a  witness  on  behalf  of 
the  plaintiff  and  was,  over  the  objection  of  the  defendant, 
permitted  to  testify  to  a  conversstion  that  had  taken  place 
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between  the  defGiadant  and  the  witness  Lindauer  in  the 
office  of  the  Police  Magistrate  'Tagner  in  the  City  Hall 
shortly  after  the  fight  had  occurred  betT7een  the  plaintiff 
end  defendont.  Mr.  Lindaur  testified  that  he  had  told 
the  defendant  that  the  plaintiff  might  die,  and  the 
defendant  answered,  "That  he  hoped  that  he  did,"  or  ex- 
pressed the  T,'ish  that  he  ?;ould  die.  No  doubt  his  evidence 
was  admitted  for  the  purpose  of  showing  feeling  that 
existed  between  the  plaintiff  and  the  defendant.   They 
were  rivals  in  business  and  evidently  the  fight  started 
over  some  matters  pertaining  to  which  one  would  have  the 
better  stand  for  the  displaying  and  selling  of  their  wares. 
There  is  no  evidence  of  any  ill  feeling  prior  to  time  of 
fight  which  would  lead  to  such  an  occurrence. 

The  defendant  claimed  that  he  acted  only  in 
self  defense.   If  this  claim  was  supported  by  the  evidence 
the  plaintiff  could  not  recover  in  the  case,  and  it  is 
immaterial  what  the  feelings  v/ere  between  the  parties  after 
the  fight  was  over,  for  if  Li-.  Souris  really  believed  that 
he  was  the  aggrieved  partj^^  and  had  suffered  injurjr  at  the 
hands  of  Mr.  Nicklich  he  naturally  would  not  be  feeling 
kindly  towards  the  plaintiff. 

It  has  been  frequently  held  that  in  an  action 
for  assault  and  battery  such  as  is  set  forth  in  the  declar- 
ation in  this  case  if  the  proof  shows  that  the  act  that 
occasioned  the  wrong  is  unlawful  the  intent  of  the  wrong- 
doer is  immaterial,  the  gist  of  the  action  being  v;hether  or 
not  the  complaining  witness  was  unlawfully  assaulted  by 
the  other  party.   'This  is  the  rule  as  laid  down  in  Schmitt 
vs.  Kurrus,  234  111.  582,  and  Nichols  vs.  Golwell,  119  App. 
219. 

The  defendant  in  his  testimony  denies  that 
he  made  such  statements.  At  the  time  the  alleged  statements 
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were  made  tlie  defendant  was  under  arrest  charged  with  the 
assault  with  intent  to  kill  the  plaintiff.   The  testimony 
of  Lindaur,  an  official  of  the  County — assistant  State's 
Attorney— no  doubt  v/ould  have  much  v/eight  before  the  jury. 
TJe  are  of  the  opinion  that  the  Court  erred  in  admitting 
J.Ir.  Lindaur 's  testimony. 

It  is  next  contended  that  lir.  Johnson,  the 
attorney  for  the  plaintiff,  made  improper  remarks  before 
the  jury  during  the  course  of  the  trial  and  asked  improper 
questions  for  the  purpose  of  prejudicing  the  case  before 
the  jury.   The  first  complaint  is  where  J.Ir.  Johnson  in 
addressing  the  Court  before  the  jury  said:   "Iwant  the  Court 
to  take  cognizance  of  the  fact  that  the  defendant  just  now 
broke  out  in  the  statement  in  which  he  said,  "This  is  no 
Court."  Counsel  for  the  defendant  immediately  objected  to 
this  remark  and  the  Court  very  properly  instructed  the 
jury  'that  he  did  not  hear  it,  and  if  they  did, to  disregard  it." 

Later  in  the  cross  examination  of  the  witness 
Stoekel  this  question  was  asked:   "Didn't  Raymond  Kettler 
sav  to  you  yesterday  morning  when  you  talked  to  him  that  he 
had  heard  Souris  saj^s  "I  will  kill  that  son  of  a  bitch"  and  if 
j''OU  didn'  t  then  say  to  Kettler  that  he  should  leave  out  that 
part  of  it?  Wg  think  that  the  statement  above  referred  to 
and  the  question  asked  by  Mr.  Johnson  were  highly  objection- 
able and  cculd  have  only  one  purpose  in  view,  and  that  was 
the  bearing  it  would  have  on  the  case  before  the  jury. 

In  the  c^.-.se  of  the  City  of  Centralia  vs.  Ayers, 
133  App.  page  294,  the  Court  used  the  following  language 
which  WG  think  is  very  applicable  in  this  case:   "The  remarks 
of  counsel  in  arg\imont  to  the  jury,  to  which  objection  was 
made  and  sustained,  and  of  which  complaint  is  now  made,  were 
highly  improper  and  inexcusable,  coming  from  counsel  of 
ability,  age  and  exporionce  in  the  practice  of  the  law. •  It 


TERM  NO.  36. 

is  the  motive  that  deserves  rebuke  and  where  it  is  seen  that 
the  intended  effect  of  improper  remarks  is  to  excite  the 
passions  or  prejudice  of  the  jury,  neither  the  attorney  nor 
his  client  may  complain  if  the  verdict  is  set  aside  for  that 
reason  alone," 

It  is  the  contention  of  the  defendant  that  the 
instruction  authorizing  punitive  damages  was  erroneous,  bo- 
cause  the  declaration  did  not  allege  the  assault  was  T/ilful 
or  malicious o  There  are  no  authorities  cited  in  support  of 
this  proposition,  so  that  this  Court  will  assume  that  there 
are  no  such  authorities  and  we  are  not  passing  upon  that 
point  in  the  case. 

Owing  to  the  conflict  of  the  eviclcnco  in  the 
case  and  for  the  errors  as  pointed  out  in  this  opinion,  the 
judgment  of  the  Circuit  Court  of  St.  Clair  County  is  re- 
versed and  the  cause  remanded. 

RSVERSED_^T)_REl'.iA,2ID'ET). 
Not  to  be  reported  in  full. 
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AGNES  SANTHA,  Executrix  of 
the  Estate  of  STEVE  SANTHA, 
Deceased, 

Appellee, 

VS. 

STEVE  lASSLO, 

Appellant. 


WOLFE,  J. 

Agnes  Santha,  executrix  of  the  last  will  and 
testament  of  Steve  Santha,  her  deceased  husband,  re- 
covered a  judgment  in  the  sum  of  !ii)955.33  against 
Steve  Lasslo,  appfcliaut,  in  an  action  of  assumpsit 
inthe  circuit  court  of  Madison  county,  and  to  reverse 
this  judgment  this  appeal  is  prosecuted,,   It  is  the 
first  and  main  contention  ot   the  appellant  that  the 
judgment  is  not  supported  by  the  evidence,  and  the 
trial  court  should  have  sustained  his  motion  for  a 
nev7  trial  on  the  ground  that  the  verdict  of  the  jury 
is  against  the  weight  of  the  evidence.  The  action 
was  brought  for  money  alleged  to  be  ov(?ing  to  Steve 
Santha,  by  the  appellant.   The  original  pleadings 
consisted  of  the  common  counts,  general  issue  and 
similiter.   A  motion  therefor  being  granted,  a  bill 
of  particulars  was  filed  which  specified  two  items 
or  claims  in  amplification  of  the  cause  of  action  as 
follows :   For  cash  money  loaned  by  the  said  Steve 
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Santha  in  ;iis  lifetime  to  defendant  Steve  Lasslo, 
$400.00.   For  an  undivided  one-lialf  of  his  store 
account  due  to  the  defendant  and  the  deceased, 
Stove  Santha,  arrived  at  by  a  settlement  bet^/jeon 
said  parties  on  the  31st  day   of  December,  1923, 
C^753.16.   A  total  of  ^1,153.16. 

To  prove  the  first  item  of  the  bill  of 
particulars,  the  appellee  introduced  in  evidence, 
in  addition  to  oral  testimony  a  piece  of  paper  on 
T7hich  there  was  T?ritten  in  the  Hungarian  language, 
and  now  translated  as  the  same  appears  in  the  re- 
cord, the  following: 

"Obligation: 

Undersigned  Obligation  that  Steve  Santha  in 
store  brought  ^400.00  or  Four  Hundred  Dollars. 

Steve  Lasslo, 
The  signing  of  this  document  by  the  appellant  and 
its  delivery  by  him  to  Steve  Santha  during  his 
lifetime,  is  undisputed.   Counsel  for  appellee  de- 
signates the  docixment  as  a  note  or  receipt  and  coun- 
sel for  appellant  objects  to  calling  the  paper  a 
note,  as  he  maintains  it  is  a  receipt  and  not  a  note. 
There  were  no  instructions  given  to  the  jury,  except 
forms  of  verdict,  and  at  no  time  during  the  trial, 
so  far  as  an  examine.tion  of  the  record  discloses, 
was  the  paper  referred  to  as  a  promissory  note.  We 
consider  the  name  given  to  the  paper  by  counsel  as 
of  no  great  importance  in  this  case,  and  hereafter 
it  will  be  designated  as  exhibit  2. 

The  construction  of  exhibit  2  and  the  in- 
tention and  purpose  of  Lasslo  in  executing  and  de- 
livering it  to  Santha  is  a  matter  of  dispute  in  this 
case.   Both  parties  introduced  parole  evidence  showing 
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ths  situation  and  relation,  of  Santha  and  Lasslo  at 
the  time  exhibit  E  was  executed  and  delivered  and 
also  facts  and  circumstances  connected  with  and 
surrounding  the  transaction  of  the  giving  of  ex- 
hibit 2. 

The  witnesses  are  all  Hungarians  and  evi- 
dently, we  apprehend  from  a  readin{:  of  the  record, 
not  conversant  with  the  ilmerican  language,  and,  in 
many  instances,  it  is  difficult  to  ascertain  the 
meaning  intended  to  be  conveyed  by  the  answers  of 
the  witnesses. 

The  evidence  shovifs  that  for  about  sixteen 
years  before  December  31,  1923,  Santha  and  Lasslo, 
under  the  name  of  Santha  and  Co.,  were  partners  con- 
ducting a  grocery  and  a  retail  meat  shop  in  Granite 
City.   Prior  to  the  marriage  of  Santha,  in  1224,  to 
the  appellee,  he  was  married  to  Julia  Miehaus  who 
had  worked  in  the  store  of  Santha  and  Co.  for  a 
period  of  three  years  before  her  marriage  to  Santha 
at  a  salary  of  .^20. 00  per  month.   Julia  Santha, 
first  wife  of  Steve  Santha,  died  in  1918,  and  after 
her  funeral  a  v/oman  cleaning  the  Santha  home  found 
in  the  bed  tick  tv/o  bank  books  in  Julia  Lliehaus'  name 
and  showing  a  balance  to  her  credit  of  about  ^700.00. 
The  ^400.00  referred  to  in  exhibit  2  was  money  taken 
from  the  bank  by  Steve  Santha,  after  the  death  of  the 
wife  Julia,  by  use  of  the  bank  books,  or  one  of  them. 
It  is  the  contention  of  the  appellant  that  although 
Santha  paid  the  '^4:00.00   directly  to  Lasslo,  the  un- 
derstanding between  them  was  that  it  was  paid  into 
the  partnership  under  the  belief  of  both  of  them  that 
Santha  was  making  partial  restitution  of  the  ^700. 00 
which,  they  believed,  Julia  Santha  hadstolen  from  the 
firm  during  her  time  of  employment  in  the  store. 
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This  is  denied  by  the  appellee  who  claims  that  the 
4400.00  T/as  a  loan  to  Lasslo  individually  and  made 
to  him  because  of  his  threats  to  send  Santha  to 
jail  unless  he  returned  the  4700.00  to  the  partner- 
shiPj  under  the  false  charge  that  it  was  stolen  monej''. 
The  evidence  on  this  question  is  conflicting,  as 
will  subsequently  appear. 

The  basis  of  the  second  item  of  the  bill  of 
particulars  is  a  partnership  settlement  made  and 
arrived  at  by  Santha  and  Lasslo  on  December  31,  1923, 

when  they  took  an  invoice  of  the  stock  and  fixtures 
in  the  store  and  dissolved  the  partnership.   It  is 
conceded  that  when  this  settlement  was  made  there  vjas 
due  the  firm  from  customers  on  accounts  receil^able 
the  sum  of  st.890.85,  cash  on  hand  belonging  to  the 
firm,  |,219.82;  that  the  settlement  then  agreed  upon 

provided  that  Lasslo  was  to  retain  the  business, 
take  the  stock  and  fixtures,  pay  the  debts  of  the 
firm,  and  the  cash  on  hand  should  be  equally  divided 
between  the  partners.   It  is  a  matter  of  dispute 
between  theparties  in  the  case  v;hcther  the  evidence 
shows  that  Lasslo  agreed  to  pay  to  Santha  one-hr.lf  of 
the  amount  due  from  customers  of  the  firm,  or  if  the 
understanding  was  that  Lasslo  was  to  pay  one-half 
of  such  amount  after  its  collection.   There  is  no 
proof  in  the  record  who  was  to  make  the  collections 
from  the  customers.   It  is  also  argued  by  the  ap- 
pellant, and  denied  l>y   the  appellee,  that  one-half 
of  the  cash  on  hand  was  paid  to  Santha  by  Lasslo. 
It  is  conceded  by  counsel  for  appellant  that  whon  the 
settlement  was  made,  a  list  of  customers'  accounts 
was  made  out  and  set  down  in  a  book  which 
was  introduced  by  appellee  as  exhibit  1,  and  which 
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exhibit  also  shows,   as  a  separate  item,  the  cash  on 
hand  bGlongin^,  to  the  firm. 

Where  questions  of  fact  arc  passed  upon  by  a 
jury  properly  and  fulljr  instructed  as  to  the  lav;,  and 
a  motion  for  a  netj  trial  is  considered  and  refused  by 
the  trial  court,  the  verdict  will  not  be  disturbed  as 
against  the  wei„ht  of  the  evidence  on  appeal,  unless 
it  is  clearly  so  on  some  essential  issue  involved.  ' 
KumoroTTski  vs.  Armour  &  Co.,  198,  111.  App.  306.   In 
determining  whether  the  verdict  of  a  jury  should  be 
sot  aside,  on  error  assi::.ned  that  it  is  against  the 
weight  of  the  evidence,  this  court  will  take  into 
consideration  that  the  jury  saw  the  witness  and  they 
were  able  to  observe  the  witnesses  when  testifying, 
their  frankness  or  prejudice  and  interest  in  the 
cause  or  the  parties  and  wore  in  a  superior  point 
of  vantage  to  say  who  were  entitled  to  the  greater 
credence. 

As  to  item  two  of  the  bill  of  particular^,  the 
so  called  store  account,  we  hold  that  it  is  supported 
by  evidence  in  the  case  and  the  verdict  of  the  jury 
is  not  opposed  or  contrary  to  tne  manifest  weight  of 
the  evidence  bearing  on  th::t  claim  of  the  bill  of 
particulars.  We  have  come  to  the  conclusion  from  an 
examination  of  the  evidence  and  printed  statement  of 
the  case  made  by  the  counsel  for  appellant,  that  ex- 
hibit 1  was  made  up  on  December  31,  1923,  the  day  when 
the  partnership  was  dissolved.   Tnis  conclusion  is  sup- 
ported by  the  testimony  of  the  witness  Weiss;  the  v^it- 
ness  Eppelly  testified  that  he  was  present  when 
■'defendant's  Exhibit  A"  was  made.  This  defendant's 
exhibit  A  was  not  introduced  in  evidence  and  if  it  is 
in  fact  exhibit  1,  then  Weiss 's  testimony  as  to  when 
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exhibit  1  Tjas  mado   is  corrobcratcd  by  Eppclly.   If 
defendant's  exhibit  A  is  net  e:diibit  1  then  Eppelly 
;7as  not  intcrrogat>:,d  regarding  the  preparation  of 
exhibit  1,  and  eiss's  testimony  on  this  point  is 
not  contradicted  except  by  the  testimony  of  appellant. 
Appellant  contradicted  himself  in  his  ansv;ers  in  reply 
to  questions  "hen  ho  first  savz  exhibit  1,  and  the  jury, 
re  think,  might  rightly  disregard  his  testimony  on  that 
phase  of  the  case.   The  appellee  and  '-"eiss  testified  that 
the  appellant  admitted  to  them  that  ho  crcd  a  total 
amount  shoun  by  exhibits  1  and  2,  and  this  testimony 
is  denied  by  appellant  only.   The  credibility  of  these 
tV70  witnesses,  and  the  -.Tcight  to  be  given  to  their  tes- 
timony, uas  a  question  for  the  jury  and  their  verdict 
~o  t;111  not  disturb,  for  error  assigned  in  this  case, 
unless  it  is  manifestly  against  the  vroight  of  the  evidence. 
The  amount  shov.Ti  under  exhibit  1  is  one-half  of  $890.85, 
duo  from  customers,  and  one-half  of  $219.82,  the  cash  on 
hand,  making  a  total  amount  due  appellee  of  $555.33. 

The  basis  of  the  claim  stated  in  item  t\70 
of  the  bill  of  particulars,  being  the  0400.00  alleged  to  bo 
due  the  appellee  as  represented  by  exhibit  2,  is  supported 
by  the  evidence  of  the  appellee  r/ho  testified  that  in  her 
conversation  uith  appellant  en  a  farm  he  admitted  being 
indebted  to  her  to  the  extent  of  v900.00  or-  -nore.   Also, 
she  testified,  that  in  '"'eiss's  office  appellant  admitted 
being  indebted  to  her  and  thf't  he  r;culd  pay  her;  exhibits 
1  and  2  were  then  in  "'eiss's  office  and  held  by  him  for 
collection  from  the  appellant  according  to  the  evidence  of 
appellee  and  '-ciss.   'Toiss  testified  that  he  discussed 
uith  appellant  the  amounts  due  as  sho'.7n  by  exhibits  1  and 
2,  and  appellant  s~id  he  had  no  money  but  nculd  pay  later 
on.  Ho  also  testified  th"t  Santha  refused  to  put  the 
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$400^00  in  the  bsnk  for  appellant's  daughter,  and  thnt 
appellant  borrov;cd  the  money  from  Santha,   The  testimony 
of  "ciss  rel--tivc  to  the  loaning  of  the    '^4:00,00   to  the 
appellant  is  contradicted  by  defendant's  :7itnesscs, 
Mokay  and  Sppely,  v;hc  in  substance  both  testified  that 
Santha,  during  his  lifetinio  admitted  that  the  ip400.00  did 
net  belong  to  him  and  he  put  it  in  the  business  cf  the 
partners.   Ezhibit  2  states  on  its  face  that  the  §400. oo 
T/as  brought  into  the  store.   Thus  it  decs  appear  that  the 
testimony  bearing  on  the  question  uhethcr  the  $400.00  T;as 
given  by  Santha  to  Lassie  as  a  loan  or  paid  by  him  to  the 
partnership  as  a  refundment  for  money  taken  by  his  former 
T7ife  Julia  is  conflicting.   The  testimony  of  the  three 
participants  in  the  transaction  of  the  payment  cf  the 
$400.00,  and  the  reason  therefor,  is  not  available.   This 
court  has  grave  dcubts  as  to  its  ability  to  weigh  the 
evidence  concerning  e:diibit  2  in  a  manner  better  than 
the  trial  judge  and  the  jury  v.'hich  rendered  the  verdict. 
The  evidence,  v/e  think,  presents  such  a  situation  where 
reasonable  and  fair  minc.od  men  migh""  differ  as  to  where 
the  preponderance  ef  the   e^'idence  l.iose   Such  being  the 
condition  wo  deem  it  cur  duty  tc  leave  the  verdict  undis- 
turbed en  error  alleged  ana  assigned  that  it  is  against  the 
weight  cf  the  evidence.   City  cf  Virden  vs.  Doyle.   123 
111.  App.  52;   Linehan  vs.  I.Icrton,  221  111.  App.  70. 

It  is  not  the  duty  of  this  Court  to  set 
aside  a  verdict  and  judgment  fcr  the  reason  that  the  evi- 
dence seems  tc  be  equally  balances,  or  because  it  is  doubt- 
ful whether  the  preponderance  of  the  evidence  is  with  the 
party  upon  whom  the  onus  probandi  rests,  where  no  material 
errors  of  law  have  intervened.,  and  there  is  nothing  tending 
to  show  that  passion,  partiality  or  prejadi'je  influenced 
such  verdict.   Chicago  &  A,  Ro  Co-  vs.-  .Jennings,  120  111. 
App.  195. 
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Appellant  also  complains  that  he  was  not 
pelTnitted  to  sho^7  hovr   much  money  he  had  collected  on  the 
customer's  accounts  and  that  he  had  paid  part  of  the 
amount  so  collected  in  payment  of  taxes  and  a  note  for 
both  of  vhich  appellant  and  Santha  were  jointly  liable. 
This  testimony  Tras  excluded  because  the  appellant  was  not 
a  competent  V-^itness  in  his  orrn  behalf  in  the  case  under 
the  statute.   As  the  record  does  not  show  that  such 
collections  or  payments  were  made  after  the  death  of 
Santha,  we  do  not  think  the  Court  erred  in  excluding  this 
testimony. 

The  judgment  is  for  ^955. '6Z^^   a  total  of 
the  amounts  due  appellee  as  shown  by  exhibit  1  plus  the 
$400,00,  and  this  judgment  is   AJFIR1.IEE. 


Not  to  be  reported  in  full, 
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T70LFE,  J. 

This  action  is  one  of  trespass  quaro  clausum 
frcgit.   The  declaration  alleges  that  the  defendant,  on  or 
about  the  first  day  of  August,  1927,  with  force  and  arms 
broke  and  entered  the  close  of  the  plaintiff,  in  the  City 
of  Du  Quoin,  and  planted  three  large  telephone  poles  there- 
on and  '.Tith  force  and  arms  broke  and  destroyed  a  fence  of 
the  plaintiff,  etc. 

Defendant  filed  three  pleas.   The  1st: 
Not  guilty.   The  2nd:   Liberum  tenemcntum.  And  the  3rd: 
License,  alleging  that  the  supposed  trespasses  v;orc 
committed  by  the  defendant  by  leave  and  license  of  the 
plaintiff. 

The  plaintiff  filed  four  replications. 
The  1st:  Joinder  of  issue  of  the  first  plea.  The  second: 
Denying  that  the  close  T7as  not  the  close  and  freehold  of 
the  defendant.  The  third:   A  new  assignment  v/ith  full 
description  of  the  property  of  the  plaintiff;  and  the  fourth: 
A  denial  of  the  license. 

The  second  and  third  pleas  concluded  with  a 
verification.   The  second  and  fourth  replications  tendered 
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issue  and  the  third  ooncludod  with  verification  and  prayer 
for  judgment. 

The  defendant  filed  no  rejoinder  to  the 
replications,  and  the  case  vront  to  trial  upon  the  issues 
made  by  the  pleadings  "■bovc  set  forth,  but  both  parties 
to  this  suit  :-grce  in  their  brief  and  argument  that  the 
onlj'"  issue  really  involved  in  the  oaso  is:   'Tas  the 
trespass  complained  of  by  leave  and  license  of  the  plaintiff? 

At  the  close  of  the  plaintiff's  evidence  the 
dcfeud'-.nt  presented  the  Court  an  instruction  to  find  the 
issues  in  favor  of  the  defendant,  'jhich  instruction  v:as  re- 
fused. At  the  close  of  the  evidence  for  the  dcfcnd-^-nt, 
the  defendant  presented  an  instruction  to  find  the  issues 
in  favor  of  the  defendant,  rrhich  instruction  vas  given  to 
the  jury,  and  the  jury,  by  their  verdict  so  found.   The 
giving  of  this  instructiion  is  practically  the  only  issue 
involved  in  the  case. 

The  plaintiff  testified  that  she  Tras  unmarried 
and  had  lived  on  the  promises  in  t-ucstion  for  the  past  five 
years,  and  that  the  property  on  'jhich  the  telephone  company 
set  their  poles  -jas  the  back  part  of  her  property;  that  she 
did  not  give  her  consent  to  the  erection  of  these  poles  to 
any  one  of  the  defendant  company's  men,  or  any  one  else; 
and  that  no  one  from  the  telephone  company  c^iae  to  her  to 
see  hor  about  putting  up  the  poles,  cither  at  the  time  the 
poles  uore  placed  on  her  promises,  or  at  any  time  before. 
That  she  sent  l.Ir.  McGlasson,  her  former  husband,  to  stop 
the  rrorkmen  from  putting  in  these  pol'^s  as  soon  "s  she 
learned  they  -^ere  digging  holes  for  that  purpose.   The 
plaintiff  further  testified  th"t  the  ^orlcmen  for  the  tele- 
phone company,  the  defendant,  in  erecting  the  poles  tore 
do'7n  about  thirty  feet  of  fencing  on  the  premises  that  was 
used  for  a  chicken  yard, 
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On  cross  examination  the  plaintiff  testified 
in  regard  to  the  value  of  the  lot  at  the  time  it  was  pur- 
chased; also  testified  that  the  poles  before  they  T/ere  moved 
ijGpe  on  the  Illinois  Central  Railroad's  right-of-way,  and 
^,7ere  not  on  her  property;  that  they  were  not  on  the  inside 
of  her  fence  line,  hut  "ere  on  the  other  side  of  the  fence 
on  the  right-of-i7ay  of  the  Illinois  Central  Railroad  Company, 
and  uere  not  on  the  front  part  of  her  property;  that  the 
same  number  of  poles  vere  taken  down  from  the  Illinois 
Central  Railroad's  right-of-way  and  placed  on  the  back  of 
her  property;  and  that  she  had  sent  LIr.  McGlasscn  out  to 
talk  to  the  telephone  people  and  told  him  to  stop  the 
telephone  company  from  digging  the  holes. 

The  warranty  deed  conveying  the  premises  to 
the  plaintiff,  Allie  Jones,  was  admitted  in  evidence  shov/- 
ing,  "that  the  v/est  2C-feet  of  said  tro.ct  to  be  left  open 
for  the  use  of  an  alley" , 

i;Ir.  Samuel  R.  Clark  testified  that  he  is  the 
City  Clerk  of  the  City  of  DutiUoin,  and  there  is  no  record 
of  a  public  alley  back  cf  the  preirLises  of  the  plaintiff; 
but,  that  the  alley  was  a  private  alley, 

llx.   Morris  McGlasson  was  called  as  a  witness 
for  the  plaintiff  and  testified  that  he  was  the  grantor 
named  in  the  dead  conveying  the  property  in  Q.uestion  to  the 
plaintiff;  and  that  he  was  the  former  husband  of  the 
plaintiff.   That  at  the  time  the  telephone  company  commenced 
digging  on  her  lot  llrs,  Jones  was  sick.   That  she  asked  him 
to  look  after  it  for  her.   That  he  stopped,  the  telephone 
company  from  digging  holes  sonetime  in  July,  Hien  he  came 
back  they  had  three  poles  set  on  her  property,  and  gives 
a  description  of  hew  the  poles  were  set.  '"itness  McGlasson 
further  testified  that  four  persons  lived  on  the  east  side 
of  the  alley;  that  he  had  sold  lots  to  these  people  and  that 
the  alley  is  used  only  by  the  people  that  lived  on  these 
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lots,  or  tracts  of  land;  that  the  drayman  use  it,  but  no 
one  uses  it  except  for  taking  in  loads  of  coal,   witness 
further  testified  in  regard  to  his  contract  \7ith  the 
telephone  company  giving  them  the  right  to  set  poles  on 
his  property;  but,  he  did  not  at  any  time,  give  the 
defendant  company  a  relecse  to  the  premises  sold  to  Mrs. 
Jones  after  he  had  sold  the  property  to  her,  and  the 
release  in  q.uestion  had  nothing  to  do  r/ith  any  thing  in 
regard  to  the  property  that  he  conveyed  to  I-.Irs.  Jones. 

Lynn  Hammond  is  called  as  uitness  on  behalf 
of  the  plaintiff  and  testified  that  he  knev;  Allie  Jones 
property  and  norked  on  the  land,  raising  a  garden  there 
this  year,  and  was  v/orking  in  his  garden  when  the  tele- 
phone poles  were  planted  on  the  property.   The  first  time 
he  saw  the  men  they  were  digging  the  holes  on  the  north 
corner  on  the  west  side  of  her  proporty,  Allie  Jones  told 
him  if  he  saw  any  body  working  there  to  stop  them;  that  he 
went  out  and  asked  them  ''".Tiat  right  they  had  to  dig  that 
hole?'   They  said,  that  Ix.   LIcGlasson  and  the  tovm  gave 
them  the  right  to  dig  the  holes  there.   He,  Hammond,  said, 
"Brother,  she  objects  tc  it."   That  he  went  to  the  house 
to  see  her  and  she  told  him  that  she  did  not  want  them 
digging  there.   They  just  laughed  at  him  like  they  thought 
it  was  a  lot  of  fun.  He,  Hammond,  went  up  town  to  see  an 
attorney  for  I.Irs,  Jones,  but  the  attorney  was  not  in,  so 
the  telephone  men  worked  on  and  set  the  poles  along  the 
fence  line  and  *  tore  down  the  fence* . 

On  cross  examination  fir.  Hammond  stated 
that  at  the  time  in  question  I.Irs,  Jones  was  sick  for  four 
or  five  weeks;  he  never  sa"/  her  out  at  all;  th' t  she  was 
sick  in  bed,   Th^t  the  chicken  yard  fence  was  not  wire, 
but  made  out  of  posts  for  uprights,  something  4  x   4  or 
4  X   6's;  that  he  grew  garden  there  for  two  years  and  that 
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the  fence  T/as  good  last  spring* 

The  defendant  ofiered  in  evidence  several 
witnesses  in  regard  to  the  location  of  the  poles  in  front 
of  the  property  as  to  rmether  they  ?/ere  on  the  priv-?-te 
property  of  the  pl-^.intiff,  or  on  the  Illinois  Central 
H,  R.  Company's  property;  and  as  to  the  permission  that 
had  been  given  by  the  City  of  DuQucin  to  the  defendant 
company  to  erect  the  poles  in  the  City  of  DuQuoin,  '/rhich 
under  the  issue  as  finally  tried  in  this  case  we  do  not 
deem  material. 

The  only  evidence  in  regard  to  sustaining 
the  contention  of  the  defendant  that  these  poles  v/ere 
erected  by  license  given  them  by  the  plaintiff  was  by 
the  witness  Delano,  vrho  testified  that  he  lived  in 
Springfield,  111.,  and  was  employed  by  the  Illinois  Bell 
Telephone  Company;  that  he  was  in  the  City  of  DuQuoin  in 
March  1927  with  reference  to  the  nei7  telephone  leads. 
That  he  called  at  a  house  near  the  south  city  limits  and 
a  lady  came  t:  the  doer,  v/ho,  he  afterwards  learned  v:as 
Allie  Jones.   That  ho   called  for  Mr.  Bartlett  McGlasson, 
who  came  to  the  door;   he  stated  th.  t  he  was  locking  for 
the  owner  of  the  property;  that  he,  Mr.  Glasson,  said  he 
owned  the  entire  property;  that  the  plaintiff  did  not  say 
anything  about  it.   That  later  Delano  negotiated  with 
McGlasson  about  putting  up  polos  upon  the  back  of  the 
property  and  ho  obtained  a  permit  from  McGlasson  for  so 
doing. 

The  defendant  called  Jesse  Thoram,  who  tes- 
tified that  he  was  in  charge  of  the  gang  that  put  up  the 
poles  on  the  Allie  Jones'  alley  and  took  dovm  the  other 
poles  in  front  of  her  property;  that  the  fence  was  not  in 
good  condition;  that  the  nearest  they  came  to  the  fence  was 
ten  or  fifteen  feet,  and  none  of  the  men  tore  the  fence  dQt7n« 
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That  Mr.  McGlasson  came  out  and  said  that  he  represented 
Allie  Jones;  that  Mr.  McGlasson  asked  them  to  quit,  and  he 
did  quit  and  v/aited  for  orders  from  the  right-of-way  man. 

And  at  the  close  of  this  evidence  an  in- 
struction offered  by  the  defendant  to  find  the  defendant 
'not  guilty'  was  given. 

It  is  conceded  by  both  parties  if  there  was 
any  evidence  on  which  to  sustain  the  plaintiff's  case  a 
motion  for  a  directed  verdict  should  not  have  been  given, 
but  it  is  the  contention  of  the  defendant  that  their  defense 
of  'leave  and  license'  was  an  affirmative  defense  and  had 
been  proven,  and  there  was  no  evidence  to  the  contrary. 

If  the  contention  of  the  defendant  is  right, 
then  the  giving  of  the  instruction  was  proper,  but,  if  there 
was  any  evidence  that  tended  to  show  a  dispute  of  the  leave 
and  license  given  by  the  plaintiff  to  the  defendant,  then 
the  giving  of  this  instruction  ?;as  error. 

The  only  evidence  on  which  the  defendant 
relies  for  its  'leave  and  license'  to  erect  theae  poles  is 
the  evidence  of  tho  witness  Delano  in  vjhich  he  testified 
that  hG  had  a  conversation  with  the  former  husband  of  the 
plaintiff  relative  to  the  ownership  of  this  land,  and  be- 
cause the  plaintiff  sat  by  and  did  not  dispute  this  evi- 
dence, she  is  estopped  from  no?;  denying  that  McGlasson  was 
the  oiwier  of  the  land  and  had  authority  to  give  the 
defendant  company  the  right  to  set  poles  over  his  land.  At 
no  time  did  Delano  say  anything  in  plaintiff's  presence 
about  setting  poles  on  this  alley;  but  the  evidence  is 
uncontradicted  that  as  soon  as  she  learned  that  the  tele- 
phone company  was  placing  those  poles  on  her  property  she 
sent  Mr.  McGlasson  to  object,  and  siio  testifies  that  she 
also  sent  Mr.  Hammond  to  order  the  company  from  proceeding 
with  its  v;orlc.   Mr.  Hammond  testified  that  he  did 


tell  them  to  stop  their  work,  and  the  employees  simply 
laughed  at  him  when  he  told  them. 

The  plaintiff  in  her  testimony  stated 
positively  that  she  at  nc  time  gave  her  consent  to  the 
telephone  company  for  the  erection  of  those  poles  and 
telephone  line  on  her  property. 

The  rule  as  to  giving  a  peremptory  instruction 
to  an  affirmative  defense  is  the  same  as  giving  such  an 
instruction  at  the  close  of  the  plaintiff's  case,  the 
Court  cannot  weigh  the  evidence,  but  must  be  of  the  opinion 
that  there  is  no  proper  evidence  denying  or  controverting 
the  evidence  of  the  defendant.   The  defendant  insists  that 
because  Mr.  McGlasson,  or  the  plaintiff  did  not  go  on  the 
witness  stand  and  • deny  the  conversation  as  related  by  the 
witness  Delano  that  then  there  is  no  evidence  in  the  record 
to  contradict  it  and  assuming  that  the  plaintiff  has  given 
her  consent  to  have  the  defendant  companj'"  to  erect  poles 
as  has  been  done.  '7e  do  not  understand  this  to  be  the  rule, 
but  the  whole  of  the  evidence  must  be  considered,  and  even 
if  there  was  no  denial  of  the  conversation  about  what  had 
taken  place  in  regard  to  the  plaintiff  giving  the  defendant 
leave  and  license  to  erect  these  poles,  it  was  a  question, 
the  whole  evidence  being  considered,  for  the  jury  to  decide, 
"e  do  not  think  the  defendant  has  shown  such  a  state  of 
facts  that  would  give  them  a  license  to  enter  plaintiff's 
property  and  erect  these  poles o 

The  fence,  while  a  small  matter,  was  torn 
down,  but,  if  the  plaintiff  is  right  in  her  contention,  the 
jury  should  have  given  her  such  damages  for  it  as  the  evi- 
dence shows  she  is  entitled  to. 

The  giving  of  this  instruction  was 
reversible  error  and  the  judgment  of  the  Circuit  Court  of 
Perry  County  is  hereby  REVERSED  AND  THE  CAUSE  REl.LATTDED, 
Not  to  be  reported  in  full. 
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